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KNOXVILLE,  SEPTEMBER  TERM,  1846. 


The  State  vs.  Randles  and  Fox. 

A  charge  in  an  indictment,  under  the  act  of  1841,  ch.  31,  that  certain  ponons  were 
judges  of  the  election,  is  a  Bufficient  averment  that  they  were  duly  made  and  ap- 
pointed judges. 

Attorney  Qeneral^  for  the  State. 

Reneau,  for  defendants. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  indictment  against  the  defendants  under  the  pro- 
visions of  an  act  to  suppress  illegal  voting,  passed  in  1841,  ch. 
81.  Among  other  things  it  is  provided  by  section  10,  "That 
it  shall  be  the  duty  of  the  judges,  at  election,  to  preserve  the 
poll  books,  or  list  of  the  names  of  the  voters,  which  shall  be 
kept  by  their  respective  clerks,  which  shall  be  certified  by  the 
judges,  or  a  majority  of  them,  under  their  hands,  to  contain  a 
true  list  of  the  voters  at  their  respective  places  of  holding  elec- 
tions, which  certificate  shall  be  attested  by  the  clerks  and  offi- 
cers holding  the  elections,  and  the  judges  shall  within  ten  days 

after  said  election,  cause  one  copy,  or  set  of  them,  to  be  filed 
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10  KNOXVILLE, 

[The  State  vs.  Bandies  and  Fox.] 

with  the  Clerk  of  the  Circuit  Court,  and  another  copy  with  the 
Clerk  of  the  County  Court  of  the  county  in  which  such  election 
shall  be  held."  And  by  the  12th  section,  it  is  provided,  "That 
if  any  of  the  judges  aforesaid,  shall  violate  the  provision  of  the 
10th  section,  he  or  they  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  punished  accordingly." 

The  bill  of  indictment  against  the  defendants  under  this 
statute,  charges  the  offence  in  the  words  following,  viz: 

"The  grand  jurors  of  the  State  of  Tennessee,  being  duly 
elected,  empannelled,  sworn,  and  charged  to  enquire  for  the 
body  of  the  county  of  Sevier,  on  their  oaths  aforesaid,  present 
and  say,  that  heretofore,  to  wit,  on  the  7th  day  of  August,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-five, 
an  election  was  held  in  the  State  of  Tennessee  for  Governor 
of  said  State,  members  of  Congress,  and  members  of  the  State 
Legislature;  that  said  election  was  held  in  the  county  afore- 
said, under  the  constitution  and  laws  of  this  the  said  State,  on 
the  said  7th  day  of  August,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty-five,  that  Samuel  Randies,  Abra- 
ham Fox  and  Thomas  Brabson^  late  of  said  county,  laborers, 
on  the  day  and  year  last  aforesaid,  at,  to  wit,  in  the  county 
aforesaid,  were  then  and  there  the  judges  of  said  election,  at 
the  place  of  holding  the  same  in  the  ninth  civil  district  of  said 
county;  that  as  judges  as  aforesaid,  it  was  their  duty,  within 
ten  days  after  said  election,  to  return  and  file  with  William  L. 
Rodgers,  he  then  and  there  being  Clerk  of  the  Circuit  Court  of 
said  county,  one  copy  of  the  poll  books,  or  list  of  voters,  kept 
by  the  clerks  at  said  election,  of  which  they  were  the  judges  as 
aforesaid,  certified  by  said  judges,  or  a  majority  of  them,  under 
their  bands,  to  contain  a  true  list  of  the  votes  at  the  place  of 
holding  said  election  in  the  ninth  district,  and  attested  by  the 
clerks  and  officers  holding  said  election,  or  to  cause  the  same  to 
be  done;  and  that  the  said  judges  of  said  election  did  not  with- 
in ten  days  after  the  same  was  held  return  and  file  with  said 
William  L.  Rodgers,  clerk  as  aforesaid,  a  certified  copy  of  the 
poll  books,  or  list  of  voters,  at  said  election,  of  which  they  were 
judges  as  aforesaid,  signed  and  attested  as  aforesaid  and  ac- 
cording to  law." 
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This  bill  of  indictment  was  quashed  by  the  Circuit  Court 
upon  demurrer,  upon  which  the  Attorney  General  appealed  to 
this  court.  The  question  presented  for  our  consideration  ist 
whether  the  bill  of  indictment  be  framed  with  sufficient  cer- 
tainty  under  the  statute?  It  is  alledged  that  it  is  not;  that  the 
charge  in  the  bill,  that  the  defendants  were  then  and  there  the 
judges  of  said  election,  at  the  place  of  holding  the  same  in  the 
ninth  civil  district  in  said  county,  is  insufficient;  .that  it  ought 
to  have  been  charged,  that  they  were  made,  or  became  judges 
of  said  election.  The  allegation  that  they  were  the  judges,  is 
in  our  opinion  the  same  thing;  for  this  they  could  not  have  been 
unless  they  had  been  made  or  became  such.  The  charge  that 
they  were  the  judges,  contains  a  necessary  implication  that  they 
had  been  appointed  to  that  office,  and  taken  upon  themselves 
the  discharge  of  its  duties.  If  they  had  not,  they  might  have 
shown  it  upon  trial,  and  they  would  there  have  been  acquitted,  . 
upon  the  ground  that  they  were  not  the  judges  of  the  election 
as  charged. 

There  are  several  other  objections  taken  to  the  indictment, 
but  not  seriously  urged,  and  they  need  not  be  considered,  as 
they  do  not  effect  the  merits  of  the  case.  We,  therefore,  think 
this  bill  of  indictment  is  well  drawn  and  must  be  answered  by 
the  defendants. 

Judgment  reversed  and  case  remanded,  to  be  further  pro- 
ceeded in. 


COCK&BHAM  vs.   ThE   StATB. 

1.  A  dbtorbanoe  of  a  single  member  of  a  cotigregation  engaged  in  religious  worship, 
is  an  iodJctable  offimoa  widiin  the  statate  of  1801,  ch.  35. 

2.  The  act  of  1801|  provides  that  "if  any  person  shall  ioterropt  a  oongiegation  assem- 
bled for  the  purpose  of  worshipping  the  deity,  such  person  shall  be  dealt  with  as  a 
rioter  at  common  law." 

Under  this  statufe  Cockreham  was  indicted  in  the  Circuit 
Court  of  Hawkins  county.  The  indictment  charged,  that 
Cockreham  <*did  unlawfully,  contemptuously  and  of  purpose, 
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interrupt  a  congregation  of  Methodists,  then  and  there  assem- 
bled for  the  purpose  of  worshipping  the  deity ,  by  then  there 
talking  and  swearing  with  a  loud  voice,  contraiy  to  the  sta- 
tute," &c. 

The  case  was  submitted  to  a  jury  on  the  plea  of  not  guilty. 
The  evidence  is  not  set  out  in  the  bill  of  exceptions.  The  pre- 
siding Judge,  Lucky,  charged  the  jury,  that  to  constitute  the 
oflfenoe  punishable  by  the  statute  of  1801,  it  was  not  necessary 
that  the  whole  congregation,  or  any  given  part  of  it,  engaged  in 
religious  exercises,  should  be  interrupted;  it  was  sufficient  if 
one  member  of  the  congregation  should  be  interrupted  whilst 
so  engaged.  He  further  charged,  that  whether  the  act  proven 
was  of  a  nature  calculated  to  interrupt  an  individual  whilst  en- 
gaged in  religious  worship,  was  a  question  for  the  determina- 
tion of  the  jury.  The  defendant  was  found  guilty  and  fined 
twenty-five  dollars.    He  appealed. 

R.  J.  McKinnet/y  for  plaintiff  in  error. 

Attorney  General,  for  the  State. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  error  assigned  by  the  appellant,  the  plaintiff  in  error, 
who  was  indicted,  tried  and  convicted  for  disturbing  publi6  re- 
ligious worship,  is,  that  the  Circuit  Court  held  in  its  charge  to 
the  jury,  that  profane  language  addressed  to  one  single  individ- 
ual of  a  congregation  engaged  in  public  worship  would  main- 
tain the  indictment,  and  that  it  was  not  necessaiy  that  the  whole 
congregation  or  any  given  portion  of  it  should  be  interrupted 
or  disturbed.  We  are  of  opinion  that  there  is  ho  error  in  this. 
Every  individual  worshiper  in  the  congregation,  as  well  as  the 
entire  congregation  is  protected  by  the  object  and  policy  of  our 
statutes,  from  rude  and  profane  disturbance  during  the  solemn 
moments  of  public  worship.  And  he  who  thus  disturbs  one 
worshiper,  cannot,  in  reason  or  in  law,  allefege  that  he  has  not 
disturbed  a  congregation  while  engaged  in  public  worship. 
The  protection  intended  by  the  law,  would  amount  to  little,  if 
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the  coDgregatioD  migbt  in  detail,  though  each  of  the  individuals 
composing  it,  be  disturbed  with  impunity. 
Let  the  judgment  be  affirmed. 


Monteeth  vs.  Caldwell. 

1.  When  dbe  competency  of  testimony  is  objected  to  in  the  Circuit  Coart  on  one  inauffi- 
ciest  gronod  it  cannot  be  objected  to  on  anotheri  in  a  conxt  for  the  correction  of  errors. 

2.  Where  an  order  to  take  a  deposition  was  made  in  the  case  of  George  Monteeth  in- 
stead of  John  Monteeth,  it  is  held,  that  if  it  appear  to  be  a  clerical  error,  and  the 
Older  was  made  in  the  case  of  John  Monteeth,  the  deposition  is  admissible. 

This  case  was  tried  by  Judge  Luckey,  and  a  verdict  and 
judgment  rendered  for  the  plaintiff,  and  defendant  appealed. 

Arnold^  for  plaintiff  in  error. 

IL  J.  McKinney^  for  defendant  in  error. 

TuBLEY,  J.  delivered  the  opinion  of  the  court. 

On  the  trial  of  this  case  in  the  Circuit  Court,  the  plaintiff  of- 
fered in  evidence  the  deposition  of  John  W.  Caldwell,  taken 
by  the  defendants,  to  the  reading  of  which  defendants  objected, 
upon  the  ground,  that  no  notice  of  the  time  and  place  of  taking 
the  same  was  shown.  This  objection  was  overruled  by  the 
court,  and  the  deposition  permitted  to  be  read. 

It  is  now  contended  that  the  deposition  should  have  been  re- 
jected because  the  order  made  for  taking  it  purports  to  have 
been  made  in  a  case  of  George  Monteeth,  Administrator,  vs. 
Thomas  Caldwell  and  Wm.  Daniel,  Executors,  and  not  in  the 
case  of  John  Monteeth,  &c.  This  objection  cannot  be  permit- 
ted to  avail,  for  two  reasons. 

1st.  We  have  repeatedly  held,  that  if  testimony  be  objected 
to  on  the  trial  for  an  insufficient  reason,  other  reasons  cannot 
be  urged  in  a  court  of  errors;  for  possibly  if  they  had  been  ta- 
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ken  on  the  trial,  they  might  have  been  obviated,  or  other  proof 
unobjectionable  to  the  same  point  have  been  adduced. 

2d.  Though  the  order  be  made  in  the  name  of  George  Mon- 
teeth,  Adm'r,  instead  of  John  Monteeth,  yet  it  appears  from  the 
record  that  the  order  was  really  made  in  the  case  of  John  Mon- 
teeth, and  this  court  must  infer  that  the  insertion  of  the  name 
of  George  in  the  stead  of  John  was  a  clerical  mistake,  which 
does  not  vitiate  the  deposition,  and  this,  the  more  especially  as 
it  was  taken  by  the  defendants. 

There  is  nothing  in  the  other  objections  taken  to  the  judg- 
ment   Let  it,  therefore,  be  afiirmed. 


Rice  vs.  The  State. 

« 
• 

A  certified  copy  of  a  marriage  license,  with  the  certified  certificate  of  the  marriage,  is 
not,  under  the  16th  section  of  the  act  of  1829,  conclusive  proof  of  the  marriage.  The 
certificates  may  be  proved  to  be  forgeries,  or  acts  of  unauthorized  persons. 

This  is  an  indictment  for  bigamy.  It  was  tried  in  the  Cir- 
cuit Court,  held  for  the  county  of  Grainger.  The  defendant. 
Rice,  was  found  guilty  by  a  jury,  and  sentenced  to  two  years 
confinement  in  the  Penitentiary,  by  Anderson,  presiding  Judge. 
He  appealed  for  an  error  in  the  rejection  of  testimony  offered 
to  disprove  certificates  of  marriage. 

Cocke  Sf  Teok^  for  plaintiff  in  error. 

Attorney  Qeneralt  for  the  State. 

Gbbbn,  J.  delivered  the  opinion  of  the  court 

The  plaintiff  in  error  was  indicted  in  the  Circuit  Court  of 
Grainger  county,  for  the  crime  of  bigamy.  On  the  trial  the 
Attorney  Greneral  read  to  the  jury  the  certified  copy  from  the 
Clerk  of  the  County  Court  of  Grainger  county,  of  a  marriage 
Ucense  bond,  and  marriage  license,  and  the  return  of  a  Justice 
of  the  Peace  thereon,  to  prove  that  the  defendant  had  been 
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married  to  Nancy  Parker.  The  defendant  then  introduced 
Edward  Tate,  the  Clerk  of  Grainger  County  Court,  who  had 
possession  of  the  papers,  purporting  to  be  the  original  marriage 
license  and  bond,  copies  of  which  had  been  read,  and  offered 
to  prove  that  the  said  license  was  not  issued  by  the  Clerk  of 
the  County  Court,  and  that  the  bond  was  not  taken  by  him* 
The  defendant  also  offered  to  prove  by  Wm.  T.  Tate,  that  he 
saw  a  person  issue  said  license  who  was  not,  by  law,  authorized 
to  do  so.  The  Attorney  General  objected  to  this  testimony  as 
incompetent,  and  the  court  sustained  the  objection.  The  de- 
fendant was  found  guilty,  and  appeals  to  this  court. 

The  act  of  1829,  ch.  23,  sec.  16,  provides  that  a  certified 
copy  of  the  marriage  license  of  the  clerk,  out  of  whose  office 
the  same.issued,  accompanied  by  the  certificate  of  the  minister 
of  the  gospel  or  justice  or  other  person  who  solemnized  the  rites 
of  matrimony,  also  copied  and  certified,  shall  be  sufficient  proof 
of  either  tfa6  first  or  second  marriage,  in  any  prosecution  under 
said  act."  This  provision  of  the  statute  does  not,  in  our  opin- 
ion, exclude  the  right  of  the  party  accused,  to  enquire  into  the 
validity  of  the  license.  The  statute  does  not  declare  that  the 
certified  copy  shall  be  conclusive  evidence,  which  cannot  be  re- 
butted by  proof,  that  the  originals  were  forgeries,  nor  is  any 
such  provision  contained  in  any  act  of  assembly  on  this  subject. 
The  law  makes  the  certified  copies  sufficient  evidence;  but  if 
the  originals  are  forgeries,  the  defendant  may  show  that  fact 
by  proof.  Whether,  where  an  (ictual  marriage  has  taken  place, 
and  the  parties  have  cohabited  as  man  and  wife,  the  marriage 
shall  be  held  void  for  any  irregularity  of  the  license,  or  bond, 
or  certificate  of  solemnization,  deserves  a  grave  reconsidera- 
tion* But  this  is  not  a  fit  case  for  such  investigation,  as  there 
is  no  proof  here  of  the  marriage,  except  that  which  is  afforded 
by  the  certified  copy  of  the  license,  and  the  return  of  the  justice 
of  the  peace  thereon. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 
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Gray  vs.  Alexander. 

1.  Whore  money  has  been  received  by  a  witness  upon  a  judgment  for  costs  from  tUe 
hands  of  the  sheriff,  and  such  jud|;^ment  is  set  aside  on  a  motion  to  correct  the  tax- 
,    ation,  an  action  lies  to  recover  the  money  back  from  the  plaintiff  in  the  execution, 
■    and  not  from  the  wiuYess. 

3.  Whero  a  witness  is  examined,  he  is  entitled  to  his  fees,  though  he  be  incompetent. 
His  incompetency  may  be  waived,  or  his  interest  released;  and  it  does  not  follow  that 
he  was  not  examined,  because  he  appears  of  record  to  have  been  incompetent. 

Alexander  sued  George  Gray,  by  warrant,  before  a  justice 
of  the  peace,  of  Cocke  county,.to  recover  back  a  sum  of  money 
he  had  paid  to  said  Gray  as  a  witness.  A  judgment  was  ren- 
dered in  favor  of  Alexander  for  eight  dollars.     Gray  appealed. 

The  case  was  tried  before  Judge  Anderson,  and  a  jury  of 
Cocke  county,  and  a  verdict  and  judgment  rendered  in  favor 
of  the  plaintiff  for  the  amount  recovered  below.  And  the  de- 
fendant appealed  to  the  Supreme  Court. 

The  bill  of  exceptions  shows  that  Alexander  brought  a  suit 
against  James  Gray,  Jr.,  by  warrant  before  a  justice  of  the 
peace,  that  a  judgment  was  rendered  by  said  justice,  from 
which  an  appeal  was  taken  to  the  Circuit  Court.  George  Gray 
was  the  security  in  the  appeal  bond  of  James  Gray,  Jr.  Geo. 
Gray  was  summoned  as  a  witness  on  behalf  of  James  Gray, 
Jr.  The  case  was  tried,  and  judgment  rendered  in  favor  of 
defendant,  James  Gray,  and  judgment  for  costs  rendered 
against  Alexander.  In  the  bill  of  costs  there  was  an  item  of 
eight  dollars  taxed  for  the  attendance  of  George  Gray.  Judg- 
ment was  rendered  on  31st  March,  1845;  execution  was  issued, 
and  the  cost  paid  by  Alexander  to  the  sheriff,  and  by  him  the 
sum  of  eight  dollars  was  paid  over  to  George  Gray  as  witness 
fees.  At  the  July  term,  1845,  Alexander  moved  the  court  to 
correct  the  taxation  of  costs.  The  plaintiff,  Alexander,  proved 
that  George  Gray  was  the  surety  of  James  Gray  for  costs  of 
suit — that  the  sheriff  collected  the  money  from  Alexander — ^that 
the  witness,  Gray,  asked  the  sheriff  for  his  money,  and  the 
sheriff  paid  him  eight  dollars.  The  sheriff  who  stated  these 
facts,  said  that  Alexander,  when  he  paid  over  the  amount  of 
Gray's  attendance,  spoke  of  Gray's  not  being  entitled  to  it,  and 
paid  the  money  with  a  full  knowledge  of  all  the  facts.     This 
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was  all  the  testimony  on  the  motion  to  correct  the  taxation  of 
costs.  The  court  corrected  the  taxation,  declaring  that  George 
Gray  being  jsecmity  for  the  prosecution  of  the  appeal,  was  not 
entitled  to  fees  for  attendance  as  a  witness.  This  suit  was  then 
broaght  by  Alexander  against  George  Gray  for  the  sum  of  mo- 
ney received  by  him. 

The  presiding  Judge^  Anderson,  charged  the  jury,  that  the 
money  being  received  by  Gray  without  consideration,  he  was 
liable  to  an  action  for  it  at  the  instance  of  Alexander,  from 
whom  he  had  wrongfully  received  it — ^that  it  made  no  diflfer- 
ence  if  Alexander  paid  the  money  with  full  knowledge  of  the 
&cts,  if  he  paid  it  on  execution,  and  that  he  was  not  bound  to 
resort  to  supersedeas  or  injunction  to  stay  its  collection. 

The  defendant  requested  his  honor  to  charge  the  juiy,  that 
if  witness  Gray  was  not  objected  to  on  trial,  as  an  incompetent 
witness,  his  incompetency  was  waived,  and  he  would  be  a  good 
witness.  This  his  honor  refused  to  charge,  and  a  verdict  and 
judgment  were  rendered  for  the  plaintiff  Alexander,  and  de- 
fendant  Gray  appealed. 

Arnold,  for  plaintiff  in  error. 

Reneau^  for  defendant  in  error. 

TuBLBT,  J.  delivered  the  opinion  of  the  court. 

Gieorge  Gray  was  a  witness  in  a  suit  of  Lorenzo  D.  Alexan- 
der against  James  Gray,  Jr.,  summoned  on  the  part  of  James 
Gray.  He  proved  his  attendance,  which  upon  the  termination 
of  the  suit  was  taxed  in  the  bill  of  costs  against  L.  D.  Alexander, 
and  by  him  paid  to  George  Gray.  At  a  subsequent  term  of 
the  court  Alexander  moved  the  court  to  correct  the  taxation  of 
the  bill  of  cost,  and  exclude  therefrom  the  amount  charged  for 
the  attendance  of  George  Gray,  upon  the  ground,  that  at  the 
time  of  his  attendance  he  was  an  incompetent  witness,  being 
securi^  for  the  appeal  from  the  justice.  This  correction  was 
made  by  the  court,  and  thereupon  Alexander  commenced  this 
suit,  by  warrant  before  a  justice,  against  the  witness,  George 
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Grayi  to  recover  back  the  amount  paid  him  on  the  judgment 
for  cost  as  a  witness,  and  has  so  prosecuted  his  suit  as  to  obtain 
a  judgment  therefor  in  the  Circuit  Court;  to  reverse  which, 
this  writ  of  error  is  prosecuted. 

The  judgment  of  the  Circuit  Courtis  erroneous  and  must  be 
reversed;  because, 

1st  It  does  not  follow,  that  because  the  witness  was  incom- 
petent, by  reason  of  his  being  security  for  the  appeal,  that  he 
was  not  examined,  for  he  might  not  have  been  objected  to  on 
that  ground,  and  if  he  had  been,  he  might  have  been  released 
and  other  security  given  in  his  stead;  and,  therefore,  as  far  as 
this  court  can  judge  from  the  record,  the  motion  to  correct  the 
taxation  of  the  bill  of  cost  came  too  late. 

2d.  But  if  the  correction  of  the  taxation  of  the  bill  of  cost 
was  legally  made,  still  this  action  cannot  be  maintained  against 
the  witness,  because  the  money  was  not  paid  upon  a  judgment 
rendered  in  his  favor,  but  upon  one  rendered  in  favor  of  James 
Gray,  Jr.  If  the  plaintiff,  Alexander,  had  paid  money  by  mis- 
take, which  he  has  a  right  to  recover  back  by  suit,  his  action 
should  have  been  against  James  Gray,  Jr.,  in  whose  name  the 
money  was  collected,  and  who  in  contemplation  of  law  received 
the  same,  because  he  was  bound  to  pay  his  own  witnesses  and 
other  cost,  and  recovered  his  judgment  to  indemnify  him  there- 
for. 

The  judgment  of  the  Circuit  Court  is,  therefore,  reversed, 
and  the  case  remanded  for  a  new  trial. 
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Bbowm  IV.  Habklbbopb. 

A  suit  in  Ghancety,  for  thd  setdemeat  of  a  partnership  concern,  was  submitted  to  ar- 
bitxation,  and  the  complainant  was  induced  to  take  in  dischai^e  of  his  claim  against 
iIm  partnership  a  debt  doe  to  the  firm,  on  lepraseDtations  of  solreiiey  of  ths  debtor 
by  the  defendant.  The  award  was  made  the  decree  of  the  court  assigning  the 
chum  to  complainant.  On  bill  filed  to  set  aside  the  award,  on  the  ground  of  fraud,  it 
is  held,  that  the  insolvency  of  the  claim  need  not  be  proved  by  a  judgment,  and  execa- 
tioBretomed,  nothing  foond.    The  proof  of  insolvency  by  witnesses,  is  held  sofficient. 

This  case  was  heard  on  bill,  answer,  replication  and  proof, 
and  a  decree  rendered  at  the  May  term,  1846,  of  the  Chanceiy 
Court  at  Jonesborough,  by  Chancellor  Williams,  in  favor  of 
the  complainant.    Defendant  appealed. 

J2.  J*  McKinney,  for  complainant. 

T.'NeUanf  for  the  defendant 

Gbebn,  J.  delivered  the  opinion  of  the  court. 

The  parties  complainant  and,  defendant  Harklerode,  were 
partners  in  an  Iron  establishment  in  Virginia.  The  plaintiff  in 
this  cause,  has  heretofore  filed  another  bill  against  the  defend- 
ant, Harklerode,  and  others,  to  settle  up  the  partnership,  and  to 
restrain  the  other  defendants  from  paying  out  to  Harklerode 
the  monies  they  owe  him.  During  the  pending  of  that  bill,  the 
parties  agreed  to  arbitrate  the  matters  in  dispute,  and  an  order 
of  court  was  made,  submitting  the  cause  to  the  arbitrament  of 
George  Buckheart,  John  R.  Dulaney,  and  Edward  Latham, 
whoee  award  was  to  be  the  decree  of  the  court. 

While  the  arbitration  was  pending,  the  defendant,  Harkle- 
rode, proposed  that  the  complainant  should  take  a  claim  upon 
one  Sawyers,  (who  had  been  an  agent  of  the  firm,)  for  between 
three  and  five  hundred  dollars  as  so  much  of  his  portion  of  the 
efiects  of  the  business.  The  defendant,  Harklerode,  urged  the 
complainant  to  accept  this  claim,  insisting  that  Sawyers  was 
honest  and  solvent,  and  that  his  own  bad  health  prevented  him 
from  visiting  Sawyers.  Brown  finally  agreed  to  take  the  claim, 
and  the  arbitrators  estimated  Harklerode's  interest  in  the  claim 
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on  Sawyers  at  $175.  They  deducted  thatsutn  from  the  amount 
Harklerode  had  fallen  in  debt  to  the  complainant,  and  made 
their  award  accordingly. 

It  appeared  to  the  arbitrators,  that  the  firm  was  then  in  debt 
to  various  persons  about  five  hundred  dollars,  but  they  made 
no  award  as  to  the  payment  of  these  debts. 

This  bill  is  brought  by  the  complainant,  to  set  aside  so  much 
ef  the  award  as  assigned  the  claim  on  Harklerode  to  him,  and 
to  settle  up  the  debts  due  from  the  firm  to  other  persons. 

It  appears  in  proof,  that  the  defendant,  Harklerode,  had  en- 
gaged the  agency  of  Sawyers  for  the  firm;  knowing  him  and 
his  circumstances,  having  had  considerable  dealings  with  him, 
but  that.  Brown,  the  complainant  was  uninformed  in  relation  to 
said  agent,  or  to  the  state  of  the  dealings  with  him.  After  the 
claim  on  Sawyers  was  assigned  to  the  complainant,  he  placed 
it  in  the  hands  of  an  agent,  and  sent  him  to  Sawyers  to  collect 
the  amount  Sawyers  told  the  agent  of  complainant,  that  on 
a  settlement  he  would  owe  Harklerode  little  or  nothing,  and  de- 
clined to  pay  any  part  of  the  amount.  The  sheriff  of  the  coun- 
ty, and  others,  informed  the  agent  that  it  would  be  useless  to 
sue  Sawyers,  as  nothing  could  be  made  out  of  him.  The  de^ 
fendant  has  taken  the  deposition  of  Sawyers  in  this  suit,  in 
which  he  states,  that  he  told  complainant's  agent  that  he  would 
owe  Harklerode  little  or  nothing  on  settlement  He  says  he 
could  not  have  paid  the  claim  in  money,  but  thinks  he  could 
have  paid  it  in  property. 

The  Chancellor  decreed,  that  the  defendant,  Harklerode, 
should  make  good  his  representations  in  relation  to  Sawyers, 
and  should  pay  the  complainant  the  amount  the  cash  and  claims 
on  Sawyers  were  estimated  at  by  the  arbitrators  in  making  their 
award,  and  that  he  should  pay  one-half  the  debts  due  from  the 
firm.    From  this  decree  the  defendant  appealed. 

The  evidence  of  all  three  of  the  arbitrators,  is  conclusive  as 
to  the  representations  Harklerode  made  of  the  honesty  and  sol- 
vency of  Sawyers,  and  of  his  own  state  of  health,  as  the  rea- 
son be  wished  Brown  to  take  the  claim.  These  representa- 
tions turn  out  to  have  been  false.  Nothing  has  been  realized 
from  Sawyers,  and  it  is  questionable  whether  the  claim  or  any 
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part  of  it  will  ever  be  collected.  Harklerode's  representations 
impoeed  upon  Brown,  and  induced  him  to  take  these  claims  in- 
stead of  cash,  and  being  false,  Brown  was  defrauded  thereby. 
Harklerode  has  no  right  to  insist  that  Brown  shall  establish  the 
insolvency  of  Sawyers  by  a  suit.  The  opinion  of  the  witnesses, 
and  Sawyers'  own  statement  are  sufficient  to  establish  the  false* 
hood  of  the  representations  by  which  this  part  of  the  award  was 
procured,  and  being  procured  by  fraud,  it  is  not  binding  on 
Brown. 

The  ChanceUor's  decree  is,  therefore,  substantially  correct. 
But  as  all  the  arbitrators  prove,  that  Harklerode's  interest  in 
the  claim  on  Sawyers  was  estimated  at  $176,  which  sum  was 
taken  from  the  amount  Harklerode  was  found  indebted  to 
Brown,  the  complainant  is  entitled  to  a  decree  for  the  $175  only, 
with  interest  from  the  date  of  the  award.  The  claim  on  Saw- 
yers will  remain  a  firm  debt,  and  if  collected,  in  whole  or  in 
part,  wiU  belong  to  the  parties  equally. 

The  award  of  the  arbitrators  settled  nothing  as  to  the  debts 
of  the  firm  that  remain  unpaid.  The  liabilities  of  the  partners 
in  relation  to  these  debts  remain,  therefi)re,  as  if  there  had  been 
no  award.  The  partners  must  pay  them  equally,  as  the  Chan- 
cellor decreed.  But  the  complainant  has  no  right  to  a  decree 
against  the  defendant  for  one-half  of  these  debts.  Justice  to 
each  party  requires  that  the  cause  shall  be  retained  until  all  the 
debts  are  paid,  that  each  may  be  protected  against  liabilities  be- 
yond his  just  proportion. 

The  decree  of  the  Chancellor  will  be  modified  as  above  in- 
dicated, and  the  costs  of  the  Chancery  Court  shall  be  paid  as 
directed  by  the  Chancellor's  decree,  and  each  party  shall  pay 
half  the  the  cost  of  this  appeal. 
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By  virtue  of  tho  Glh  section  of  the  act  of  1837,  ch.  2,  no  onterer  of  Ocooo  lands  shall 
dispossess  any  settler  who  may  have  made  improvements,  until  each  improvements 
shall  have  been  paid  for.  This  statate  is  imperative,  and  the  courts  have  no  power 
to  dispense  with  its  requisitions.    It  applies  also  to  tho  assignee  of  the  settler. 

This  case  was  tried  by  Judge  Luckey,  and  a  jury  of  lAonroe 
county,  and  a  verdict  and  judgment  rendered  for  the  plaintiff. 
Defendant  appealed. 

« 

Peckf  for  plaintiffs  in  error. 
Kekhf  for  defendant  in  error. 

GreeNi  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment  to  recover  the  possession  of  a 
quarter  section  of  land  in  the  Ocoee  District.  On  the  trial  of 
the  cause,  the  plaintiff  produced  a  grant  from  the  State  of  Ten- 
nessee for  the  land  in  dispute,  and  proved  that  the  defendants 
were  in  possession  thereof  v^hen  the  action  commenced. 

The  defendants  proved  that  one  Adams  vtras  ia  possession  of 
the  quarter  section  in  dispute  at  the  date  of  the  passage  of  the 
law  to  dispose  of  the  land  in  the  Ocoee  District,  and  that  Patrick 
J.  Peck,  one  of  the  defendants,  purchased  his  right  of  occupan- 
cy, and  has  been  in  possession  of  said  land  from  1838  to  the 
time  of  the  commencement  of  this  suit.  It  was  also  proved, 
that  the  improvements  had  been  valued  at  $218  85,  by  com- 
missioners regularly  appointed  by  the  entry-taker  to  value  the 
same,  and  that  the  same  have  not  been  paid  for  by  the  general 
enterer,  who  now  sues  for  the  possession.  It  appeared  that 
the  valuation  of  the  improvements  was  not  made  until  1845, 
after  the  commencement  of  this  suit. 

The  court  charged  the  jury  in  substance,  that  the  non-pay- 
ment for  improvements  was  no  bar  to  the  plaintiff's  recovery; 
that  the  valuation  of  the  improvements  in  this  case,  was  made 
too  late;  that  it  was  the  duty  of  the  settler  to  procure  a  valuation 
and  present  his  claim  for  improvements  in  a  reasonable  time, 
and  that  it  was  not  the  duty  of  the  enterer  to  seek  out  the  occu- 
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pant  and  tender  him  compensation  for  improvements.  If  the 
occnpant  is  prevented  from  making  his  claim  for  improvements 
by  the  fraud  of  the  enterer,  or  by  other  circumstances  over 
which  he  had  no  control,  a  court  of  equity  would  relieve  him, 
bat  the  non-payment  therefori  by  the  grantee,  would  be  no  bar 
to  his  recovery  of  the  lands  in  ejectment 

A  verdict  and  judgment  were  rendered  in  favor  of  the  plain- 
tiflPs  lessee,  and  the  defendant  appealed  to  this  court. 

We  think  the  court  erred  in  the  charge  to  the  jury.  The  6th 
section  of  the  act  to  dispose  of  the  lands  in  the  Ocoee  District, 
(1837,  ch.  2,)  provides,  **That  when  any  person  or  persons 
shall  have  actually  settled  upon  the  vacant  lands  in  the  said 
Ocoee  District,  and  shall  have  valuable  improvements  thereon, 
and  shall  not  enter  or  transfer  the  same  as  is  provided  for  by  vir- 
tue of  the  provisions  herein  before  made  for  settlers,  and  the 
said  valuable  improvements  shall  be  entered  by  any  other  per- 
son than  such  settler  or  his  assignee,  it  shall  not  be  lawful  for 
such  enterer  to  dispossess  the  settler,  until  the  value  of  such 
improvements  is  paid  by  such  enterer.''  The  act  then  directs, 
that  if  the  parties  cannot  agree  upon  the  value  of  the  improve- 
ments, it  shall  be  the  duty  of  the  entry-taker  to  appoint  two  dis- 
interested persons  to  value  the  same. 

We  think  the  condition  stipulated  in  this  act,  must  be  per- 
formed by  the  enterer,  before  he  can  dispossess  the  occupant 
settler.  Chrants  made  to  the  enterer  under  this  law,  have  an- 
nexed to  them  this  condkion — ^and  the  enterer  can  be  no  more 
excused  from  its  performance,  than  if  it  had  been  inserted  in 
the  grant — the  act  says,  he  must  pay  for  the  improvements,  or 
he  shall  not  dispossess  the  settler.  The  statute  is  imperative, 
and  the  courts  have  no  power  to  dispense  with  its  requirements. 

If  the  settler  will  not  agree  to  a  fair  valuation,  the  enterer 
can  procure  a  valuation  by  commissioners  appointed  by  the 
entry-taker.  If  any  impediment  is  in  his  way,  that  cannot  be 
overcome  in  the  mode  pointed  out  by  the  statute,  he  may  apply 
to  a  court  of  chancery,  and  adjust  the  compensation  fix*  im- 
provements, and  obtain  a  writ  of  possession. 

It  is  ai^ued,  that  the  compensation  required  to  be  paid,  is  in- 
tended to  apply  to  the  settler  alone,  and  not  to  his  assignee. 
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The  statute  will  not  bear  this  construction.  The  whole  frame 
of  the  act  shows  that  the  assignee  is  placed,  in  all  respects,  up- 
on the  same  footing  with  the  original  settler. 

Reverse  the  judgment,  and  remand  the  cause  for  a  new  trial. 


Farnswobth  vs.  Earnest. 

To  cOMtitute  a  breach  of  warranty  of  soandnoBS,  for  insufficiency  of  intellect  in  a  slave, 
the  want  of  intellect  must  be  so  great  as  to  disqualify  such  slave  for  the  ordinaiy  du- 
ties of  life. 

This  case  was  heard  on  bill,  answer,  replication  and  proof, 
and  a  decree  rendered  in  favor  of  the  defendant,  from  which 
the  complainant  appealed. 

McKifmeyf  for  complainant. 

T.  AeboA,  for  defendant. 

». 
GrbbNi  J.  delivered  the  opbion  of  the  court. 

This  bill  is  brought  to  enjoin  a  portion  of  the  price  agreed  to 
be  given  for  a  slave,  on  the  ground  that  defendant  sold  the  ne« 
gro  as  sound,  knowing  that  he  was  of  unsound  mind. 

The  bill  alleges  that  the  defendant,  as  executor  of  Fox,  made 
a  public  sale  of  the  property  of  the  estate,  and  among  other 
things  the  negroboy  in  question  was  sold;  the  complainant  be- 
ing the  purchaser  at  the  price  of  four  hundred  dollars.  At  the 
sale  the  boy  was  crying,  and  complainant  was  unable  to  judge 
of  his  mental  capacity,  but  he  has  since  ascertained  that  the  boy 
is  of  weak  mind,  nearly,  if  not  altogether,  an  idiot.  The  de- 
fendant, Earnest,  knew  the  boy  was  of  unsound  mind  when  he 
made  the  sale,  but  failed  to  disclose  the  fact,  whereby  the  com- 
plainant has  been  defrauded.  The  boy  is  not  worth  more  than 
one  hundred  dollars,  and  complainant  prays,  that  defendant  be 
enjoined  from  collecting  the  balance  of  the  sum  agreed  to  be 
given  for  him. 
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The  answer  denies  that  there  is  any  defect  of  understanding 
on  the  part  of  the  slave  in  question,  amounting  to  idiotcy,  or 
any  thing  like  it;  denies  that  the  defendant  knew  any  thing  of 
the  mental  condition  of  the  boy,  previous  to  the  day  of  sale,  or 
that  he  fraudulently  concealed  any  knowledge  he  possessed; 
and  thinks  it  strange  the  complainant  did  not  sooner  make 
known  the  facts  in  reference  to  said  slave,  &c. 

The  proof  shows  that  the  boy  is  ignorant  and  dull  of  com- 
prehension; and  in  the  opinion  of  witnesses,  is  not  worth  more 
than  half  the  value  of  a  sprightly  sensible  boy  of  the  same  age. 

The  sale  took  place  in  August,  1839,  and  this  bill  was  filed, 
April  6th,  1844.  The  Chancellor  dismissed  the  bill,  on  the 
ground  that  the  knowledge  of  the  defendant,  of  the  mental  im- 
becility of  the  slave,  was  not  clearly  proved;  from  which  decree 
this  appeal  is  prosecuted. 

We  are  of  opinion,  that  the  Chancellor  was  well  warranted 
by  the  evidence,  to  decree  agaiiKt  the  complainant,  upon  the 
ground,  that  the  defendant  did  not  know  of  the  existence  of  any 
defect  in  the  slave  at  the  time  he  was  sold^  and  the  length  of 
time,  (nearly  five  years,)  which  the  complainant  permitted  to 
elapse,  after  the  sale,  before  he  brought  his  bill,  is  persuasive 
evidence  that  the  imbecility  of  intellect  of  the  slave  did  not  di- 
minish his  value  so  much  as  complainant  now  alledges. 

The  evidence  makes  it  certain  the  slave  has  less  intelligence 
than  persons  of  his  age  and  condition  usually  possess;  and  he 
may  be  greatly  deficient  in  skill  in  the  management  of  horses, 
arranging  the  harness,  &c.,  and  yet  for  the  ordinary  services  of 
a  field  hand,  it  is  probable  he  will  be  found  equal  to  other 
slaves  of  his  age. 

The  bill  does  not  alle^ge,  nor  does  any  of  the  proof  indicate, 
that  the  slave  is  an  idiot;  the  most  that  can  be  said  is,  that  he  is 
unusually  ignorant  and  duUof  comprehensiom 

To  constitute  a  breach  of  warranty  of  soundness,  this  court 
decided  in  the  case  of  Belew  vs.  Clarke  (4  Hump.  R.  506,)  that 
the  want  of  intellect  must  be  so  great  as  to  disqualify  from  the 
performance  of  the  ordinary  duties  of  life.  Any  other  rule 
would  be  too  uncertain,  and  would  be  without  any  fixed  princi- 
ple upon  which  to  rest.     The  grades  of  intellect,  up  to  the 
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highest,  are  so  nuirierous  and  various,  that  should  the  court  once 
depart  from  the  rule  above  stated,  no  one  can  tell  at  what  point 
to  determine  that  mental  soundness  exists. 

If,  therefore,  the  defendant  had  known  all  about  this  negro, 
it  is  not  such  a  case  of  mental  imbecility  as  must  exist  to  entitle 
a  party  to  relief  in  such  a  case  as  this. 

The  decree  will  be  affirmed. 


Howard,  et  cds.  vs.  Union  Bank. 

1.  A  sheriff  cannot  amend  his  retara  so  as  to  avoid  a  motion  ponding  against  hiai; 
neither  can  hia  depaty,  so  as  to  discharge  his  principal. 

3.  An  esecutioB  was  in  the  name  of  the  President  and' Directors  of  the  Bank  of  Ten- 
nessee, and  a  motion  for  the  non-rotnrn  of  said  execution  was  made  in  the  name 
of  the  Piesident,  Directors  and  Company  of  the  Union  Bank  of  tlie  State  of  TenneS' 
800.    This  18  aa  immaterial  variaace. 

3.  Bead  and  secority  for  cost  in  amotion,  if  not  essential  to  the  jurisdiction  of  the 
court.  If  a  motion  to  dismiss  on  that  ground  bo  not  made  in  the  Circuit  Court,  the 
objection  is  waived. 

This  motion  was  made  in  the  Circuit  Court  of  Sevier  coun* 
ty,  on  the  8th  day  of  August,  1846,  by  the  President,  Directors 
and  Company  of  the  Union  Bank  of  Tennessee  against  Howard, 
sheriff  of  Sevier  county,  and  his  securities-  It  appeared,  that 
on  the  6th  day  of  April,  1846,  B.fi.Jh.  was  placed  in  the  hands 
of  the  sheriff  of  Sevier  county,  by  the  Clerk  of  the  Circuit  Court 
of  Sevier,  in  favor  of  the  President  and  Directors  of  the 
Bank  of  Tennessee.     The  following  return  was  made: 

^'Search  made  at  the  house  of  Lewis  Reneau,  and  there  was 
no  property  of  the  defendant  found  in  my  county  to  make  the 
money,  this  3d  d^  of  August,  1846. 

P.  CATE,  Deputy  Sheriff." 

After  the  making  of  the  motion  on  the  8th  day  of  August, 
the  sheriff,  Howard,  came  in  and  made  a  motion,  that  his  depu* 
ty,  Perry  Cate,  be  allowed  to  amend  his  return,  so  as  to  show, 
"that  said  Perry  Cate.  a  deputy  sheriff  of  Sevier  county,  who 
had  held  said  Ji.fa,  in  hands  from  the  6th  day  of  April,  1846, 


SEPTEMBER  TERM,  1846.  S7 

[Howard  e^o^.  vs.  Union  Bank.] 

uuultbe3dday  of  August,  1846,  the  day  of  ils  return  had 
made  search,  and  could  find  uo  goods  or  chatties,  lands  or  ten* 
cments  of  the  defendants  in  said  execution,  in  said  county  of 
Sevier,"  and  he  read  in  support  of  said  motion  the  affidavit 
of  Gate,  stating  these  facts. 

This  motion  was  overruled,  and  judgment  rendered  for  plain- 
tiffs, from  which  defendants  appealed.  « 

Wdcker^  for  plaintiffs  in  error. 

lAfon  and  Maynard,  for  the  Bank. 

Green,  J-  delivered  the  opinion  of  the  court. 

The  Union  Bank  moved  against  the  plaintifi^in  error,  sheriff 
of  Sevier  county,  for  an  insufficient  return  on  an  execution  that 
had  come  into  the  hands  of  the  deputy  sheriffi  After  the  mo- 
tion was  made,  the  sheriff  moved  the  court  to  permit  the  deputy 
to  amend  his  return,  which  application  was  refused^  and  a  judg- 
ment was  rendered  against  him  and  his  securities,  from  which 
judgment  this  appeal  in  error  is  prosecuted* 

In  the  case  of  MuUins  vs.  Johnson  ^  JRaybumf  (3  Hump.  R* 
396,)  Hhis  court  held,  that  an  officer  cannot  be  permitted  to 
amend  bis  return,  so  as  to  avoid  a  motion  pending  against  him 
for  not  having  made  a  return. 

1.  It  would  be,  in  our  opinion*  too  strong  a  temptation  to  the 
officer,  to  so  amend  his  return,  as  to  shield  him  from  the  pend- 
ing action,  though  it  might  be  at  the  expense  of  truth*  And  we 
can  perceive  no  difierence  in  the  application  of  this  reasoning, 
fi>r  the  deputy  to  amend,  and  thereby  protect  his  principal,  and 
as  a  necessary  consequence,  protect  himself  from  liability  to 
his  principal. 

2.  The  ex^ution  was  in  the  name  of  the  ''President  and  Di- 
rectors of  the  Bank  of  Tennessee,"  and  the  motion  is,  on  behalf 
of  the  ''President,  Directors  and  Company  of  the  Union  Bank 
of  tbe  State  of  Tennessee."     This  is  an  immaterial  variance. 

3.  No  security  was  given  for  costs  of  this  proceeding.  The 
execution  of  a  bond  with  security  for  cost,  is  not  essential  to  the 
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jurisdiction  of  the  court.     The  defendant  should  have  moved 
in  the  Circuit  Court  to  dismiss  the  suit  for  want  of  the  security 
required  by  law,  not  having  done  so,  the  objection  was  waived. 
Let  the  judgment  be  affirmed. 


Smith  vs.  Kincaid  et  cd. 

Where  parties  to  a  suit  submit  the  matter  in  cootroversy  to  arbitration^  the  arbiti-atorB 
can  make  no  award  on  matters  not  involved  in  the  suit,  except  by  express  agreement 
of  the  parties. 

The  records  do  not  show  who  appeared  in  the  case  for  the 
parties. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  defendant  in  a  former  action  sued  the  plaintiff,  and  the 
now  plaintiff,  the  defendant. in  that  action,  pleaded  a  set-off 
equal  to  the  claims  of  the  then  plaintiff,  and  upon  this,  issue  was 
joined.  By  agreement  of  the  parties,  and  a  rule  of  court,  the 
matter  of  controversy  in  the  suit  was  submitted  to  the  award  of 
certain  arbitrators.  They  awarded,  that  Smith,  the  defendant 
in  that  action,  should  recover  of  the  plaintiff  one  hundred  and 
fifty  dollars,  and  effect  was  given  to  the  award  by  the  judg- 
ment of  this  court,  so  far  as  the  issue  made  up  between  the 
parties  would  warrant,  namely,  that  the  plaintiff  should  take 
nothing  by  his  suit,  and  the  defendant  go  hence;  but  this  court 
refused  to  give  to  the  defendant  judgment  against  the  plaintiff 
for  the  sum  of  S150  awarded,  because  not  within  the  issue  be- 
tween the  parties,  as  the  rule  of  court,  which  contained  the  terms 
of  submission,  and  was,  as  it  were,  the  commission  to  the  ar- 
bitrators, see  the  casein  4  Hump.  151.  This  suit  is  brought 
by  the  defendant  in  that  action,  against  the  plaintiff  in  that  ac- 
tion to  recover  the  $150  awarded.  The  declaration  was  de- 
murred to,  and  the  demurrer  sustained  by  the  Circuit  Court, 
and  the  plaintiff  appealed  to  this  court. 
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We  arc  of  opinion,  that  there  is  no  error  in  this  judgment 
of  the  Circuit  Court.  We  have  inspected  both  counts  of  the 
declaration  carefully,  and  there  is  no  averment  that  the  parties 
to  the  suit  and  to  the  reference  submitted  any  thing  to  the  arbi- 
trators beyond  the  matter  of  controversy  involved  ip  the  suit, 
or  that  the  commission  of  the  arbitrators  was  more  extensive 
than  that  conferred  by  rule  of  court;  of  course  the  arbitrators 
were  acting  beyond  their  grant  of  power  in  the  award  of  the 
$150.  Undoubtedly  arbitrators,  acting  uuder  a  rule  of  court, 
may  not  only  award  upon  the  matter  of  controversy  involved  in 
the  suit,  but  if  by  the  agreement  of  the  parties,  other  and  further 
matters  be  submitted  to  them,  they  may  award  upon  those  other 
matters  so  submitted  in  favor  of  either  party  to  the  submission, 
so  as  to  give  him  a  good  cause  of  action,  in  a  distinct  suit  upon 
the  award.  That,  however,  is  not  the  case  here,  as  shown  either 
by  the  form  and  terms  of  the  award,  or  by  the  averment  in  the 
declaration. 

We  think,  therefore,  that  the  demurer  was  properly  sustain- 
ed, and  wc  affirm  the  judgment  of  the  Circuit  Court. 


McRbynolds  vs.  Cates. 

The  costs  of  suit  at  law  follow  the  event  of  the  cause;  and  there  u  no  exception  to  this 
Tvle  but  by  statute,  as  in  a  case  where  it  appears  by  the  record,  that  the  suit  is  for 
ibe  recovary  of  damofos  occasioned  by  the  oveiflowing  of  water  from  the  erection  of 
woriLs  of  public  utility. 

The  records  do  not  show  who  appeared  in  the  case  for  the 
parties. 

TuBLBV,  J.  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  sued  defendant  in  the  Circuit  Court  for 
Bradley  county,  in  an  action  on  the  case,  for  wrongfully  and 
unjustly  erecting  a  dam,  as  the  declaration  alledges,  across  a 
stream  of  water,  and  continuing  the  same,  thereby  overflowing 
the  lands  of  pl^intifflf,  &c.     There  was  a  verdict  in   favor  of 
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plaintifi*  for  $19  30  for  damages.  The  Circuit  Court  gave 
judgment  that  tbe  plaintiff  recover  of  the  defendant  the  sum  of 
nineteen  dollars  and  6fty  cents,  together  with  nineteen  dollars 
and  6fty  cents  costs,  and  that  the  defendant  recover  of  the  plain- 
tiff the  residue  of  the  costs  accrued  in  this  cause.  On  this 
judgment  plaintiff  prosecuted  a  writ  of  error  in  this  court. 

There  is  nothing  in  the  record  from  which  we  can  discover 
for  what  purpose  the  dam  complained  of  was  erected.  It  is 
charged  to  have  been  a  wanton  act,  and  to  that  there  is  no  neg- 
ative but  in  the  plea  of  not  guilty,  which  has  been  found  against 
the  defendant.  It  may  be  true,  and  no  doubt  is,  that  the  dam 
was  erected  for  a  grist  mill,  or  other  waterworks  of  utility,  and 
that  fact  may  have  appeared  in  proof  before  the  Circuit  Court, 
but  such  fact  does  not  appear  in  this  record,  not  even  in  the 
judgment  of  the  Circuit  Court,  and  we  are  not  authorised  to 
presume  it,  notwithstanding  every  reasonable  intendment  is  to 
be  made  in  favor  of  verdicts  and  judgments  in  inferior  courts. 
The  general  law  is,  as  declared  by  the  act  of  1794,  ch.  1,  sec. 
72,  that  costs  are  to  follow  the  event  of  the  suit,  but  the  act  of 
1811,  ch«  91,  makes  an  exception  to  this  general  law,  in  cases 
of  suits  for  the  recovery  of  damages  occasioned  by  the  over- 
flowing of  wat^r  from  the  erection  and  keeping  up  a  grist  mill, 
or  other  water  works  of  utility.  The  present  case  may  be 
within  the  exception,  as  indicated  by  the  judgment,  but  such  is 
not  shown  to  be  the  fact  by  the  record. 

We  are,  therefore,  constrained  to  reverse  the  judgment  of 
the  Circuit  Court,  and  give  judgment  in  favor  of  plaintiff  for 
bis  full  costs. 


NoTX.— ThiB  M  a  case  which  was  decided  maoy  years  ago  at  Knoxville. 
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The  State  vs.  Shelton. 

I.  An  incncuneot  under  the  32d  section  of  the  act  of  1839,  rb.  33,  making;  the  fraud- 
ulently keeping  in  poaseasion  bank  notes  whicb  circulate  as  currency  felony,  must 
aliedge,  that  such  notes  circulate  as  currency. 

3.  Whether  bank  notes  circulate  as  currency  is  a  question  of  fact  and  not  of  law,  and 
Ch0  cont  cannot  know  that  the  notes  of  a  bank,  established  by  a  public  law,  circu- 
late as  cnrtency.     The  facts  must  be  proved. 

This  case  was  tried  by  Judge  R.  M.  Anderson,  and  a  jury 
of  Claiborne  county,  and  a  verdict  rendered  in  favor  of  the 
State.  The  court  overruled  the  judgment,  and  the  Attorney 
General  appealed. 

Attorney  General^  for  the  State. 

■ 

Teck  and  Cocke^  for  the  defendant. 

TvRjXYy  J.  delivered  the  opinion  of  the  court. 

The  prisoner  was  indicted  in  the  county  of  Claiborne,  for  the 
oflbnoe  of  passing  a  forged  bank  note  of  the  value  often  dollars, 
porporting  to  have  been  issued  by  the  Planters'  Bank  of  Ten- 
nessee, and  for  fraudulently  keeping  said  note  in  his  possession, 
knowing  it  to  be  forged,  with  the  intention  to  pass  it.  There  are 
several  counts  in  the  indictment,  upon  the  second  of  which  the 
jury  convicted  him,  but  acquitted  him  upon  all  the  others.  The 
circuit  judge  arrested  the  judgment,  and  thereupon  the  State 
appeals  to  this  court 

The  second  count  charges  the  ofience  as  follows:  ''The  said 
Ralph  Shelton,  in  the  county  of  Claiborne,  had  about  him,  and 
feloniously  and  fraudulently  kept  in  his  possession,  and  conceal- 
ed«  the  counterfeit  resemblance  and  imitation  of  a  bank  bill  of 
the  Planters*  Bank  of  Tennessee,  of  the  denomination  often  dol- 
lars, in  the  words  and  figures  following,  &c.  He  the  said  Ralph 
Sfaekon,  then  and  there,  well  knowing  the  said  false  and  coun- 
terfeit resemblance  and  imitation  of  a  bank  brilof  the  Planters' 
Bank  of  Tennessee,  feloniously  and  fraudulently  kept  in  his 
possession,  and  concealed  as  aforesaid,  to  be  false  and  counter- 
feit; and  the  said  ikilph  Shelton,  then  and  there  feloniously 
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and  fraudulenlly  had  about  him,  did  keep  and  possess,  and 
concealed  said  counterfeit  resemblance  with  the  intent,  feloni- 
ously and  fraudulently  to  impose  the  same  on  the  community 
as  a  good  and  genuine  bank  bill  of  the  Planters'  Bank  of  the 
State  of  Tennessee."  There  is  no  averment  in  this  count  that 
the  notes  of  the  Planters'  Bank  of  Tennessee  circulated  as  car* 
rency  at  the  time  the  offence  is  charged  to  have  been  commit- 
ted»  and  for  this  reason  the  circuit  judge  arrested  the  judgment; 
and  the  question  now  presented  for  our  consideration  is,  whe- 
ther the  want  of  this  averment  vitiates  the  indictment. 

The  count  upon  which  the  prisoner  was  convicted,  is  framed 
under  the  provisions  of  the  32d  section  of  the  act  of  1829,  ch. 
23,  which  provides,  ''That  no  person  shall  fraudulently  keep  in 
possession,  or  conceal  the  counterfeit  resemblance,  or  imitation 
of  any  bank  bill,  or  any  note,  check  or  draft,  or  any  instrument 
which  circulates  as  currency  of  any  corporation,  company  or 
person,  that  exists  or  may  exist,  whether  such  bill,  note,  check, 
draft  or  instrument  be  complete  and  filled  up  or  otherwise." 

It  is  a  well  settled  principle  of  criminal  law,  that  when  a 
crime  is  created  by  statute,  a  bill  of  indictment  framed  thereon 
must  in  the  description  of  the  offence  strictly  follow  the  statute. 
Now  the  intention  of  this  section  of  the  statute  was  (in  connec- 
tion with  others  upon  the  same  subject)  to  restrain  the  passing 
the  counterfeit  resemblance  of  bank  obligations,  which  circa- 
lates  in  the  community  as  money:  if  they  are  uncurrent  and  do 
not  pas^  from  hand  to  hand  as  money,  there  is  no  danger  of  any 
evil  being  inflicted  upon  society  by  the  keeping  in  possession  a 
forged  resemblance  thereof,  because  it  cannot  be  passed  as 
money,  and  the  evil  intended  to  be  prevented  cannot  exist. 
Therefore  it  is  necessary  in  a  bill  of  indictment  for  this  offence, 
that  it  should  be  averred  that  the  genuine  obligations  of  the 
bank,  of  which  the  forged  resemblance  is  kept  and  concealed, 
did  circulate  as  currency,  for  if  they  did  not,  it  could  not  be 
kept  and  concealed  fraudulently,  for  the  fraud  consists  in  the 
intent  to  pass  it  as  money. 

But  it  is  argued  by  the  Attorney  General,  that  the  court  can 
judicbusly  know  that  the  notes  of  the  Planters'  Bank  of  Ten- 
nessee did,  at  the  time  of  the  alledged  offenee,  pass  ascurrency. 
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We  do  not  think  90.  Gold  and  silver  being  the  constitutional 
currencyjacourt  can  judicially  know  thi^t  coins  composed  of 
these  metals  always  pass  as  currency,  but  not  so  with  paper- 
money:  it  is  a  fictitious  medium,  one  received  by  mutual  con- 
sent, and  implied  agreement,  and  its  currency  is  always  regu- 
lated by  the  confidence  of  the  community  in  the  integrity  of 
the  institution  which  issues  it,  and  its  ability  to  redeem  it  in  gold 
and  silver;  therefore  it  is,  that  money  of  this  description  may  be 
current  to-day  and  uncurrent  to-morrow,  as  many  instances  in 
these  United  States  have  proven  to  the  detriment  and  destruc- 
tion •f  thousands.  Then  the  question  of  the  currency  of  this 
description  of  money  is  one  of  fact  and  not  of  law,  and  mast 
in  indictments  of  this  chamcter  be  averred  and  proved. 

It  is  true,  that  the  acts  of  the  ^gislature  of  this  State  charter- 
ing the  Planters*  and  other  Banks  of  the  State  are  public  laws, 
and  can  be  judicially  taken  cognizance  of  by  the  coprts,  with<- 
oot  pleading  them  or  producing  them  in  evidence;  but  the  qne^ 
tion  as  to  their  existence  or  powors,  which  is  evidenced  by  the 
slatote  incorporating  them,  has  no  connection  whatever  with 
the  question,  as  to  whether  their  notes  circulate  as  currency, 
and  upon  this  question  cannot  cast  any  light  whatever;  for  we 
know  that  there  have  been  banks  in  this  State,  the  notes  of 
which  did  not  circulate  as  currency,  though  their  charters  had 
not  expired,  and  all  their  powers,  privileges  and  immunities 
were  wholly  unimpaired. 

We  are,  therefore,  of  opinion  that  the  circuit  judge  committed 
no  error,  and  affirm  the  judgment  on  the  motion  in  arrest. 


Hixon  vs*  Hixon. 

TIm  memnf  of  d«aag«s  fisr  biBAch  of  9  covtnaot  tQ  p«y  one  hundred  doUan  in  Ten- 
fiaM06,  Alabuna  or  MissiMippi  bank  notes,  is  the  specie  Tajne  of  such  notes,  as  it 
would  hare  been  most  to  the  interest  of  the  covenantor  to  Wve  paid. 

This  is  an  action  of  covenant:  plea  covenant  performed*    It 
was  tried  at  the  July  term  of  the  Circuit  Court  held  fi>r  Hamil- 
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ton  couDty,  and  a  verdict  and  judgment  rendered  for  the  plain- 
tiff, G.  W.  Rowles  presiding.     The  defendant  appealed. 

i.  C  Robinsafiy  for  plaintiff  in  error. 

TVhitesidesj  for  defendant  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant,  founded  on  an  instrument  un- 
der seal,  whereby  William  Hixon  promised,  on  or  before  the 
1st  day  of  March,  1845,  to  pay  to  John  Hixon  one  hundred  dol- 
lars, in  Georgia,  or  Alabama,  or  Tennessee  bank  notes,  or  notes 
on  any  good  men. 

On  the  trial,  the  circuit  judge  charged  the  jury  in  substance, 
that  if  they  should  find,  that  if  there  was  a  difierence  in  the 
specie  value  of  Georgia,  Alabama  and  Tennessee  bank  notes 
at  the  time  the  covenant  was  payable,  and  that  Tennessee  bank 
note?  were  most  valuable,  the  measure  of  the  plaintiff's  dam- 
ages would  be  the  specie  value  of  one  hundred  dollars  in  Ten- 
nessee notes,  and  interest  on  such  specie  value  from  the  time 
the  covenant  was  due.  In  this  charge  we  think  his  Honor 
erred. 

The  defendant,  by  his  covenant,  engaged  to  pay  one  hundred 
dollars,  numerically,  in  Tennessee  bank  notes,  or  Georgia  bank 
notes,  or  Alabama  bank  notes,  or  notes  on  good  men.  Mani- 
festly, on  the  day  the  payment  was  to  be  made,  the  covenantor 
might  have  discharged  himself  by  the  payment  of  one  hundred 
dollars,  in  paper  of  either  description  mentioned  in  the  cove- 
nant. Of  course  he  might  have  selected  the  least  valuable 
bank  notes  mentioned,  or  he  might  have  paid  in  notes  on  good 
men.  If  he  failed  to  pay,  and  broke  his  covenant,  what  injury 
did  the  covenantee  sustain  thereby?  Certainly  only  the  value 
in  money  of  the  article  in  which  payment  might  have  been 
made.  If  paymait  might  have  been  made  in  notes  on  good 
men,  then,  by  the  non-payment^  the  plaintiff  was  injured  to  the 
amount  of  the  specie  value  of  such  notes.  And  as  the  measure 
of  damages  in  ooTenant,  consists  in  the  value  to  the  covenantee 
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of  the  thing  agreed  to  be  perfisrmed  at  the  time  of  the  breach, 
the  damages  in  this  case  must  be  the  specie  value  of  such  notes, 
in  which  payment  might  have  been  made,  and  in  which  it 
would  have  been  most  to  the  interest  of  the  covenantor  to  have 
paid. 

We,  therefore,  reverse  the  j[udgment,  and  remand  the  cause 
for  another  trial. 


Hamilton  vs.  Moore. 

Usury  u  not  an  inference  of  law,  to  be  drawn  from  the  inequality  of  a  currency  loaned 
and  that  stipulated  to  be  repaid  for  it;  but  on  the  contraxy,  is  a  question  of  intention, 
to  be  made  out  by  proof  of  facts. 

Peci  and  Cocker  for  Hamilton. 

R.  J.  McKinney,  for  Moore. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  bill  alledges  that  the  complainant  borrowed  of  the  de- 
fendant a  sum  of  money  in  Alabama  bank  notes,  for  which  he 
bound  himself  by  a  bill  single,  at  some  time  thereafter,  to  pay 
Tennessee  bank  notes,  to  an  equal  amount  The  bill  alledges 
that  the  bank  notes  of  Alabama  were  not  worth  so  much  as 
those  of  Tennessee,  and  insists,  therefore,  that  the  transaction 
was  usurious;  and  seeks  upon  that  ground  to  abate  the  judg- 
ment at  law,  which  has  been  rendered  upon  the  bill  single. 
The  answer  admits  the  general  statement  of  the  bill,  and  avers 
that  the  parties  had  no  purpose  to  avoid  or  evade  the  stat- 
utes against  usury;  that  n6  usury  was  intended  to  be  secured; 
but  that  the  complainant  at  the  time,  said  that  the  Alabama 
notes  would  be  as  valuable  to  him  as  Tennessee  money. 

The  cause  was  heard  on  bill  and  answer,  and  the  Chancellor 
saw  fit  to  dismiss  the  bill.  In  this  we  think  there  was  no  error. 
The  principle  settled  in  the  case  of  Tt&ney  vs.   The  Bank  of 


#  ' 
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Teimesteei  (6  Hump^)  eUstains  the  deoiee  of  the  Chanoelior  in 
the  case  before  us.  That  usury  is  not  au  infeifence  of  laW|  to 
be  dtawn  from  the  mere  Inequality  of  v^ue  between  the  cur- 
rency loaned^  and  that  stipulated  to  be  paid  for  it;  but  on  the 
contrary,  is  a  question  of  intention,  to  be  made  out  by  the  proof 
of  facts.  The  principle  itself  of  that  case  was,  upon  the  elabo- 
rate discussion  and  the  most  satisfactory  reasoning,  held  to 
exist  and  to  be  correct  in  the  cases  determined  in  the  Supreme 
Court  of  the  United  States,  and  referred  to  and  relied  on  in 
Tumey  vs.  The  BarJc.  It  is  sufficient  to  state  here,  that  it  gov- 
erns the  present  case- 
Let  the  decree  of  Chancellor  be  affirmed. 


The  State  t».  SpbinkiiB. 

1.  A  warrant,  charging  the  defendant  with  '^hawking  and  peddling  without  license,  as 
required  by  law/'  is  a  suffidently  speciiicy  and  a  Valid  warrant  under  the  act  of 
1838,  ch.  1C7. 

2.  The  act  of  1338,  ch.  167,  which  provides,  that  hawkers  and  peddlers  without  li- 
cense,  shall  pay  double  the  amount  of  the  tax,  is  not  repealed  by  the  act  of  1846, 
ch.  161.  The  act  of  1838  was  made  solely  for  hawkers,  peddlers  and  showmen. 
The  act  of  1846  for  venders  and  retailers. 

This  case  was  tried  in  the  county  of  Sevier.  The  presiding 
Judges  R.  M.  Anderson,  quashed  the  warrant,  and  the  State 
appeAaled. 

Aciarmy  General^  for  the  State. 

Maynard  and  Boydi  for  the  defendant. 

Tufti^Y,  J.  delivered  the  opinion  ol*  the  court. 

This  is  a  writ  at  the  instance  of  the  State  against  the  defend- 
ant for  bawkit^  and  peddling  goods  in  the  county  of  Sevier, 
without  having  paid  the  tax  required  by  law  for  the  exercise  of 
this  privilege. 
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Tbe  salt  is  commenced  by  warraot,  which  was  issued  at  the 
instance  of  the  Clerk  of  the  County  Court  of  Sevier,  and  is  in 
tbe  words  and  figures  following^  vi2: 

**State  of  Tennessee,  Sevier  County — ^To  any  lawful  officer 
of  said  county,  Greeting.  On  information  of  P/H.  Toonney, 
Clerk  of  the  County  Court  of  said  county,  having  been  made 
by  Wm.  L.  Rodgers,  deputy  clerk  of  said  county  court,  that 
one  M*  6.  Sprinkle^  hawker  and  peddler,  has  been  guilty  of 
hawking  and  peddling  without  a  license  in  this  county.  These 
are,  therefore,  to  command  you,  to  take  the  body  of  the  said  M • 
G.  Sprinkle,  and  him  safely  keep,  so  that  you  have  him  before 
me  or  some  other  justice  of  the  peace,  then  and  there  to  answer 
the  Stale  of  Tennessee  of  a  plea  for  hawking  and  peddling 
without  license,  as  is  inquired  by  law,  an  amount  within  the 
jurisdictkm  of  a  justice,  and  to  cover  all  cost  and  damages  for 
selling  without  said  license." 

This  case  was  brought  to  trial  before  the  justice,  who  gave 
judgment  against  the  defendant  for  the  sum  of  thirty<*seven  dol- 
lars and  fifty  cents  State  tax,  and  nine  dollars  and  thirty^seven 
and  o&e4ialf  cents  county  tax,  and  double  the  amount  to  State 
and  county  as  penalty  under  the  statute. 

The  defendant  appealed  to  the  Circuit  Court,  where  the 
Judge  qimsbed  the  warmnt  and  all  proceedings  thereon,  and 
an  appeal  on  the  part  of  the  State  is  thereupon  taken  to  this 
court. 

It  is  now  contended,  that  tbe  judgtMnt  of  the  Circuit  Court 
should  be  affirmed,  because, 

1st  The  warrant  is  vague  and  unceitain,  and  does  not  g^ve 
information  of  the  nature  of  the  charge  sufficient  to  put  tbe  de- 
fendant upon  his  trial  thereon.  We  do  not  think  so.  The  wai> 
rant  is  drawn  with  sufficient  certainty  for  instrunoents  of  this 
character;  the  ofibnce  is  charged  to  be  ^^hawking  and  peddling 
witboat  a  license  as  is  required  by  kw.''  What  more  could  tbe 
deiendant  require  to  inform  bim  of  what  he  was  chaiged,  and 
what  he  bad  to  defend? 

2d.  it  is  contended,  that  the  statute  under  which  this  suit  is 
commenced  and  prosecuted  has  been  repealed,  and  that,  there* 
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lore,  there  was  no  error  in  quashing  the  proceedings  before  the 
justice. 

The  act  under  which  this  warrant  was  issued,  was  passed y 
January  17th,  1838,  ch.  167,  and  provides,  "That  each  and 
every  hawker  and  peddler,  who  by  law  are  required  to  pay  a 
tax,  if  they  should  fail  or  refuse  to  pay  the  State  or  county  taxes 
in  any  county  in  this  State,  then  and  in  that  case,  it  shall  and 
may  be  lawful  for  the  Clerk  of  the  County  Court,  and  it  is  here- 
by made  his  duty  to  apply  to  the  Clerk  of  the  Circuit  Court,  or 
to  a  justice  of  the  peace,  as  the  case  may  be,  for  a  capias  ad 
respondendum,  or  a  bail  warrant  against  any  such  person  or  per- 
sons failing  or  refusing  to  pay  the  taxes  as  aforesaid;  and  it 
shall  be  the  duty  of  the  clerk  or  justice,  to  whom  such  applica- 
tion IS  made,  to  issue  to  the  Clerk  of  the  County  Court  a  capias 
ad  respondendum,  or  bail  warrant,  without  any  affidavit,  as  now 
required  by  law,  to  authorize  the  issuance  of  such  process. 
And  any  such  person  or  persons  upon  the  facts  appearing  be- 
fore any  jurisdiction  having  cognizance  thereof,  that  such  per- 
son or  persons  had  hawked  and  peddled  without  paying  the  tax 
required  by  law,  he  or  they  shall  forfeit  and  pay  double  the 
amount  of  such  tax." 

By  a  reference  to  the  4th  section  of  the  act  of  1835,  ch.  13, 
it  will  be  found,  that  the  tax  assessed  upon  hawkers  and  ped- 
dlers is  twenty-five  dollars  on  every  wagon  or  vehicle  employ- 
ed in  the  transportation  or  conveyance  of  goods,  wares  and 
merchandize,  or  by  them  employed  in  hawking  and  peddling 
in  each  and  every  county.     This  is  the  State  tax. 

An  act  passed,  February  2d,  1846,  ch.  161,  provides,  ''That 
each  and  every  person  who  shall  vend  and  retail  goods,  wares 
and  merchandize,  groceries  and  other  commodities,  for  the  sale 
of  which  a  license  is  required  by  law,  without  first  having  ob- 
tained a  license  therefor,  shall  forfeit  and  pay  to  the  State  of 
Tennessee  the  sum  of  five  hundred  dollars,  to  be  recovered  by 
action  of  debt  in  the  Circuit  Court."  This  statuteitis  contend- 
ed, repeals  the  statute  of  1838,  ch.  167.  We  do  not  think  so. 
The  statute  of  1838,  was  made  solely  for  hawkers,  and  ped- 
dlers, and  showmen;  that  of  1846,  for  venders  and  retailers  of 
goods,  wares  and  merchandize;  a  hawker  and  peddler  is  not  a 
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vender  and  retailer;  they  constitute  two  difierent  classes  of  tra- 
ders, the  one  stationary,  the  other  migratory:  the  two  statutes, 
then,  being  upon  different  subjects,  may  well  stand  together. 

We,  therefore,  think  the  Circuit  Judge  erred  in  quashing  the 
proceedings  from  before  the  justice,  and  remand  the  case  for  a 
trial  upon  its  merits. 


RicB  vs.  R.  R.  Bank. 

1.  An  admiMion  of  a  &ct  Ib  not  conclusive,  but  auch  admiuion  may  be  disproved. 

2.  To  impeach  a  judgment  at  law,  in  cbancery,  the  complainant  must  coupon  grounds 
of  which  he  could  not  have  availed  himself  at  law,  or  was  prevented  from  availing 
lumself  of  by  the  iraud  of  the  opposite  par^  or  by  accident. 

3.  Where  courts  of  law  or  equi^  have  concurrent  jurisdiction,  a  failure  to  make  the  de- 
fence at  law,  does  not  oust  chancery  of  its  jurisdiction;  if  defendant  answer  to  the 
merits:  it  is  otherwise  where  the  defence  is  purely  legal. 

4.  The  same  strict  and  full  proof  is  not  required  to  establish  an  excuse  for  not  making 
a  defence  at  law,  that  would  be  demanded  to  establish  Uie  defence  itself. 

In  this  case  the  following  decree  was  entered  by  the  presid- 
ing Chancellor  at  Pikeville. 

''Be  it  remembered,  that  this  cause  came  on  to  be  heard  be- 
fore the  Honorable  B.  L.  Ridley,  this  10th  of  March,  1846, 
''upon  bill,  answer,  replication  and  proof,  when  it  appeared  to 
the  satisfaction  of  the  court,  that  on  the  2d  day  of  December, 
1839,  one  Elijah  C.  Rice  and  others,  made  a  note  for  the  sum 
of  eighteen  hundred  dollars,  and  payable  to  the  defendant,  at 
Knoxville,  four  months  after  date,  which  was  signed  by  John 
and  Elijah  C.  Rice,  and  procured  the  same  to  be  discounted; 
and  that  the  name  of  complainant  was  endorsed  on  said  note, 
with  others,  without  the  knowledge  or  consent  of  complainant, 
either  verbal  or  written;  and  it  further  appeared,  that  suit  was 
brought  on  said  note,  against  complainant  and  others,  about  the 
24th  of  March,  1841,  that  complainant,  from  sickness,  was  pre- 
vented from  defending  said  suit  at  law;  by  reason  of  his  failure 
to  do  so  judgment  was  rendered  against  him,  on  or  about  the 
22d  of  November,  1841,  for  the  sum  of  nineteen  hundred  and 
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seventy-nine  dollars,  besides  costs  of  suit  at  law.  Upon  ttiv. 
whole  case  the  court  is  of  opinion,  that  the  complainant  has  a 
good  and  valid  defence  against  said  note,  and  that  his  name 
was  used  without  authority  from  him,  either  verbal  or  written, 
and  should  not  be  obligatory  on  him:  and  the  court  is  further 
of  opinion,  a  Court  of  Chancery  has  jurisdition  to  relieve  com- 
plainant against  said  judgment.  Whereupon  the  court  doth 
order,  adjudge  and  decree,  and  it  is  accordingly  decreed,  that 
defendant  be  perpetually  enjoined  from  collecting  said  judg- 
ment of  nineteen  hundred  and  seventy-nine  dollars,  or  any  part 
thereof;  but  that  complainant  pay  the  costs  of  this  suit,  and  of 
the  suit  at  law,  for  which  execution  may  issue  as  at  law. 

From  which  decree  the  defendants  pray  an  appeal,  which 
to  tliem  is  granted  upon  their  giving  bond  and  security  on  or 
before  the  second  rule  day." 

Thompson  and  Snecd^  for  complainant. 

Xyon,  for  the  Bank. 

Grbbn,  J*  delivered  the  opinion  of  the  court. 

This  is  a  bill  to  enjoin  a  judgment  recovered  in  the  Hamilton 
Circuit  Court,  on  a  note  for  $1800,  payable  at  the  S.  W.  R.  R. 
Bank,  upon  which  the  complainant's  name  appeared  as  an  en- 
dorser. The  bill  alledges,  that  the  endorsement  of  his  name 
is  a  forgery,  and  that  the  complainant  resides  in  Marion  county, 
and  in  the  spring  of  1841,  the  time  the  summons  purports  to 
have  been  served,  was  sick  for  many  months,  and  unable  to  at- 
tend to  any  business.  And  if  the  summons  was  served*  he  has 
no  recollection  of  it,  did  not  know  the  suit  was  pending, 
employed  no  counsel,  and  made  no  defence;  and,  therefore, 
judgment  was  rendered  against  him  in  the  court  at  law,  upon 
an  endorsement  which  he  never  made  or  authorized. 

There  are  many  depositions  in  this  record,  tending  to  prove, 
that  the  endorsement  of  the  note,  on  which  the  judgment  at 
law  was  obtained,  was  not  made  by  the  complainant. 

It  is  proved  that  the  note  was  made  at  Chattanooga,  the  2d 
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of  December,  1839,  and  several  depositions  prove,  that  at  that 
time  the  complainant  was  in  C!olambus,  Georgia,  with  a  drove 
of  stock.  Other  witnesses,  neighbors  of  the  complainant,  prove 
that  he  was  absent  from  home  at  that  time.  Many  witnesses 
prove  that  the  name  of  the  complainant,  on  the  back,  of  the 
note,  is  not  in  his  hand  writing. 

The  only  proof  introduced  by  the  defendant  on  this  subject, 
is  a  letter  from  the  complainant  to  Miller  Francis,  after  the 
judgment  was  obtained,  and  soliciting  his  good  offices  with  the 
Bank,  and  the  Attorney  of  the  Bank,  to  suspend  the  execution 
against  him,  and  to  adopt  means  to  make  the  money  out  of  the 
other  parties.  In  this  letter  the  complainant  says,  he  endorsed 
tbe  note  for  the  benefit  of  others.  Subsequently  to  this  letter 
this  bill  was  filed^  denying  on  oath  the  said  endorsement- 
It  is  certainly  true  that  the  admission  in  this  letter  is  evidence 
of  the  fact  of  the  endorsement,  and  in  the  absence  of  other 
proof,  woold  satisfactorily  establish  the  fact.  But  the  admis- 
sion of  a  party,  of  a  fact,  is  not  conclusive  upon  him.  He  may 
establish  by  other  testimony,  that  the  fact  so  admitted,  did  not 
exist.  In  such  case,  to-be-sure,  the  proof  must  be  full  and  un- 
questionable. But  when  it  is  so,  the  admission  of  a  party  yields 
to  the  opposing  proof,  as  any  other  evidence  would  do. 
In  this  case  the  proof  is  so  full  and  satisfactory,  that  it  is  not 

the  complainant's  endorsement;  and  the  witnesses  are  so  nu- 
merous, and  the  character  of  their  testimony  so  various  and 

full,  that  whatever  suspicion  may  rest  upon  some  of  them,  we 
cannot  doubt  that  the  endorsement  was  not  made  by  the  com- 
plainant 

It  is  probable  the  letter  was  written  at  a  time  when  strong 
hopes  were  entertained  that  the  money  might  be  made  from 
the  other  parties  to  the  note,  and  under  the  influence  of  a  natu- 
ral reluctance  to  assert  a  forgery,  that  would  implicate  a  near 
relative.  Besides  it  was  not  addressed  to  the  defendant  or  any 
of  its  agents,  nor  does  is  contain  any  proposition  to  the  defend- 
ant. He  is  merely  stating  to  a  friend  the  hardship  of  the  case, 
and  in  doing  so,  he  says,  ''I  endorsed  the  note  for  the  benefit  of 
others."     The  character  of  the  admission,  therefore,  is  not  a 

solemn  one,  made  under  circumstances,  calculated  to  exact 
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precision  of  language.  Upon  the  whole,  we  are  satisfied  that, 
if  the  conoplainant  had  defended  the  suit  at  law,  no  judgment 
could  or  should  have  been  obtained  against  him. 

In  the  case  of  Kearney  ^  Moore  vs.  Smith  SfJacksoUf  3  Yerg. 
R.  127,  this  court  held,  upon  full  consideration  and  review  of 
the  authorities,  that  **a  party  will  not  be  aided  by  a  court  of 
chancery,  after  a  trial  at  law,  unless  he  can  impeach  the  justice 
of  the  verdict,  on  grouiids  of  which  he  could  not  have  availed 
himself  at  law,  or  was  prevented  from  doing  it  by  fraud,  or  ac- 
cident, or  the  act  of  the  opposite  party,  unmixed  with  negli- 
gence or  fault  on  his  part."  This  principle,  thus  first  announc- 
ed by  this  court  in  1832,  has  never  been  departed  from,  baton 
the  contrary  has  been  re-affirmed  in  many  subsequent  cases. 
.  It  is  true  this  court  holds,  Galhrath  vs.  Martin  ^  Findly^  6 
Hump.  R.  50,  that  if  the  defence  were  of  such  character,  that 
a  coyrt  of  equity  would  have  had  original  jurisdiction,  concur- 
rently with  a  court  of  law,  the  neglect  of  a  party  to  avail  him- 
self of  his  defence  at  law,  will  not  oust  the  jurisdiction  of  chan- 
cery, if  the  defendant  neglect  to  demur,  and  answer  over  to 
the  merits.  But  if  the  defence  were  purely  legal,  and  in  its  na- 
ture unfit  for  equity  jurisdiction,  the  defendant  to  the  bill  may 
insist  upon  the  want  of  jurisdiction  at  the  hearing,  though  be 
may  not  have  demurred. 

And  such  is  this  case;  the  defence  was  purely  legal,  and  al- 
though the  defendant  has  answered  over  to  the  merits,  it  is  still 
incumbent  on  the  complainant  to  show  that  he  was  prevented 
from  making  his  defence  by  accident,  without  fault  on  his  part. 

The  evidence  of  several  witnesses  proves,  that  in  the  spring 
of  1841,  the  complainant  was  sick,  and  confined  for  many 
weeks,  so  that,  in  their  opinion,  he  was  unfit  to  do  business. 

John  Klipper,  a  witness,  states,  that  he  had  business  with 
the  complainant  in  the  spring  of  1841,  and  on  visiting  him 
found  him  sick,  in  such  a  condition  as  to  be  disqualified  from 
doing  business,  so  that  the  witness  left  without  mentioning  his 
own  business. 

Other  witnesses,  neighbors  of  the  complainant,  testify  to  the 
like  facts,  and  that  his  sickness  continued  so  long  as  to  include 
the  period  within  which  the  summons  in  this  case  was  served. 
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We  have  no  doubt  but  the  complainant  was  sick  at  the  time  \ 
of  the  service  of  the  process;  our  only  difficulty  has  been, 
whether  the  evidence  justifies  the  conclusion,  that  he  was  in 
such  a  condition  as  not  to  know  it  bad  been  served,  or  if  he 
knew  it,  was  not  in  a  condition  to  remember  it,  and  act  upon  it 
when  he  got  welt.  For  although  he  might  have  been  sick  when 
the  writ  was  served,  if  afterwards,  when  able  to  attend  to  busi- 
ness, he  knew  of  the  existence  of  the  suit  against  him,  he  vras 
bound  to  have  defended  himself  in  the  court  of  law. 

Upon  this  subject  the  proof  is  not  as  satisfactory  as  could  be 
desired;  but  as  the  writ  was  only  a  summons,  to  make  known 
the  existence  of  the  suit,  requiring  no  act  to  be  done  when  it 
was  served,  calculated  to  impress  the  memory  with  the  fact  of 
service,  and  as  the  proof  is  clear,  that  the  defendant  was  sick, 
so  that  one  witness  would  not  mention  his  bu9ine6s  in  that  con- 
dition, it  may  be  inferred  he  was  not  able  to  know  afterwards 
that  the  suit  existed  against  him.  We  are  the  more  inclined  to 
this  view  of  the  subject,  because  the  question  of  fact  does  not 
relate  to  the  merits  of  the  controversy,  but  only  to  the  power  of 
a  Court  of  Chancery  to  take  jurisdiction  of  the  case,  and  the 
same  certainty  of  proof  is  not  required  to  establish  an  excuse 
for  not  making  the  defence  at  law,  that  would  be  demanded  to 
establish  the  existence  of  that  defence. 

Upon  the  whole,  we  affirm  the  decree,  and  enjoin  the  judg- 
ment. 


Smith  vs.  Thb  State. 

No  actual  force  is  necessary  to  constitute  a  false  imprisonmeDt.  If  a  man  is  restrain- 
ed of  his  personal  liberty  by  fear  of  a  personal  difficulty,  that  amounts  to  a  false  im- 
prisonment* 

Rodgers,  with  horse  and  carryall  wasx^arried  over  the  Chucky 
river  by  Smith  in  his  ferry  boat.  Smith  was  the  keeper  of  a 
public  ferry.  When  over  Smith  demanded  ferriage,  which 
Rodgers  said  was  already  paid:  on  this  a  dispute  occnrrod,  and 
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Smith  told  him  he  should  not  go  ou  till  be  paid  the  ferriage. 
Some  other  conversation  ensued,  when  Rodgers  paid  the  fer- 
riage demanded.     Rodgerswas  detained  ten  or  fifteen  minutes. 

An  indictment  was  found  against  Smith  for  an  assault  and 
false  imprisonment. 

Rodgers  stated  on  the  trial  before  R.  M.  Anderson,  presiding 
Judge,  and  a  jury  of  Cocke  county,  that  Smith  had  not  touched 
his  bridle  ot  his  horse;  that  he  made  no  edbrt  to  strike  or  touch 
his  person  or  his  horse,  and  that  he  made  no  threats  of  personal 
violence,  but  that  he  was  afraid  of  a  difficulty  with  Smith. 
Smith  told  Rodgers  after  he  had  paid  the  charge,  that  if  he  had 
not  paid  it  he  had  determined  to  have  put  his  carryall  and 
horse  back  into  the  boat,  and  to  have  carried  them  back. 

A  verdict  and  judgment  were  rendered  for  the  State,  and 
defendant  appealed. 

Arnold,  for  plaintifi  in  error. 

Auorncy  General^  for  the  State. 

GasBN,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  for  an  assault  and  false 
imprisonment  of  Mark  M.  Rodgers.  The  court  charged  the 
jury,  "That  to  make  out  the  offence  as  charged,  no  actual  force 
was  necessary,  but  that  a  man  might  be  assaulted  by  being  be- 
set by  another;  and  if  the  opposition  to  the  prosecutor's  going 
forward  was  such  as  a  prudent  man  would  not  risk,  then  the 
defendant  would,  in  contemplation  of  law,  be  guilty  of  false 
imprisonment." 

This  charge  is  correct  in  all  its  parts,  and  the  facts  were 
fairly  left  to  the  jury.  A  verdict  of  guilty  has  been  pronounc- 
ed, and  we  do  not  feel  authorized  to  disturb  it.  The  prosecu- 
tor and  defendant  disputed  about  the  ferriage  defendant  claim- 
ed. Smith  insisted  upon  liis  demand,  and  said  ho  did  not 
choose  to  sue  every  man  that  crossed  at  his  ferry.  Although 
he  did  not  take  hold  of  lh<5  prosecutor,  or  offer  violence  to  his 
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person,  yet  his  manner  may  have  operated  as  a  moral  force  to 
detain  the  prosecutor. 

And  this  appears  the  more  probable,  as  after  the  aflair  was 
settled,  the  prosecutor  enquired,  what  defendant  would  have 
don0||if  he  had  not  paid  the  ferriage  demanded,  to  which  4he 
defendant  replied,  "he  would  have  put  his  carryall  and  horse 
back  inti>  the  boat  and  taken  them  across  the  river  again."  As 
this  determination  existed  in  his  mind,  it  doubtless  was  ex- 
hibited in  the  manner  of  the  defendant,  and  thus  operated  upon 
the  fears  of  the  prosecutor. 

Affirm  the  judgment. 


Bkitt  vs.  The  State. 

The  obtaiaijig  money  or  other  Tsluable  things  by  threats  of  a  crimioU  prosecution  for 

passing  coanterfeit  money,  is  no  robbery. 

This  case  was  tried  by  Judge  Dunlap  and  a  jury  of  Roane 
county,  and  the  defendant,  Britt,  was  convicted  and  sentenced 
to  confinement  in  the  Penitentiary  of  the  State.  He  appealed 
in  error  to  the  Supreme  Court. 

Maynardi  J.  Nehon  and  R»  B.  Reynolds^  for  plaintiff  in  error. 

Attorney  General  and  Heiskelli  for  the  State. 

Rbess,  J.  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  indicted  and  convicted  in  the  Circuit 
Court  for  Roane  county,  for  the  ofience  of  robbing  from  the 
person  of  Robert  L.  Phillips,  the  prosecutor,  by  violence,  and 
putting  him  in  fear  of  his  life,  or  great  bodily  harm,  a  sum  of 
mooey  and  a  horse.  Without  detailing  the  iniquity  and  crimes 
of  tho  plaintiff,  which  the  record  discloses,  it  is  sufficient  to 
state  that  on  the  trial  the  prosecutor  swore,  that  he  gave  up  the 
money  to  the  prisoner,  solely  on  the  ground  of  prisoner's  threat 
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to  prosecute  bim  for  having  passed  to  prisoner  a  five  dollar 
note,  which  prisoner  alledged  was  counterfeit;  and  that  he  was 
not  alarmed  or  afraid  of  violence  at  any  time  while  with  pri- 
soner, or  apprehended  bodily  danger  or  violence  to  his  person. 

(The  court  charged  the  jury,  "that  if  the  prosecutor  waB  put 
in  fear  of  confinement  in  the  penitentiary,  so  that  he  gave  up 
the  money  or  property  to  the  defendant  by  reason  of  the  de- 
fendant making  falsely  a  threat  to  prosecute  him  for  passing  a 
counterfeit  bank  note,  the  punishment  for  which  would  be  cod- 
fiuement  in  the  Penitentiary,  that  the  defendant  would  be  guil- 
ty of  robbery.  But  if  the  prosecutor  actually  passed  to  the 
defendant  a  counterfeit  note,  it  would  not  be  a  robbery,  but  a 
mere  compounding  a  felony,  and  they  ought  to  acquit  the  de- 
fendant" The  principle  of  the  charge  in  brief  is  that  if  one 
excites  the  fears  of  an  innocent  man  by  falsely  charging  him 
with  the  commission  of  a  felony,  the  punishment  for  which  is 
confinement  in  the  Penitentiary,  and  threatens  a  criminal  pro- 
secution, and  thus  induces  him  to  surrender  money,  or  other 
valuable  things  to  the  person  accusing  and  threatening,  such 
person  is  guilty  of  robbery.  This  charge  is  erroneous.  It  has 
been  settled,  upon  much  consideration,  by  the  judges  of  Eng- 
land in  more  than  one  case,  that  threatening  to  prosecute  an 
innocent  man  for  any  crime  whatever,  except  only  the  cri$nefi 
infiominatumy  ^nd  by  the  fear  arising  from  such  threat,  to  com- 
pel the  surrender  of  money  or  property,  does  not  amount  to 
robbery,  [^e  fear  constituting  an  element  of  the  crime,  is  fear 
of  present  personal  peril  from  violence  ofiered  or  impending. 
The  fear  of  being  arraigned  before  those  tribunals,  whose  func- 
tion it  is  to  protect  and  vindicate  innocence,  as  well  as  to  as- 
certain and  punish  crime,  should  not  shake  a  firm  mind  of  con- 
scious rectitude  so  far  from  its  propriety,  as  to  induce  the  sur- 
render of  money  or  other  valuable  thing  to  the  base  accuser; 
and  it  is  not  the  fear,  except  in  the  single  instance  indicated, 
which  connects  itself  with  the  legal  idea  of  robbery. .  The  rea- 
soning on  which  the  single  admitted  exception  is  made  to  rest, 
turns  upon  the  overwhelming  and  withering  character  of  the 
charge  and  its  damning  infamy,  so  well  calculated  to  unman 
and  subdue  the  will  and  alarm  the  fears  of  the  falsely  accused. 
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It  is  evident  that  the  courts  of  England  feh^  that  even  this  ex- 
ception looked  extremely  anomalouSt  and  they  strive,  while 
permitting  it  to  stand,  to  place  it  on  ground  unapproachable  by 
any  other  case  of  fear  of  prosecution,  as  if  determined,  here- 
after, it  should  have  no  associate  in  the  ofience  of  robbery. 

Our  statutes  create  no  change  in  this  respect.  Indeed  the 
definition  of  the  ofience  therein,  seems  to  have  been  made  stu- 
diously, with  a  view  to  exclude  the  idea  of  any  apprehension 
than  that  of  bodily  danger  or  impending  peril  to  the  person. 

The  judgment  must  be  reversed,  and  a  new  trial  awarded. 


7 


.  Williams  vs.  The  State. 

An  iDdictmeiit  for  peijury  chatged,  that  "defendant  was  sworn  and  took  his  corporal 
oilh  upon  the  holy  g^ospel  of  God,  concerning  the  truth  of  the  matters  contained  in 
the  answer."  He  swore  that  the  matters  and  things  therein  contained,  as  set 
forth  of  his  own  knowledge,  are  true,  and  thoeeset  forth  on  the  information  of  others. 
he  heUeres  to  he  true.  It  is  held,  that  the  proof  did  not  sustain  the  charge.  In  in- 
for  peijuiy,  the  proof  must  strictly  sustain  the  charge. 


Williams  was  indicted  for  perjury  in  the  Circuit  Court  of 
Claiborne  county,  and  a  verdict  and  judgment  rendered  against 
him,  from  which  he  appealed  in  error. 

Fe€k  Sf  Cocke,  for  plaintiff  in  error. 
Auoffiey  Oeneraif  for  the  State. 

TuKLBY,  !•  delivered  the  opinion  of  the  court. 

The  prisoner  was  convicted  in  the  county  of  Claiborne,  of 
the  crime  of  perjury.  Upon  appeal  in  error  to  this  court,  it 
appears  that  the  bill  of  indictment  charges,  that  there  was  a  suit 
pending  in  Chancery  between  the  prisoner  and  one  George  R. 
Stublefield,  in  which  the  prisoner  was  defendant,  and  to  which 
be  filed  his  answer;  that  this  answer  was  produced  before  the 
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Clerk  and  Maslerof  the  Chancery  Court,  and  "that  the  prisoner 
was  sworn,  and  look  his  corporal  oath  upon  the  holy  gospel  of 
God  concerning  the  truth  ofthe  matters  contained  in  said  an- 
swer," and  that  being  so  sworn  as  aforesaid,  falsely,  corruptly, 
knowingly  and  maliciously,  in  and  by  his  answer  in  writing, 
did  depose  and  swear,  &c. 

Upon  the  trial  it  appeared,  from  the  production  of  the  record 
in  the  chancery  case,  that  prisoner  filed  his  answer  before  the 
Clerk  and  Master,  to  which  is  appended  an  affidavit  in  the 
words  and  figures  following,  viz: 

"State  of  Tennessee,  Claiborne  County.  Personally  ap- 
peared Pleasant  Williams,  and  made  oath  in  due  form  of  law, 
that  the  matters  and  things  stated  in  the  foregoing  answer  of  his 
own  knowledge  are  true,  and  ttiose  stated  of  the  information 
of  others  he  believes  to  be  true." 

It  is  well  settled,  that  in  a  bill  of  indictment  for  perjury,  the 
swearing  must  be  charged  as  it  occurred,  or  it  will  not  be  sus- 
tained by  the  proof,  and  the  prosecution  must  fail;  and  great 
strictness  is  required  in  this.  Therefore,  it  has  been  held,  that 
if  the  bill  of  indictment  charge,  that  the  prisoner  swore  upon 
the  holy  evangelist,  and  the  proof  show  that  he  appealed  to 
God  with  an  uplifted  hand,  the  variance  is  fatal;  so  if  the  charge 
be,  that  he  deposed  directly  and  positively  to  a  fact,  and  the 
proof  be,  that  he  deposed  with  a  qualification  or  reservation,  or 
upon  his  belief  as  informed  by  others,  the  variation  is  also  fa- 
tal. 

In  the  case  under  consideration,  the  charge  is,  that  he  was 
sworn,  and  took  his  corporal  oath  upon  the  holy  gospel  of  God, 
concerning  the  truth  of  the  matters  contained  in  the  answer. 
The  proof  is,  that  he  swore  that  the  matters  and  things  there 
contained  as  set  forth  of  his  own  knowledge  are  true,  those  set 
forth  on  the  information  of  others,  he  believes  to  be  true. 
This  is  a  total  variance  from  the  swearing  as  charged.  In- 
deed we  do  not  well  comprehend  what  is  meant  by  a  charge, 
"that  the  prisoner  took  his  corporal  oath  concerning  the 
truth  of  the  answer";  if  it  had  been  "to  the  truth  of  the  matters 
contained  in  the  answer"  it  would  have  contained  a  direct 
charge  of  swearing,  but  "concerning  the  truth"  is  no  charge 
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that  he  swore  "to  the  truth,"  &c.    For  this  defect  in  the  bill  of 
iadictment,  the  judgment  of  the  Circuit  Court  is  reversed. 
Judgment  arrested. 


Coffee  o«*  Tucker. 

A  cmnmiflsioner  to  value  improvements  on  land  in  the  Ocoee  District,  under  7th  sec- 
tion of  the  act  of  1837,  ch.  2,  cannot  be  appointed  by  the  depu^  of  the  entry  taker. 
He  can  only  be  appointed  by  the  principal. 

Trewhiu  and  GaiU^  for  Coffee. 

jSihuA,  for  Tucker* 

Green,  J«  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is,  whether  the  appointment  of 
commissioners  to  value  an  improvement,  under  the  Ocoee  land 
law,  can  be  legally  made  by  a  deputy  of  the  entry-taker.  And 
we  think  it  cannot. 

Where  an  office  of  trust  is  created  by  statute,  and  no  pro- 
vision is  made  in  the  statute,  for  the  appointment  of  a  deputy, 
the  functions  of  the  office  can  be  performed  only  by  the  officer 
himself,  in  person.  Therefore,  Mr.  James  A.  Lea  had  no  pow- 
er to  appoint  the  commissioners  to  value  the  improvements  of 
the  plaintiff  in  the  present  case.  That  the  appointment  is  made 
in  the  name  of  Luke  Lea,  his  name  being  subscribed  to  the  or- 
der by  which  it  was  made,  can  make  no  diiference;  the  proof 
establishes,  that  the  act  was  done  by  J.  A.  Lea,  and  not  by 
Lake  Lea^  the  entry-taker. 

The  court  did  not  err  in  the  direction  to  the  jury,  that  this 
proceeding  had  no  validity,  and  gave  the  plaintiff  no  right  to 
prosecute  this  suit,  nor  did  the  court  err  in  refusing  to  set  aside 
the  verdict  of  the  jury. 

Affirm  the  judgment. 
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Kennedy  vs.  Williams,  EarV. 

An  administrator  cannot  legally  transfer  a  slave  belonging  to  the  estate  of  which  he 
is  administrator,  to  one  of  the  distributees,  without  the  consent  and  co-operation  of 
the  others. 

This  is  a  bill  which  was  filed  in  the  Chancery  Court  at 
Knoxville,  by  Cynthia  Kennedy  against  John  Williams,  exe- 
cutor of  John  M.  Kennedy.  The  case  was  transferred  to  the 
Circuit  Court  of  Knox  county,  where  ihe-foUowing  decree  was 
entered,  to  wit: 

^'Be  it  remembered  that  this  cause  came  on  for  final  bearing 
before  the  Hon.  Seth  J.  W.  Luckey,  presiding  and  holding  the 
February  term,  1846,  of  the  Circuit  Court  for  the  county  of 
Knox  by  interchange  of  ridings,  &c.,  on  this  17th  day  of  Febru- 
ary, 1846,  on  the  bill,  answer  and  replication,  the  parties,  by 
their  solicitors,  having  agreed  to  try  on  bill,  answer  and  repli-. 
cation.     This  cause  having  been  certified  by  the  Chancellor  to 
the  Circuit  Court,  pursuant  to  act  of  Assembly,  and  it  appear- 
ing to  the  satisfaction  of  the  court,  that  Malinda  Williams  de- 
parted this  life  intestate,  and  that  Joseph  L.  Williams  was  ap« 
pointed  her  administrator,  who  is  himself  one  of  her  distributees; 
that  the  complainant  is  also  a  distributee,  and  after  the  death 
of  the  said  intestate,  the  complainant  intermarried  with  the 
testator  of  defendant;  that  complainant  and  one  of  the  other 
distributees  were  minors  at  the  time  of  said  marriage  of  com- 
plainant, and  that  the  latter  was  a  minor  at  the  filing  the  bill 
in  this  cause.    It  also  appeared,  that  said  Joseph  L.  Williams 
apportioned  and  set  apart  to  several  of  the  distributees,  as  a  part 
of  their  distributive  share  in  said  intestate's  estate  several  ne- 
groes; that  he  so  set  apart  to  complainant,  then  a  minor  and 
feme  covert,  the  negroes  Bob,  Hanson,  Kizzy,  Henry  and  Mary, 
mentioned  in  the  bill.     This  allotment  was  made  verbally  by 
said  administrator,  without  authority  from  any  court,  and  with- 
out the  concurrence  of  the  other  distributees.    It  further  ap- 
pears that  said  intestate's  estate  was  large,  consisting  of  real 
and  personal  estate.    It  likewise  appears,  that  the  testator  of 
defendant,  who  was  the  husband  of  complainant  at  the  time 
said  negroes  were  so  allotted,  took  said  negroes  into  his  posses- 
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sion  and  control,  and  claimed  them  as  his  property  under  said 
verbal  allotment,  and  the  defendant  since  his  death,  as  his  re- 
presentative, has  continued  said  claim.  And  it  also  appearing 
that  the  estate  of  defendant's  testator  being  insolvent,  defend* 
ant  has  attempted  and  intended  again  to  endeavor  to  procure 
aothori^  to  sell  said  negroes  ibr  the  payment  of  the  debts  of 
his  testator,  when  this  bill  was  filed.  It  also  appearing  that 
one  of  the  distributees  of  said  Malinda  Williams  has  instituted 
a  suit,  claiming  distribution  of  the  specific  negroes  involved  in 
litigation  in  this  cause,  and  the  court  being  of  opinion,  from 
the  foregoing  facts,  that  the  allotment  and  setting  apart  as 
aforesaid,  by  said  Joseph  L.  Williams  to  complainant,  of  said 
negroes,  was  without  authority,  and  did  not  therefore  vest  in 
the  testator  of  respondent  by  virtue  of  his  marital  right,  any 
right  or  title  in  said  negroes,  and  that  no  title  therefor  devolved 
upon  said  defendant  or  his  executor,  but  whatever  right  or  title 
said  complainant  at  any  time  during  said  marriage  had  and 
possessed  in  said  negroes  survived  to  her: 

The  court  is  therefore  pleased  to  order,  adjudge  and  decree, 
that  the  defendant  be  and  he  is  hereby  perpetually  enjoined 
from  selling  said  negroes  or  otherwise  disposing  of  them,  or  in 
any  manner  interferring  with  them,  and  that  he  surrender  the 
possession  of  them  to  be  administered  and  distributed  according 
to  law  amongst  the  distributees  of  said  Malinda  Williams,  de- 
ceased. And  it  is  also  ordered,  that,  the  defendant  pay  the 
costs  of  this  cause  out  of  the  effects  of  the  said  testator  in  his. 
bands. 

From  which  decree  the  respondent  prays  an  appeal  to  the 
next  Supreme  Court  of  Tennessee  at  Knoxville. 

Ly(m  and  Sneed,  for  Mrs.  Kennedy. 

Boyd  and  WdckcTj  for  J.  M.  Kennedy's  Executor. 
Rbese,  J.  delivered  the  opinion  of  the  court. 

The  complainant  is  the  widow  and  relict  of  the  respondent's 
testator,  and  one  of  the  distributees  of  the  estate  of  the  late 
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Malinda  Williams.  The  complainant  after  the  death  of  her 
mother,  Mrs.  Williams,  and  during  her  minority,  intermarried 
with  John  M.  Kennedy,  who,  after  no  long  time,  departed  this 
life,  leaving  the  complainant,  his  widow,  stiU  a  minor.  During 
the  marriage,  Joseph  L.  Williams,  the  administrator  of  Malinda 
Williams,  by  his  own  act,  without  the  co-operation  of  the  other 
distributees,  one  of  whom,  like  the  complainant,  was  a  minor, 
having  no  guardian,  so  far  as  appears,  and  without  any  final 
settlement  or  adjustment  of  his  administration,  and  without  any 
order  or  decree  of  a  court,  and  without  any  writing,  allotted 
the  slaves,  in  the  bill  mentioned,  to  Kennedy  and  wife,  and  put 
them  in  their  possession  as  a  portion  of  the  distributive  share 
of  the  wife.  The  respondent,  as  executor  of  the  husband, 
whose  estate  is  largely  involved  in  debt,  being  about  to  sell 
the  slaves  in  question  for  the  payment  of  those  debts,  the  com* 
plainant  files  this  her  bill  of  injunction  to  restrain  such  sale, 
upon  the  ground  that  the  administrator  of  Malinda  Williams 
had  no  legal  right  to  divest  the  title  of  the  other  distributees  to 
the  slaves  in  question,  by  his  verbal  allotment,  and  that  the 
same,  therefore,  did  not  vest  in  the  husband  so  as  to  be  subject- 
ed to  the  satisfaction  of  his  debts. 

The  general  question  raised  by  the  record  is,  can  an  admin- 
istrator legally  transfer  to  one  of  several  distributees,  without 
the  concurrence  and  co-operation  of  such  other  distributees,  a 
portion  of  the  slaves  belonging  to  all  of  the  distributees.  The 
power  of  the  administrator  over  the  estate  of  the  intestate  is  de- 
rived from  the  statute  of  distributions:  he  can,  by  that,  take  the 
assets  into  possession,  convert  chattels  into  money,  collect  and 
pay  debts,  and  then  distribute  the  surplus  among  the  next  of 
kin.  Of  what  does  this  surplus  consist?  Of  money  almost 
ex  vi  terminu  Slaves  out  of  the  question,  and  the  restrictions 
applicable  to  them  in  the  act  of  1827,  let  us  take  the  case  of  a 
merchant  dying  intestate,  and  leaving  money  enough  on  hand 
to  pay  all  his  debts,  can  the  administrator  distribute  the  chat- 
tel property  as  the  surplus  of  the  estate,  giving  all  the  brandies 
to  one  child,  all  the  cloths  to  another,  and  all  the  hardware  to 
a  third,  reserving  for  himself,  as  one  of  the  next  of  kin,  some- 
thing else,  or  give  some  of  each  to  all,  yard  for  yard  and  pound 
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for  pound?  The  very  idea  is  absurd.  The  statute  comes  and 
takes  away  from  the  administrator  all  power  to  sell  slaves. 
What  does  it  leave  him?  Power  to  distribute  them?  To  give 
to  one  ten  infant  slaves,  to  another  five  adults,  to  a  third  ten 
old  men,  to  the  fourth  ten  old  women?  or  to  each  of  the  four, 
eight  slaves,  and  the  three  others  to  be  ballotted  for?  Surely 
not.  If  he  is  not  trusted  to  sell  for  the  purpose  of  paying  debts 
or  distribution,  or  even  when  manifestly  for  the  interest  of  the 
distributees,  without  a  judgment  or  decrce  of  court  according 
to  the  provisions  of  the  act  of  1827,  is  he  to  be  held>  by  any 
implication  of  law,  as  authorized  to  allot,  according  to  his  arbi- 
trary discretion,  the  several  slaves  to  the  several  distributees, 
and  make  the  important  relation  of  master  and  slave,  just  as  it 
may  suit  bis  judgment  and  caprice?  The  value  of  slaves  de- 
pends upon  physical  strength,  upon  intellectual  capacity,  upon 
mental  culture,  upon  moral  worth,  as  fidelity,  honesty,  obe- 
dience, &c.,  and  upon  handicraft  skill,  in  short  upon  a  thousand 
things;  it  is  only  in  the  wretched  market  of  the  mere  slave 
trader,  that  his  value  can  be  rated  by  pound  avoirdupois.  Does 
the  law  hold  each  administrator  officially  competent  to  do  jus- 
tice in  the  distribution  of  such  chattels?  Not  so.  Since  the 
statute  of  1827,  at  all  events,  bis  duty  is  to  take  care  of  the 
slaves  for  their  equitable  owners,  the  distributees,  and  of  their 
beirs,  and  for  this  purpose  he  is  cbthed  with  the  mere  legal 
title;  the  distributees  are  joint  equitable  owners  of  all  the  slaves; 
in  that  character,  all  concuring  and  competent  to  act,  they  may, 
undoubtedly,  without  resort  to  a  Court  of  Chancery,  divide  the 
property  among  themselves,  with  the  assent  of  the  administra- 
tor, and  become  separately  entitled.  But  the  efficacy  of  such 
a  proceeding  arises  from  their  action  and  consent,  and  not  from 
the  act  of  the  administrator,  whose  co-operation,  indeed,  is  only 
necessary  in  such  a  case,  because  of  his  relation  to  creditors. 
In  the  absence  ofthis  concurrence  of  all,  or  of  competency  to 
concur  in  the  act  of  division,  though  the  parties  seeking  such 
division,  whether  administrator  or  distributees,  must,  as  in  all 
like  cases,  resort  to  a  Court  of  .Chancery  for  that  purpose. 
What  was  done  in  the  case  before  us,  therefore,  by  the  admin- 
istrator, was  done  without  authority  of  law;  it  did  not  legally 
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separate  the  slaves  from  the  joint  ownership  of  tlie  other  distri- 
butees; it  did  not  divest  the  title  of  such  distributees;  it  did 
not  confer  the  title  upon  the  wife,  which  had  belonged  to  the 
other  distributees;  it  was  in  legal  effect,  a  mere  deposit  of  the 
slaves  with  Kennedy,  and  his  actual  possession  was  not  a  re- 
duction to  his  legal  possession  of  so  much  of  the  wife's  distri- 
butive portion.  The  interest  which  complainant  has  in  the 
:slaves  in  question  as  one  of  the  distributees  of  Malinda  Wil- 
liams, deceased,  and  the  interest  which  she  has  in  the  general 
administration  of  said  estate  will  authorize  her  to  file  this  bill 
against  respondent,  who  has  no  right  to  sell  them,  to  restrain 
such  sale. 
Let  the  decree  below  be  affirmed. 


McGuiRE  vs.  The  State. 

To  convict  any  one  for  illegal  voting  under  tlie  act -of  1841,  ch.  31,  the  voter  must 
know  a  state  of  facts  at  the  time  of  his  voting,  which  in  point  of  law,  disqualify 
him  from  voting.    A  mere  ignorance  of  the  law  will  not  excuse  illegal  voting. 

McGuire  an  unnaturalized  Irishman  was  indicted  in  the  Cir- 
cuit Court  of  Greene  County,  for  having  voted  in  an  election 
contrary  to  law.  He  was  found  guilty  by  a  jury  and  sentenced 
by  Luckey,  the  presiding  judge,  to  pay  a  fine  of  fifty  cents  and 
the  costs.    He  appealed. 

Arnold,  for  the  plaintiff  in  error. 

Auomey  General^  for  tlie  State. 

Rebse,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  and  convicted  id  the  Cir- 
cuit Court  of  Greene  County,  for  illegal  voting  in  the  Presi- 
dential election  of  1844.  It  appears  from  >he  record  that  the 
plaintiff  in  error  is  by  birth  an  Irishman,  and  that  in  1840,  he 
emigrated  from  the  Kingdom  of  Ireland,  being  then  a  subject 
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of  the  Queen  of  the  Kingdom  of  Great  Britain  and  Ireland. 
In  1842  he  made  a  declaration  renouncing  his  allegiance  to  the 
sovereign  of  that  Kingdom,  and  aflSrming  his  purpose  to  be* 
come  a  citizen  of  the  United  States.  He  took  no  other  step,  and 
this  was  his  condition  in  1844  when  he  voted.  Upon  the  trial 
his  counsel  asked  the  Circuit  Court  to  charge  tiiat  if  the  defen- 
dant believed  himself  to  be  a  qualified  voter,  and  entitled  to 
vote,  although  not  entitled  by  law  to  vote,  he  conld  not  be  con- 
victed. The  Court  refused  so  to  charge,  but  told  the  jury  that 
the  defendant's  ignorance  of  the  law  would  not  excuse  him. 
And  the  question  before  us  is  whether  in  this  the  Circuit  Court 
erred.  It  is  admitted  by  the  counsel  of  the  plaintiiF  in  error, 
that  in  general  it  is  a  maxim  especially  applicable  to  criminal 
proceedings,  that  ignorance  of  the  law  constitutes  no  valid 
ground  of  justification  or  excuse.  A  little  reflection  will  teach 
any  one  that  if  this  maxim  were  not  applied  and  enforced  as  to 
the  great  body  of  criminal  offences,  no  community  could  be 
held  together  in  peace  and  security;  for  evil  doers  would  have 
an  open  door  for  their  escape.  But  it  is  contended  that  the  bal- 
lot box,  in  our  State,  is  not  guarded  by  this  salutary  and  uni- 
versal maxim:  the  Legislature  it  is  said,  having  permitted  all 
to  vote  without  being  guilty  of  a  misdemeanor,  who,  however 
disqualified  in  point  of  fact,  ignorantly  believe  themselves  in 
point  of  law  to  be  entitled.  This  is  supposed  to  result  from  a 
proper  construction  of  the  first  section  of  the  "act  to  suppress 
illegal  voting*'  (1841,  ch.  81,  in  Nicholson's  supplement  162.) 
That  section  provides  that  "any  person  who  shall  knowingly 
vote  at  any  election  not  being  at  the  time  a  qualified  voter  in 
the  county  in  which  he  so  votes  shall  be  adjudged  guilty  of  a 
misdemeanor,"  &c.  Literally  and  grammatically  the  qualifying 
ad  verb, 'knowingly'  expends  all  its  force  upon  the  verb  to 'vote.' 
But  as  we  vote  by  ballot,  and  not  by  the  shout  of  the  multitude, 
or  the  lifting  up  of  hands,  it  is  to  be  hoped,  that,  in  general  our 
voters  will  know  whether  they  vote  or  not,  so  that  the  phrase 
can  scarcely  have  been  intended  to  excuse  the  excessively  ine- 
briate who  may  hav^  been  ignorant  whether  they  have  per- 
formed the  act  of  voting  or  not.  But  if  we  go  so  far  as  to  aban- 
don the  literal  and  gramatical  construction  and  conjecture  that 
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the  word  'knowingly,'  in  the  mind  of  the  Legislature  had  some 
reference  to  the  qualifications  of  the  voter,  we  deem  it  safest 
to  suppose,  as  well  as  most  probable,  that  they  did  not  intend 
to  violate  a  fundamental  principle  of  the  criminal  law,  but  to 
provide,  that  if  the  party  voting  know  the  existence  of  a  state 
of  facts  which  disqualify  him  in  point  of  law  (and  that  law  he 
is  held  not  to  be  ignorant  of)  then  he  shall  be  guilty  .of  a  misde- 
meanor. If  the  voter  believe  himself  to  be  21  years  of  age, 
when  he  is  not,  and  vote,  he  does  not  know  the  existence  of  the 
disqualifying  fact,  and  may,  on  that  ground  be  excused.  But  if 
he  know  that  he  is  only  twenty  years  of  age,  yet  believes  he  is 
old  enough,  in  point  of  law,  to  vote,  such  ignorance  of  the  law 
will  not  excuse  him.  If  the  voter  honestly  believe  that  he  has 
resided  six  months  in  the  county  before  the  election,  and  the 
fact  turn  out  otherwise,  he  may  be  excused.  But  if  he  know 
that  he  has  been  only  four  months  in  the  county  before  the  elec- 
tion, yet  he  believes  that  to  reside  four  months  is,  in  point  of 
law  residence  enough,  he  shall  not  be  excused.  If  a  voter 
believe  that  he  was  born  in  the  United  States,  and  it  turns  out 
that  he  was  born  in  a  foreign  country,  he  may  be  excused. 
But  if  he  knows  he  is  a  foreigner,  and  has  not  taken  the  oath 
of  allegiance  to  the  United  States,  but  has  only  made  his  de- 
claration of  renunciation,  &c.^  and  thinks  the  latter,  in  point  of 
law,  sufficient  to  entitle  him  to  vote,  this  ignorance  of  the  law 
shall  not  excuse  him;  for  he  voted  knowing  a  state  of  facts  to 
exist,  which,  in  point  of  law,  disqualified  him.  This  is  as  far 
as  we  can  give  effect  to  the  word  'knowingly'  in  the  statute  in 
question,  if  indeed,  its  collocation  and  grammatical  construction 
will  permit  us  to  go  thus  far. 
The  judgment  is  affirmed. 
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The  plaintiff  delirered  a  note  to  an  anient  for  collection,  and  the  ag^nt  delivered  it  to 
an  attorney  with  whom  plaintiff  had  no  commimication.  It  is  held,  that  the  agent 
was  not  abaohred  by  showing  that  an  attorney  intervened.  It  was  his  duty  to  super* 
intend  the  collection  and  receive  the  nx»ney,  and  in  the  absence  of  any  proof  on  his 
part,  showing  exertions  to  collect  the  money  from  tke  attorney  who  received  it,  he 
will  be  held  accountable. 

This  case  was  beard  on  bill,  answer,  replication  and  proof, 
and  a  decree  rendered  by  the  presiding  Chancellor,  Williams, 
for  the  complainants.    The  defendants  appealed. 

R.  J.  McKvnney  and  Sneed  for  complainnants. 

T.  A.  R.  NeUatif  for  the  defendant 

Rbssb,  J.  delivered  the  opinion  of  the  court* 

The  complainants,  citizens  of  the  State  of  Mississippi^  sold  a 
slave  in  the  county  of  Greene,  in  this  State,  to  one  Hise  for 
foar  hundred  dollars,  who  paid  them,  of  that  sum,  twenty  dol- 
lars in  cash  down,  and  gave  them  his  note  at  six  months  for 
$380.     They  left  his  note  with  Allen  Gillespie  as  their  agent 
to  collect  it,  who  undertook  to  do  so.    He  did  collect  about 
$165,  and  placed  the  note  in  the  hands  of  his  son,  an  attorney, 
to  collect  the  same.     The  father  and  son  are  both  now  dead. 
This  bill  is  filed  against  the  representatives  of  the  former  to  re- 
ceiver the  amount  still  due  the  complainant.    There  is  no  proof 
that  the  son  paid  over  the  money  to  the  father.     The  son,  in- 
deed, in  his  life  time  stated  verbally,  and  also  in  a  writing, 
which  is  exhibited  in  the  record,  that  he  had  paid  the  money 
to  the  father.    But  we  do  not  regard  this  as  testimony.    There 
does  not  appear  to  have  been  any  communication,  whatever, 
between  the  attorney  and  the  complainants,  or  any  evidence 
that  the  latter  Kifiew  of  his  employment.     The  question  is,  un- 
der these  circumstances,  whether  the  personal  representatives 
of  Allen  Gillespie  are  liablq  to  the  claimants?    And  without 
laying  any  stress  upon  the  proof  made  by  one  witness,  that 

AUen  Gillespie  spoke  of  his  purpose  to  convert  the  proceeds  of 
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the  note  to  his  own  use,  we  are  of  opinion,  that  the  defendants 
are  liable  to  pay  the  complainants.  Gillespie  was  their  agent, 
in  that  character  he  received  a  part  of  the  money;  in  that  char- 
acter he  gave  the  note  to  his  son;  and  after  it  was  so  given,  it 
was  still  his  duty,  in  that  character,  to  superintend  the  collection 
and  receive  the  money.  It  was  the  duty  of  the  son  to  collect 
it  and  pay  it  to  him.  That  each  did  his  duty  is  rather  to  be 
presumed,  than  the  contrary.  Some  time  intervened  after  the 
collection  of  the  money  before  the  death  of  either.  If  Oillespie, 
the  agent,  had  made  efforts  to  collect  the  money,  and  had  fail- 
ed, it  would  probably  have  been  in  the  power  of  the  defendants 
so  to  have  shown  in  proof.  It  was  the  duty  of  the  agent,  and 
according  to  the  common  course  of  things,  that  the  agent  when 
he  placed  the  note  in  the  hands  of  the  attorney,  should  have 
taken  his  receipt  therefor.  This  receipt,  if  the  attorney  had 
not  paid  the  money,  would  have  come  to  the  hands  of  the  de- 
fendants, and  could  have  been  produced  by  them.  This  is  not 
done.  Upon  the  whole,  we  think,  under  all  the  circumstances 
of  the  case,  it  was  incumbent  upon  the  defendants  to  have  shown 
some  endeavors  on  the  part  of  Allen  Gillespie  to  collect  the  mo- 
ney from  the  attorney,  and  the  failure  of  such  endeavors. 

The  agent  is  not  absolved  by  merely  showing  that  an  attor- 
ney intervened  in  the  afiair.  If,  indeed,  the  attorney  would  not, 
or  did  not  pay  him,  that  might,  or  might  not,  according  to  cir- 
cumstances, discharge  him  from  liability.  But  nothing  is  prov- 
ed tending  to  show  any  thing  of  the  sort 

We  are  of  opinioB  that  the  complainants  are  entitled  to  the 
relief  prayed,  and  that,  therefore,  the  decree  of  the  Cbancelk>r 
must  be  reversed. 
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AVKINSON  AND  CoBB  Cf.  RhBA. 

1.  A  petition  for  a  supersedeas  against  an  execution  on  a  delivery  bond,  should  state 
that  the  aUiTe  was  delivered,  or  it  will  be  dismissed  on  motion. 

2.  A  petitioner  for  a  aopefwdaai  against  an  axaeiition  on  a  dathrery  bond,  having  staitd 
that  the  slave  levied  on  was  his  own,  cannot  be  permitted  to  assert  that  the  alava 
was  the  slave  of  the  principal,  and  not  his  own. 

3.  The  act  of  Assembly,  requiring  the  sheriff  to  exhaust  the  property  of  the  principal 
befiBra  he  seiaes  the  properqr  of  the  surety,  u  diractoty  only.  If  under  suoh  oif^ 
camstances  the  sheriff  sells,  the  sale  is  valid,  and  the  sheriff  is  liable  in  damages  to 
the  security. 

4.  When  a  sheriff  is  no  party,  he  may  amend  his  return  at  any  time,  so  as  to  state  the 
truth  of  the  case. 

Cocke  and  Ptckf  for  Atkinson  and  Cobb. 

iL  J.  McKinney,  for  Rhea. 

Gbexh,  J.  delivered  the  opinion  of  the  court. 

In  ibis  case  an  execution  was  issued  against  Atkinson  for 
about  $130,  and  was  levied  on  a  negro  girl  as  his  property. 
Cobb  claimed  title  to  the  negro,  and  became  security  to  the 
sheriff  for  the  delivery,  according  to  law,  on  the  day  of  sale. 
The  negro  was  not  delivered,  and  the  execution  having  been 
returned,  with  the  forfeited  delivery  bond,  an  execution  was 
issued  against  Atkinson  and  Cobb  for  the  amount.  Cobb, 
thereupon  filed  his  petition  for  a  supersedeas,  which  was  grant- 
ed him*  The  petition  alledged  the  existence  of  the  execution 
against  Atkinson,  the  levy  on  the  negro  girl,  the  executbn  of 
tbe  delivery  bond  by  himself  as  the  security  for  Atkinson;  and 
states,  that  an  execution  had  been  improperly  issued  against 
himself  and  Atkinson,  without  any  judgment  against  him,  and 
had  been  levied  on  a  negro  boy  belonging  to  him.  The  peti- 
tion states,  that  the  negro  girl  was  in  the  power  of  the  sheriff 
on  the  day  of  sale,  but  he  states  that  if  he  had  delivered  her  to 
the  sheriff,  he  would  have  done  an  illegal  act,  as  she  was  not 
tbe  property  of  Atkinson. 

The  plaintiff  in  the  execution,  moved,  at  the  first  term,  to 
dismiss  the  petition,  which  was  done  by  the  courl;  from  which 
judgment  this  appeal  is  prosecuted. 
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It  is  now  insisted  by  Cobb*s  counsel,  that  the  execution 
against  him  should  have  been  c|uashed  on  his  motion,  because 
the  return  upon  it  was  insufficient  to  justify  the  levy  on  his 
negro  boy.  The  motion  first  in  order  was,  that  made  by  Rhea, 
to  dismiss  Cobb's  petition  and  supersedeas.  The  petition  was 
clearly  defective  on  the  face  of  it,  as  it  does  not  assert  that  the 
negro  girl  was  delivered  to  the  sheriff'  on  the  day  of  sale.  It 
states  that  she  was  in  the  power  of  the  sherifF,  but  it  also  states 
that  if  he  had  delivered  her,  he  would  have  done  an  illegal 
act,  thereby  rendering  it  manifest  that  she  was  not  delivered. 
As  the  bond  was  forfeited,  the  law.  authorised  an  execution  to 
be  issued  against  the  original  execution  debtor,  and  the  surety 
in  the  delivery  bond.  The  petition,  therefore,  contains  no 
statement  which  authorised  the  supersedeas,  and  was  pro- 
perly dismissed. 

The  defendant,  Cobb,  insists,  that  as  he  is  only  surety  in  the 
case,  it  was  the  duty  of  the  sheriff  to  levy  the  ji.  fa.  against 
himself  and  Atkinson,  upon  the  negro  girl  as  Atkinson's  pro- 
perty, and  not  on  his  negro  boy,  because  the  law  requires  that 
the  property  of  the  principal  shall  be  first  exhausted,  and  not 
having  done  so,  the  execution  should  be  quashed.  In  the  first 
place,  Cobb  has  no  right  to  assert  here,  that  the  girl  is  the  pro- 
perty of  Atkinson.  Throughout  his  petition,  he  maintains  that 
she  is  his  own  property,  and  that  she  was  improperly  levied  on 
as  the  property  of  Atkinson.  And  if  she  belongs  to  him  and 
not  to  Atkinson,  there  is  no  reason  why  she  should  be  levied  on 
instead  of  the  boy.  It  is  no  argument  to  insist,  that  as  the 
sheriff  had  once  regarded  the  girl  as  Atkinson's  property,  and 
bad  levied  on  her  as  such,  be  must  continue  so  to  regard  her. 
It  may  be  that  he  believed  her  to  be  the  property  of  Atkinson, 
when  he  levied  his  execution;  but  the  subsequent  claim  set  up 
by  Cobb,  may  have  satisfied  him  that  she  belongs  to  him.  But, 
be  that  as  it  may,  Cobb  has  no  right  to  require  that  this  girl 
shall  be  levied  on  as  the  property  of  Atkinson,  in  the  face  of 
his  own  recorded  assertion,  that  she  l>elong6,  not  to  Atkinson, 
but  to  himself. 

But  the  act  of  the  Assembly  that  requires  the  sheriff  to  ex- 
haust the  property  of  the  principal  in  the  execution,  before  the 
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property  of  the  security  shall  be  taken,  is  only  directory  to  the 
officer.  If  be  disregards  this  direction,  and  thereby  the  surety 
is  injured,  the  officer  is  liable  in  damages  to  the  party  aggrieved, 
but  the  execution  and  sale  of  the  property  of  the  surety  will 
be  good  and  valid,  notwithstanding  the  principal  has  property 
that  might  have  been  seized.  It  is  insisted  the  application  to 
amend  the  sheriff's  return,  (having  been  made  after  the  motion 
to  quash,)  came  too  late,  and  that  the  amendment  was  impro- 
perly allowed. 

In  cases  when  the  sheriff  is  no  party,  he  may  be  allowed  to 
amend  his  return  at  any  time,  so  as  to  state  the  truth  of  the 
case.  No  injury  can  accrue  by  permitting  a  return  to  be 
amended  under  such  circumstances.  The  officer  is  under  no 
temptation  to  make  a  false  return,  as  would  be  the  case  if  a 
proceeding  had  been  commenced  against  himself. 

Tbe  court  did  not  err  in  allowing  the  amendment  to  be  made, 
and  refusing  to  quash  the  execution. 

Affirm  the  judgment. 


MuRLocK  w*  Brown  et  aU. 

The  loss  of  a  bond  does  not  oust  courts  of  common  law  of  their  juriadicHon,  and  the 
act  of  1819,  ch.  37,  does  not  give  jurisdiction,  but  regulates  the  remedy.  A  defec- 
tive affidavit  under  this  act  is  therefore  amendable. 

This  case  was  tried  by  Judge  Luckey,  and  a  jury  of  Greene 
county,  and  a  verdict  and  judgment  rendered  for  the  defend- 
ant, from  which  tbe  plaintiff  appealed. 

Arnold^  for  plaintiff. 

R.  J.  McKinneyt  for  defendant. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant  upon  a  lost  bond;  the  declara- 
tion avers  the  loss,  and  the  affidavit  accompanying  it  is  defec- 
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tlvG  in  not  staling  that  the  bond  had  not  been  sold,  bartered, 
transferred  9  assigned  or  conveyed  to  any  person  or  persops 
whatsoever,  as  is  required  by  the  act  of  1819»  chap.  27,  sec.  1. 
The  defendants  pleaded  a  special  plea  of  non  est/actumf  upon 
which  there  was  issue.  Upon  the  trial  of  this  issue,  the  de- 
fendants discovered  a  defect  in  the  affidavit,  and  too  k  ex- 
ceptions thereto;  the  plaintiff  moved  for  leave  to  amend  the  de- 
fect, which  the  court  refused  to  permit,  and  instructed  the  jury 
to  return  a  verdict  for  the  defendants,  upon  which  an  appeal  in 
the  nature  of  a  writ  of  error  is  prosecuted  to  this  court. 

It  is  argued  in  behalf  of  the  defendants  in  error,  that  a  court 
of  law  has  no  jurisdiction  of  an  action  upon  a  lost  bond  but 
under  the  act  of  1819>  chap.  27,  and  that  the  defect  in  the  affi- 
davit (which  is  required  by  that  statute  to  accompany  the  de^ 
claration)  ousts  the  jurisdiction  in  this  particular  case. 

The  lost  of  the  bond  did  not  take  away  the  jurisdiction  of 
courts  of  law  thereon,  but  only  impaired  the  remedy,  which  in 
consequence  thereof,  was  assumed  by  the  Court  of  Chancery. 
Mr.  Story  in  his  Treatise  upon  Equity  Jurisprudences.  81,  says, 
"Until  a  very  recent  period  the  doctrine  prevailed,  that  there 
could  be  no  remedy  on  a  lost  bond  in  a  court  of  common  law, 
because  there  could  be  no  profert  of  the  instrument,  without 
which  the  declaration  would  be  fatally  defective.  At  pre- 
sent, however,  the  courts  of  law  do  entertain  jurisdiction  and 
dispense  with  profert,  if  an  allegation  of  loss  by  time  and  ac- 
cident is  stated  in  the  declaration.  See  the  case  of  Read  vs. 
Brochnant  3rd  T.  R.  151,  and  Petty  vs.  Nesbitt,  Srd  T.  R. 
163.  In  the  case  of  the  executors  of  Cherry  vs.  Jtfaner,  de- 
cided by  the  Supreme  Court  of  this  State,  in  1813,  and  report- 
ed in  Cook's  Reports,  at  page  26S,  it  is  held  that  if  in  an  action 
at  law  the  declaration  states  the  bond  to  be  lost,  and  the  defend- 
ant pleads  to  the  merits,  he  cannot  afterwards  object  that  a 
court  at  law  has  no  jurisdiction. 

Now,  if  there  had  been  an  absolute  want  of  jurisdiction  in 
the  court  of  law,  this  case  could  not  have  been  correctly  de- 
cided, because  no  court  can  give  jurisdiction  where  it  does  not 
exist. 

The  act  of  1819,  chap.  27,  does  not  purport  to  confer  any 
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new  jarisdictioQ  upon  the  courts  of  law,  but  only  prescribes 
the  manner  of  suing  upon  lost  instruments,  or  regulates  the 
practice  thereon. 

The  aflSdavit,  if  defective,  is  amendable,  and  upon  objection 
taken  to  it,  if  in  time,  the  court  should  permit  an  amendment 
and  not  force  the  plaintiff  to  a  non-suit,  nor  direct  a  verdict 
against  him. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed,  and 
the  case  remanded  for  a  new  trial. 


State  v9.  Bbownlo^  and  Cumminos. 

1.  An  indictment  for  a  libel  miut  profeti  on  its  face  to  let  forth  an  aec  orate  copy  of 
the  aOedged  libel  in  words  and  figures.  If  it  does  not  it  will  be  held  insoiBdeat  on 
demuirar  or  in  arrest  of  judgment.  The  indictment  will  not  be  valid  if  it  profess  to 
•et  forth  the  libel  aooordiag  to  its  substance  or  effect. 

2.  An  indictment  charges  that  the  libel  "contained  amongst  other  things  in  substance 
the  followiBg  fiilse,  maHeious  and  libelous  matters  and  things  according  to  the  tenor 
and  eSect  following  tibat  is  to  say."  It  is  held  that  this  averment  professes  to  set 
fiatth  the  substance  and  not  the  words  of  the  libel  and  therefore  not  valid. 

3.  Bach  specification  of  libelous  matter  must  alledge  the  words  published  to  have  been 
of  and  ooBoeming  the  prosecutor. 

4.  Praeeoutiotts  for  libels  have  always  been  regarded  with  jealdusy  and  the  groatest 
strictness  has  been  required  in  the  pleadings. 

Cummings  and  Brownlow  were  indicted  in  the  Circuit  Court 
of  Jefierson  County ,  for  a  libel  on  Lewis  Reneau. 

The  indictment  was  declared  invalid  on  demurer,  and 
judgment  was  given  for  the  defendants.     The  State  appealed. 

Attorney  General,  for  the  State. 

MeKenmey  and  T.  Ndeon^  for  defendants. 
TuKLETy  J.  deliveredtheopinionof  the  court. 

This  is  a  prosecution  on  the  part  of  the  State  against  defen- 
dants Wm.  6.  Brownlow  and  James  Cummings,  commenced 
in  the  Circuit  Court  of  Jefferson,  for  a  libel  on  Lewis  Reneau 
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the  prosecutor:  there  is  a  demurrer  on  the  part  of  the  defendants 
to  the  bill  of  indictment,  which  was  sustained  by  the  Circuit 
Judge  and  thereupon  the  State  appeals  to  this  court. 

The  indictment  is  voluminous,  containing  but  one  count,  in 
which  are  several  different  specifications  of  libelous  matter,  as 
contained  in  an  article  published  in  the  Jonesborough  Whig,  of 
which  the  defendant,  Wm.  G.  Brownlow  is  editor  and  proprie- 
tor, and  which  article  was  written  by  the  defendant,  James 
Cummings.  To  the  bill  of  indictment  several  e;cceptions  are 
taken  upon  the  demurrer  in  this  court,  but  two  of  which  we  con- 
sider it  necessary  to  investigate,  as  they  are  the  most  material, 
and  settle  the  question  as  to  the  validity  of  the  indictment* 

1st  It  is  contended  that  the  several  specifications  of  libelous 
matter  in  the  bill  of  indictment  are  not  set  forth  in  legal  form, 
that  is  to  say,  that  the  specifications  of  the  libel  are  set  forth  ac- 
cording to  its  substance,  and  not  according  to  its  tenor  or  in 
hac  verba. 

It  is  well  settled  that  the  specification  of  a  libel  must  be  ac- 
cording to  the  tenor  of  the  libel,  and  not  according  to  its  sub- 
stance or  eiFect.  In  Archbold*s  Criminal  Plead.  17,  it  is  said, 
''In  an  indictment  for  a  libel  the  libelous  matter  must  be  set 
forth  verbatim.  6th  T.  Rep.  162  to  the  same  efiect:  see  1st 
Chitty's  Crim.  Law  192, 193, 242, 243.  In  the  case  of  Wright 
vs  Clements  6th  Com.  Law,  Rep.  358,  the  declaration  stat- 
ed that  the  defendant  published  a  libel  containing  false  and 
scandalous  matter  concerning  the  plaintiff  in  substance  as  fol- 
lows, and  then  set  out  the  libel  with  inuendoes,  and  it  was  held 
by  the  court  of  King's  Bench  to  be  bad  in  arrest  of  judgment, 
because  to  use  the  words  of  Chief  Justice  Abbott,  ''in  ac- 
tions for  libel  the  law  requires  the  very  words  of  the  libel  to  be 
set  out  in  the  declaration,  in  order  that  the  court  may  judge 
whether  they  constitute  a  ground  of  action.*'  More  authorities 
might  be  cited  to  this  point  were  it  necessary^  but  it  is  incon- 
trovertable. 

When  it  is  necessary  to  set  forth  an  instrument  of  writing  it 
may  be  prefaced  by  the  words  "to  the  tenor  following"  or  **in 
these  words"  or  "as  follows"  or  "in  the  words  and  figures  fol- 
lowing" for  though  the  setting  forth  the  instrument  by  the  ten- 
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or  which  imports  an  accurate  copy  has  been  coD8idered  to  be 
most  technical,  yet  it  has  been  holden  that'^as  followa'*  ib  equiv- 
alent thereto,  and  that  if  under  such  an  allegation  the  prosecu- 
tor fail  in  proving  the  instrument  verbatim  as  laid,  the  variaitce 
will  be  fatal,  and  unless  the  indictment  by  these  or  similar  ex- 
pressions, profess  to  set  out  a  cc^y  of  the  instrument  in  words 
and  figures  it  will  be  invalid;  1st  Cbitty,  Crim.  Law,  192. 

How  does  the  Ubelous  matter  in  this  bill  of  indictment  pur- 
port to  be  set  forth?  As  follows:  ''In  a  certain  part  of  which 
said  libel  is  contained  among  other  things  in  substance  the  fol- 
lowing false,  scandalous,  malicious,  libelous»  defamatory  mat- 
ters, and  things  according  to  the  tenor  and  e&ct  following,  that 
is  to  say." 

Now  does  this  allegation  purport  to  set  forth  the  libel  accord- 
ing to  its  tenor,  or  according  to  its  substance  and  effect?  We 
are  constrained  to  say  that  it  is  according  to  its  substance  and  ef- 
fect, and  not  its  tenor*  '^In  a  certain  part  of  which  said  libel  is 
contained  among  other  things  in  substance  to  the  tenor  and  ef- 
fect following;"  that  is,  the  substance  of  the  libel  is  to  the  tenor 
and  eflfect  following,  is  in  the  words  and  figures  following:  then 
it  is  the  tenor  and  effect  of  the  substance  of  the  libel,  and  not 
the  libel  that  is  purported  to  be  set  forth.  This  according  to 
the  authorities  above  quoted  is  defective.  The  case  of  Domi- 
nus  Rex  vs.  Bear,  2d  Salk,  417,  referred  to  by  the  Attorney 
Greneral,  is  not  in  conflict  with  this  view  of  the  case;  it  merely 
determines  that  when  the  words  tenor  and  effect,  or  both  are 
used,  the  bill  of  indictment  is  good,  because  the  word  tenor 
aids  the  word  effect^  which  of  itself  would  be  bad;  indeed  the 
case  is  an  authority  in  favor  of  the  position  assumed  in  the  one 
under  consideration. 

2d.  It  is  contended  that  the  bill  of  indictment  is  defective, 
because  in  all  the  different  specifications  of  the  libel  as  set  forth 
after  the  first,  there  is  no  averment  that  the  words  were  pub- 
lished of  and  concerning  Lewis  Reneau  the  prosecutor,  and  of 
whom  the  first  specification  charges  the  words  to  have  been  pub- 
lished. 

Weareofopinionthatthe  bill  of  indictment  is  also  defective 

for  this  cause.    In  Archbolds'  Criminal  Law,  360,  it  is  said: — 
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If  parts  of  the  publication  be  selected,  they  must  be  set  forth 
thus:  "in  a  certain  part  of  which  there  were  and  are  contained 
certain  false,  wicked,  malicious,  scandalous,  seditious  and  li- 
belous matters  of  and  concerning,  &c.,  according  to  the  tenor  and 
effect  following."  "And  in  a  certain  other  part"  &c.,  1st  Camp. 
350.  Authorities  might  also  be  multiplied  upon  this  if  it  were 
necessary  but  it  is  too  well  settled  to  need  it,  and  for  a  very 
good  reason;  for  though  one  portion  of  the  libel  may  be  of  and 
concerning  the  prosecutor,  non  constatf  that  every  specification 
in  it  is;  therefore  the  necessity  that  every  new  specification 
should  alledge  the  words  published  to  have  been  of  and  con- 
cerning the  prosecutor. 

It  is  urged  by  the  Attorney  General  that  the  offence  of  pub- 
lishing a  libel  is  a  misdemeanor,  and  therefore  the  proceedings 
are  not  to  be  so  strictly  scrutinised  as  in  cases  of  crimes* 

The  publication  of  a  libel  it  is  true  is  a  misdemeanor,  but  pro- 
secutions for  these  offences  have  always  both  in  England  and 
the  United  States  been  watched  with  great  jealousy  as  in  their 
nature  tending  to  muzzle  the  press  and  repress  free  investiga- 
gation  of  public  matters  and  men,  therefore  the  greatest  strict- 
ness has  always  been  required  in  the  pleadings  thereon,  and  we 
do  not  feel  ourselves  warranted  in  departing  therefrom. 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 


Cbookbtt  etai.  v$.  Bbaty. 

1.  It  doM  not  follow  that,  because  a^uae  is  sabmitted  to  arbitration  without  a  rale  of 
court,  the  cause  is  thereby  discontinued;  for  it  may  be  that  it  was  stipulated  in  the 
terms  of  the  submission,  that  the  award  should  be  made  the  judgment  of  the  court. 

8.  When  the  facts  constituting  the  ground  for  a  diseontinaance  appear  of  record,  the 
court  on  motion,  may  pronounce  judgment  on  the  facts,  bat  when  the  facts  exist  m 
jMits,  they  should  be  pleaded,  so  that  the  adverse  party  may  haye  the  pririiege  of 
being  heard. 

Crockett  and  Woodson  brought  this  action  of  assumpsit  in 
the  Circuit  Court  of  Claiborne  county,  against  Beaty.  Plea 
non-assumpsit  and  issue.    At  the  January  term,  1844,  the 
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cause  was  discontinued  by  the  judgment  of  the  court,  and  the 
plaintiffs  appealed. 

IL  J,  McEinneift  for  plaintiffs. 

Sneed,  lor  defendant. 

GbbeNi  J.  delivered  the  opinion  of  the  court. 

After  this  cause  was  at  issue,  the  court,  on  motion  of  the  de- 
fendant pronounced  a  judgment  of  discontinuance. 

There  is  no  bill  of  exceptions  in  the  record,  and  we  can  only 
look  to  the  judgment  of  the  court  for  information  as  to  the 
ground  of  the  proceeding.  The  judgment  states  that  it  appear- 
ed to  the  satisfaction  of  thecou/t  from  the  affidavit  of  the  de- 
fendant Beaty,  and  award,  that  the  parties  had  submitted  the 
cause  to  arbitrators  without  an  order  of  court,  who  had  made 
an  award,  therefore,  it  was  ordered  that  the  cause  be  discon- 
tinued. From  this  judgment  the  plaintiffs  appeal  in  error  to 
this  court. 

1st.  It  does  not  sufficiently  appear  from  the  recitation  of  the 
judgment,  that  the  submission  was  of  a  character  that  would 
operate  a  discontinuance.  It  does  not  follow,  that  because 
there  was  a  submission  to  arbitrators  without  a  rule  of  court, 
that  the  cause  was  discontinued  in  court.  This  court  held  at 
the  last  term,  in  the  case  of  Mitchell^  next  friend,  ^c.j  vs.  Nolly 
6  Hump.  R.,  that  although  a  submission  may  be  made  by  bond 
^thout  a  rule  of  court,  if  it  be  stipulated  in  the  terms  of  the 
submission,  that  the  jurisdiction  of  the  court  is  to  continue,  and 
the  award  is  to  be  made  the  judgment  of  the  court,  such  sub- 
mission will  not  work  a  discontinuance*  And  such  may  have 
been  the  character  of  the  submission  in  the  present  instance, 
from  aught  that  appears  in  this  record. 

2d.  But  we  hold,  that  the  submission  to  arbitrators  should 
have  been  pleaded,  puis  darein  continuance*  The  fact  of  the 
submission,  and  the  terms  of  the  submission  must  be  shown  by 
proof.  The  affidavit  of  a  party  to  the  suit,  could  be  no  evi- 
dence in  the  cause  of  any  fact  upon  which  the  right  of  the  plain- 
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tiffs  to  recover  depended;  nor  would  it  have  been  proper  to 
have  proved  these  facts  by  ex  paitf  affidavits  of  disinterested 
persons.  There  shoald  have  been  an  issue  regularly  made  up 
by  proper  pleading,  upon  which  a  jury  should  find  the  facts. 

When  the  facts  constituting  the  grounds  for  a  discontinuance 
appear  of  record,  the  court,  on  motion,  may  pronounce  the 
judgment  on  those  facts;  but  when  the  facts  exist  in  pais^  they 
should  be  pleaded,  so  that  the  adverse  party  may  have  the 
privilege  of  being  heard. 

Let  the  judgment  be  reversed. 


Kincaid  vs.  McLain  et  ais. 

A  bond  acknowledged  the  receipt  of  money  by  two  persons  from  a  guardian,  thcgr 
taking  charge  of  the  children  as  guardians,  and  binding  themselves  to  settle  with  tlie 
minors  when  they  became  of  age:  Held,  that  it  established  the  fact  that  each  party 
was  equally  bound  as  between  themselves,  for  the  repayment  of  the  money,  unless 
Uiere  is  proof  that  one  was  a  surety. 

This  case  was  heard  on  bill,  answer,  replication  and  proof, 
in  the  Chancery  Court  at  Rodgersville,  by  Chancellor  Ridley, 
and  decree  rendered  for  the  complainant.  Defendant  appealed. 

Sneed  atid  Rodgers^  for  complainant.  ' 

R.  J.  McKinjiey,  for  defendant. 

Orebn,  J.  delivered  the  opinion  of  the  couit. 

The  complainant,  and  defendant,  executed  to  Samuel  Cow- 
an, the  following  obligation,  viz: 
'  <*Know  all  men  by  these  presents,  that  we,  William  Kincaid 
and  Thomas  McLain,  both  of  the  County  of  Claiborne  and 
State  of  Tennessee,  do  bind  ourselves  to  Samuel  Cowan,  of 
the  County  of  Campbell  and  State  aforesaid,  to  settle  with  four 
of  the  heirs  of  John  Kincaid,  deceased,  viz:  James,  Anna,  Al- 
fred and  Sarah,  as  they  become  of  age,  all  the  amount  that  wc 
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have  not  heretofore  paid  to  the  said  Clowant  or  his  heirs,  iDas* 
much  as  we  have  the  money  in  oot  hands  at  this  time;  and 
Cowan  hath  given  ns  the  control  of  said  children,  as  guardians, 
until  they  become  of  age,  to  the  advantage  of  the  said  children, 
to  the  satisfaction  of  the  said  Cowan,  the  lawful  guardian  of 
said  children.  Given  under  our  hands  this  20th  day  of  Feb- 
ruary, 1826.  WILLIAM  KINCAID  [seal] 

THOMAS  McLAIN       [seal.]" 

The  complainant,  Kincaid,  files  this  bill  against  McLain  and 
Cowan,  to  settle  the  amount  due  Cowan,  as  guardian,  ,and  to 
compel  McLain  to  satisfy  one  half  the  amount.  The  bill  aU 
ledges  that  the  funds  belonging  to  the  wards  of  Cowan,  were 
borrowed  by  the  complainant  and  defendant,  and  used  by  each 
in  equal  proportion,  for  his  own  benefit,  and  that  the  defend- 
ant was  to  pay  the  one  half  theieof. 

•  The  answer  denies  this  statement  of  the  bill,  and  insists  that 
the  money  was  borrowed  for  the  use  of  the  complainant  alone, 
and  that  the  defendant  was  only  his  surety  in  the  obligation. 

This  transaction  occurred  many  years  ago,  and  the  proof  of 
the  witnesses  in  relation  to  it,  is  very  vague  and  inconclusive. 
Bat,  the  obligation  to  Cowan,  for  the  payment  of  this  money 
is  a  joint  one,  and  prima  facie,  the  consideration  went  into  the 
hands  of  each.  And  in  addition  to  this,  the  expressions  used 
in  the  obligation,  indicate  strongly  that  each  party  had  a  portion 
of  the  money  in  his  hands.  Its  language  is,  ''inasmuch  as  we 
have  the  money  in  our  hands  at  this  time,  and  Cowan  hath 
given  us  control  of  said  children^  as  guardians,  until  they  be- 
come of  age."  Here  is  an  express  statement,  that  both  had 
the  money,  and  both  were  to  act  as  guardians  of  the  children. 
From  the  face  of  the  instrument,  it  may  be  safely  concluded 
that  each  party  was  to  be  equally  bound,  as  between  them- 
selves, for  the  re-payment  of  this  money,  unless  the  defendant 
could  remove  this  presumption,  by  satisfactory  proof,  that  he 
was  only  surety.  But  this  id  not  done  by  the  proof  in  the  re* 
cord.  On  the  contrary,  it  may  be  safely  assumed,  that  the 
facts  proved,  rather  fortify  than  weaken  this  conclusion.  It  is 
unnecessary  to  refer  to  the  evidence  minutely. 

Wc  are  satisfied  that  ihc  defendant  was  not  merely  the  sure- 
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ty  for  the  complainaDt,  but  that  be  received  a  portion  of  tbe 
effects  of  this  estate  into  his  hands,  and  should,  as  between 
these  parties,  contribute  equally  to  discharge  this  obligation. 
Affirm  the  decree. 


Bank  of  Tennessee  v$.  Cowan  et  aU* 

1.  Where  it  appears  that  the  plaintiff  went  to  trial  under  the  belief  that  the  depoiition 
of  one  of  his  witnesses  had  been  legally  taken,  hot  which  was  rejected,  hecause  the 
lawyer  who  attended  on  behalf  of  the  defendant,  had  no  authority  from  the  defend- 
ant; It  is  held,  that  the  Circuit  Judge  should  have  granted  a  new  trial,  in  order  that 
the  deposition  might  hare  been  legally  taken. 

2.  Where  a  notary's  book  contained  an  entiy  of  protest  for  non-payment  and  of  notice 
given,  and  he  stated  that  he  was  in  the  habit  of  making  such  entries  at  the  happen- 
ing of  the  event,  his  belief,  based  upon  such  entry,  is  good  evidence.  It  was  not 
necessary  that  he  should  swear  that  he  had  a  recollection  of  the  protest  and  notice. 

The  Bank  of  the  State  of  Tennessee  brought  this  action  of 
debt  in  the  Circuit  Court  of  Sevier  county  against  Cowan, 
Alullendore  and  Henderson,  and  on  pleas  of  nil  debet  and  non 
est/actttmj  a  verdict  and  judgment  were  tendered  at  the  April 
term,  1845,  in  favor  of  the  defendants.  The  presiding  Judge, 
R.  M.  Anderson,  refused  a  new  trial  to  the  plaintiff.  Plaintiff 
appealed* 

Sneed  and  Rogers,  for  the  plaintiffs  in  error. 

Swan  and  Maynardf  for  the  defendant  in  error. 

TuRLBT,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  brought  against  Micajah  C.  Rogers, 
the  maker  of  a  note,  and  Champion  Cowan,  Wm.  Henderson 
and  John  Mullendore,  the  endorsers;  a  nolle  prosequi  was  enter- 
ed as  to  Rogers.  Cowan  pleaded  non  est  /actum  and  nil  debet, 
and  Henderson  and  Mullendore  nil  debet.  On  the  trial  the  jury 
found  a  verdict  in  favor  of  Cowan  upon  the  plea  of  non  est  factum, 
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and  in  favor  of  Henderson  and  MuUendore  upon  their  pleas  of 
nil  ddfet.  The  Circuit  Judge  refused  a  new  trial,  and  gave 
judgnaent  for  the  defendant,  and  the  Bank  prosecuted  an  ap- 
peal to  this  court. 

On  the  trial  the  plaintiff  offered  in  evidence  the  deposition  of 
£.  Alexander,  which  was  rejected  by  the  court,  upon  the  ground 
that  the  defendants  had  not  been  legally  notified  of  the  time  and 
place  of  taking  it.  It  appeared,  that  by  agreement  between 
the  parties,  the  deposition  was  to  have  been  taken  on  a  partic- 
ular specified  day,  at  Knoxville,  provided  notice  were  given  to 
S.  R.  Rogers,  an  attorney  of  that  place,  and  he  would  attend 
for  the  defendants.  The  deposition  was  not  taken  on  that  day, 
but  a  difierentone,  and  Rogers  did  attend.  But  the  deposition 
was  rejected,  because  it  did  not  appear  that  Rogers  had  been 
employed  as  counsel  for  the  defendants,  and,  therefore,  the  de- 
position not  liaving  been  taken  on  the  day  specified  by  the 
agreement,  Rogers  had' no  power  to  attend  on  the  day  it  was 
taken  on  the  part  of  the  defendants.  This  deposition  is  very 
material  against  the  plea  of  non  est  factum  pleaded  by  the  de- 
fendant Cowan,  and  in  as  much  as  the  plaintiff  had  gone  to 
trial  under  a  reasonable  belief  that  the  deposition  had  been  le- 
gally taken  and  could  be  read,  in  which  he  was  mistaken,  the 
Circuit  Judge,  for  the  attainment  of  justice,  should  have  grant- 
ed a  new  trial  in  order  to  have  the  deposition  legally  taken. 

The  Judge  also,  on  the  trial,  excluded  the  evidence  of  the 
notary  public  who  protested  the  note  for  non-payment,  and  di- 
rected the  notices  to  the  endorsers,  because  upon  bis  examina- 
tion he  could  not  swear  that  he  had  a  recollection  of  having  done 
so,  but  believes  he  had,  because  it  was  so  entered  on  his  nota- 
rial book. 

To  require  that  a  notary  shall  particularly  recollect  every 
specific  case  where  he  protests  commercial  paper  and  directs 
Dotice  to  the  parties  entitled  thereto,  would  be  to  defeat  recov- 
eries to  a  very  great  extent  upon  such  instruments,  for  in  the 
nature  of  things  it  is  impossible  for  a  notary  to  retain  such  re- 
collection when  the  amount  of  business  done  by  him  is  exten- 
sive. It  is  sufficient  in  such  cases,  if  the  statement  be  contain- 
ed in  his  notarial  book,  and  it  was  his  habit  to  make  such  en- 
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tries  at  the  happening  of  the  event  in  such  cases:  his  belief  baaed 
upon  such  entry  is  good  evidencci  and  should  be  received. 
For  want  of  this,  the  jury  found  a  verdict  upon  the  plea  of  nil 
debet  for  the  defendants,  Henderson  and  MuUendore,  and  they 
had  judgment  thereon. 

In  all  this  there  was  error,  for  which  the  judgment  of  the 
Circuit  Court  must  be  reversed^  a.nd  the  case  remanded  for  a 
new  trial. 


Thompson  v9.  Cochran  et  ah. 

Where  the  legal  title  to  real  estate  was  vested  as  a  security  for  the  payment  of  the  pur- 
chase money,  and  the  equitable  owner  died,  his  widow  cannot  have  dower  assigned 
to  her  without  a  discharge  of  the  sum  charged  on  the  estate,  an4  if  the  money  be 
not  paid,  she  is  entitled  to  have  the  land  sold  for  its  payment,  and  to  bo  endowed  of 
one-third  of  the  surplus. 

The  following  decree  was  entered  in  this  case  in  the  Chan- 
cery Court  at  Greenville. 

<<0n  this  12th  day  of  May  1846,  this  cause  came  on  for  final 
hearing  before  the  Honorable  Thomas  L.  Williams,  Chancellor, 
upon  the  pleadings,  exhibits,  proofs  and  Master's  report,  made 
in  pursuance  of  the  order  of  the  last  term,  and  a  motion  having 
been  made  to  set  aside  said  report,  and  to  recommend  the  same 
to  the  Master,  to  report  upon  other  matters  not  embraced  in  the 
order  of  reference  of  the  last  term;  and  said  motion  being  dis- 
allowed, said  report  is  in  all  things  confirmed.  From  the 
whole  case  it  appears,  that  on  the  4th  day  of  October,  1841, 
the  defendant,  Cochran,  advanced  to  Daniel  Allen  the  sum  of 
SI  16  62^,  in  full  discharge  of  the  debt  due  to  said  Allen  from 
Thompsou,  and  secured  by  the  deed  of  trustor  mortgage  in  the 
bill  mentioned;  and,  thereupon,  by  agreement  of  the  parties 
said  mortgage  or  deed  of  trust  was  assigned  and  transferred  by 
said  Allen  to  Cochran,  in  virtue  of  which  said  Cochran  became 
vested  with  all  the  rights  and  equities  which  had  previously 
existed  in  favor  of  said  Allen.  It  further  appears,  that  on  the 
9th  day  of  February,  1842,  in  pursuance  of  the  agreement  en- 
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tered  into  between  said  James  Thompsoa  and  defendant 
Cochran,  an  absolute  deed  for  the  lands  in  the  bill  mentioned 
was  executed  to  said  Cochran  by  Enoch  Wbeelock,  from  whom 
said  Thompson  had  bought  said  land;  but  upon  the  condition, 
that  if  within  two  years  said  Thompson  should  refund  to  said 
Cochran  the  said  sum  of  $116  62^,  with  interest  thereon,  he, 
said  Thompson,  should  be  entitled  fo  have  said  land  reconvey- 
ed  to  him  by  said  Cochran,  and  a  defeasance  to  this  efiect  was 
executed  by  said  Cochran  on  the  5th  day  of  February  follow- 
ing, which  is  exhibited  with  complainant's  bill. 

"And  the  Chancellor  being  of  opinion,  that  Jas*  Thompson, 
at  the  respective  times  of  all  the  foregoing  transactions,  was 
capable  of  making  valid  and  binding  contracts;  and  that  in  vir- 
tue  of  the  several  matters  hereinbefore  set  forth,  and  establish- 
ed to  the  satisfaction  of  the  court,  said  defendant  Cochran,  was 
vested  with  all  the  rights  and  equities  of  a  mortgagee  in  respect 
to  the  lands  in  the  bill  mentioned,  and  that  he  is  entitled  out  of 
said  lands  to  have  the  amount  of  money  advanced  to  said  Allen 
as  aforesaid,  (now  amounting  with  interest,  as  appears  from  the 
Master's  report,  to  the  sum  of  $148  83^,)  made  out  of  said 
lands,  and  for  which  said  lands  are  hereby  declared  liable: 

"The  Chancellor  is  pleased  to  order,  adjudge  and  decree, 
that  unless  the  complainant  shall,  within  three  months  from  this 
date,  pay  to  the  defendant,  Cochran  said  sum  of  $148  83^, 
with  the  interest  which  shall  hereafter  accrue  on  the  same,  and 
alsothecosts  of  this  suit,  the  Clerk  a&d  Master  of  this  court  shall, 
after  having  previously  advertised  the  time  and  place  of  sale 
for  the  space  of  forty  days,  in  the  manner  prescribed  by  law 
in  cases  of  sheriffi  sales,  expose  to  public  sale  at  the  door  of 
the  court  house  in  Greenville,  on  a  credit  of  twelve  months, 
said  lands,  or  so  much  thereof,  in  the  pleadings  and  said 
deeds  mentioned,  as  shall  be  sufficient  to  pay  and  satisfy 
the  costs  of  this  cause,  and  also  the  foregoing  sum  of  $148  83^ 
with  the  interest  which  shall  accrue  on  the  same  till  the  pur- 
chase money  of  the  land  so  sold  shall  fall  due.  And  in  mak- 
ing said  sale  the  Master  shall  be  authorized  to  sell  the  said  lands 
in  lots  or  separate  parcels,  to  the  end,  that  the  foregoing  sums 

charged  thereon,  may  be  raised  by  the  sale  of  the  least  quantity 
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that  may  be  ibund  practicable;  and  he  sbaH  be  at  liberty  to 
employ  the  services  of  a  surveyor,  if  absolutely  necessary,  to 
lay  off  the  boundaries  of  said  lots  or  separate  parcels." 
The  complainant  appealed  from  this  decree. 

Arnold,  for  the  complainant. 

jR.  J.  McKinneyj  for  the  defendants. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  complainant  files  her  bill  to  have  dower  assigned  her  in 
a  tract  of  land  upon  which  her  late  husband,  James  Thomp- 
son, resided  at  the  time  of  his  death,  and  upon  which  she  still 
resides.  The  husband  of  complainant  in  his  life  time  made 
a  contract  of  purchase  of  the  land  in  question  from  one  Wheelock 
for  the  sum  of  five  hundred  and  fifty  dollars,  four  hundred  and 
upwards  of  which  he  paid  to  Wheelock,  and  the  balance  he 
agreed  to  pay  to  one  Allen,  to  whom  Wheelock  had  given  a 
mortgage  or  deed  of  trust  upon  the  land,  and  Wheelock  execut- 
ed a  covenant  to  Thompson  to  convey  the  land  when  the  bal- 
ance of  the  consideration  should  be  paid.  The  balance  w^s 
not  paid,  and  Allen  was  about  to  sell  the  land  to  satisfy  his  de- 
mand. Upon  this  state  of  the  case  Thompson  procured  Coch- 
ran to  advance  to  Allen  the  sum  of  $116  62},  and  the  debt  to 
Allen  was  paid,  and  the  deed  of  trust  or  mortgage  was  assign- 
ed to  Cochran  by  Allen;  and  further  to  secure  Cochran  for  his 
advance  of  money  to  Allen,  Thompson  caused  and  procured 
Wheelock  to  convey  by  deed  the  land  to  Cochran,  and  Coch- 
ran executed  the  defeasance  set  forth  in  the  bill.  The  legal 
title  is,  therefore,  by  virtue  of  this  deed,  to  say  nothing  of  the 
assignment  of  the  mortgage,  in  Cochran,  and  the  equitable  title 
in  the  heirs  of  Thompson,  subject  to  the  charge,  upon  the  land 
for  the  $1 16  63}  advanced  by  Cochran.  It  is  obvious,  therefore, 
that'  the  widow  of  Thompson,  the  complainant,  cannot  have 
dower  assigned  to  her  without  paying  the  money  so  secured  to 
Cochran.  But  she  is  entitled  to  dower  upon  this  being  done» 
and  if  it  be  not  done,  she  is  entitled  to  have  the  land  sold  for 
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the  payment  of  the  debt,  and  to  be  endowed  of  OQe*tbird  of 'the 
money  arising  from  such  sale  after  the  payment  of  the  debt. 

Such  it  seems  to  us  are  the  clear  rights  of  the  parties.  The 
record  has  been  encumbered  with  voluminous  and  inconclusive 
testimony  on  the  subject  of  the  alledged  insanity  oF  Thompson 
at  the  time  of  these  transactions.  There  was,  as  it  seems,  no 
fraud  on  the  part  of  Cochran.  All  that  he  did  was  for  the  ben- 
efit of  Thompson,  and  he  obtained  no  advantage^but  a  security 
for  his  money,  in  doing  which  be  violated  no  principle  of  jus* 
tice  or  equity. 

The  Chancellor  took  this  view  of  the  subject,  and  we  affirm 
his  decree. 


Campbell  vs.  Hancock. 

1.  The  suggestion  of  tlie  insolvency  of  an  estate  to  the  County  Court,  and  notice  to 
creditors  to  file  their  claims,  does  not  furnish  matter  in  bar  of  a  pending  suit.  The 
creditor  may  proceed  to  judgment,  and  if  he  does  not  file  his  claim  he  fails  to  do  so  at 
his  peril. 

2.  Where  the  damages  given  by  the  jury  exceeds  those  laid  in  the  suit,  it  is  error;  but 
the  excess  may  be  remitted. 

Swan  and  Lytm^  for  Campbell. 

Rodgersy  for  Hancock. 

Green,  J.  delivered  the  opinion  of  the  court. 

*    This  is  an  action  of  debt  against  the  plaintiff  in  error,  as  ad- 
ministrator of  James  Campbell,  deceased. 

By  leave  of  the  court,  the  defendant  below  filed  a  fourth 
plea,  alledging  that  the  estate  of  the  defendant's  intestate  was 
found  insolvent;  that  on  the  1st  of  February i  1839,  defendant 
suggested  the  insolvency  to  the  Clerk  of  the  County  Court  of 
Knox  county,  the  proper  authority;  that  by  his  order,  a  notice 
was  given  to  all  persons  having  claims  against  the  said  estate 
to  file  them  with  the  Clerk,  on  or  before  the  2nd  of  May,  1839; 
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on  that  day  the  commissiooers  duly  appointed,  distributed  the 
estate  among  those  whose  claims  had  been  filed;  and  that 
the  plaintiff's  claim  was  not  filed,  and  is  barred. 

To  this  plea  there  was  a  replication;  and  to  the  replication 
a  rejoinder;  to  the  rejoinder  the  plaintiff  demurred. 

The  question  is,  whether  this  plea  is  a  defence  to  the  action. 
And  we  think  it  is  not. 

The  act  of  1833,  ch.  36,  does  not  by  its  terms,  nor  by  impli- 
cation, arrest  the  progress  of  any  suit  that  may  be  pending 
against  the  administrator  when  the  insolvency  may  be  suggest- 
ed. By  the  the  act  of  1837-8,  amendatory  of  this  law,  a  bill 
may  be  filed  enjoining  the  further  prosecution  of  suits  against 
the  insolvent  estate.  And  this  provision  shows  that  the  legis- 
lature did  not  consider  the  mere  operation  of  the  act  of  1833, 
when  pleaded,  as  having  that  effect. 

1st.  The  bar  to  any  claim  not  filed  by  the  time  fixed  by  the 
Clerk  for  the  distribution  of  the  estate,  provided  by  the  lOtb 
section  of  the  act  of  1833,  does  not  relate  to  the  prosecution  of 
a  suit  against  the  administrator  to  judgment,  but  is  applicable 
to  the  right  of  the  party  so  neglecting,  to  share  in  the  fund  so 
distributed.  If  he  fail  to  file  his  claim,  as  required,  he  does  it 
at  his  peril,  but  he  may  get  his  judgment.  The  demurrer  was 
properly  sustained. 

2d.  But  the  summons  in  this  case  lays  the  damages  at  $2000. 

*  The  verdict  and  judgment  are  for  $2300  44  damages.     This 

is  error,  and  the  judgment  must  be  reversed,  but  the  plaintiff 

may  enter  a  remittitur  for  the  excess  of  damages,  and  take 

judgment  for  the  sum  in  the  writ. 

The  plaintiff  in  error  will  recover  costs. 
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Greer  and  Hartsell  vs.  Chester's  Heirs  and  Rep. 

Gbetter  bonrowed  money  and  tecored  bis  endonen  by  deed  of  tratt  on  real  ettate. 
He  again  borrowed  money  with  the  tame  endonen,  and  applied  it  in  part  satisfac- 
tion of  the  debt  secured  by  deed  and  died.  It  is  held,  that  the  dower  of  the  widow 
was  chargeable  with  the  unpaid  balance  in  the  deed  of  trust,  and  that  the  endorsers 
had  no  right  to  tark  to  the  deed  the  sum  for  which  they  became  subsequently  respon- 
•ible. 

This  bill  was  filed  in  the  Chancery  Court  at  Jonesborongb, 
and  came  to  a  bearing  on  bill,  answer,  replication  and  proof, 
before  Chancellor  Williams,  and  decree  rendered,  from  which 
complainant  appealed. 

T.  A.  R.  Nelson^  for  Greer  and  Hartsell* 

JR.  J.  McKinney,  for  the  heirs  and  others. 

TuAiiEr,  J.  delivered  the  opinion  of  the  court* 

On  the  19th  day  of  June,  1839,  Samuel  6.  Chester  executed 
a  deed  of  trust  on  a  house  and  lot  in  Jonesborough,  Washing- 
ton county,  East  Tennessee,  and  on  several  negro  slaves  to  se- 
cure Samuel  Greer  and  Jacob  Hartsell  from  loss  which  might 
arise  from  their  responsibility  as  bis  endorsers  on  a  note  in  the 
Branch  Bank  of  the  State  of  Tennessee,  at  Rogersville,  for  the 
sum  of  six  thousand  five  hundred  dollars*  On  the  date  of  the 
11th  of  March,  1841,  the  amount  of  this  note  was  reduced  by 
previous  payments  to  the  sum  of  three  thousand  eight  hundred 
and  fifty  dollars,  for  which  amount  Chester  then  executed  his 
note  with  the  same  endorsers,  and  having  died  before  the  same 
was  paid,  it  was  taken  up  by  them*  Subsequently  to  the  exe- 
cution of  the  deed  of  trust  of  June  the  19th,  1830,  Chester  be- 
ing pressed  by  calls  upon  his  note  of  that  date  falling  due  in 
Bank,  and  by  other  creditors,  negotiated  a  loan  with  the  Branch 
of  the  Union  Bank  of  the  State  of  Tennessee,  at  Knoxville,  for 
which  he  executed  his  note  with  the  complainants,  Greer  and 
Hartsell,  his  endorsers,  and  also  a  loan  with  the  Rail  Road 
Bank  at  Knoxville,  for  which  he  executed  his  note  with  Greer, 
Embree  and  Bayless  his  endorsers.     Chester  having  died  with  • 
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out  discharging  these  notes,  judgments  thereon  were  afterwards 
rendered  against  his  endorsers,  viz:  against  Greer  and  Hartsell 
in  favor  of  the  Union  Bank,  on  the  28th  day  of  June,  1842,  for 
the  sum  of  two  thousand  one  hundred  and  twenty-five  dollars, 
and  against  Greer,  Embree  and  Bayless  in  favor  of  the  Rail 
Road  Bank,  on  the  25th  of  October,  1842,  for  the  som  of  one 
thousand  seven  hundred  and  one  dollars  seventy-three  cents. 

It  appears  from  the  proof,  that  at  the  times  these  loans  were 
contracted  with  the  Banks  at  Knoxville,  Chester  spoke  of  the 
fact  of  his  note  falling  due  in  the  Bank  at  Rogersville,  and  of 
the  necessity  he  was  under  of  borrowing  money  out  of  the  Banks 
in  Knoxville  to  enable  him  to  meet  the  calls.  It  is  also  to  be 
inferred  that  a  portion  of  the  money  thus  borrowed,  was  ap- 
propriated to  the  partial  payment  of  the  note  at  Rogersville,  but 
what  amount  is  vague  and  uncertain*  There  is  no  proof  that 
the  liability  of  the  endorsers  of  the  notes  discounted  by  the 
Banks  at  Knoxville  was  incurred,  upon  faith  in  the  security  of 
the  deed  of  trust  previously  executed  by  Chester,  or  with  any 
agreement,  or  even  expectation,  that  the  property  therein  speci- 
fied should  be  charged  with  these  responsibilities*  Indeed  £ m- 
bree  and  Bayless,  two  of  the  endorsers  in  the  Rail  Road  Bank, 
are  not  parties  to  the  deed  of  trust. 

Chester  having  died,  his  widow  claims  dower  in  the  house 
and  lot  in  Jonesborougb,  conveyed  in  the  deed  of  trust;  con- 
tending that,  as  against  her,  the  property  conveyed  in  the  deed 
is  only  chargeable  with  the  sum  of  three  thousand  eight  hundred 
and  fifty  dollars,  the  amount  due  at  her  husband's  death,  upon 
the  note  in  Bank  at  Rogersville,  and  asking  of  the  court  that 
this  charge  be  paid  out  of  the  personal  property  in  the  deed  of 
trust,  and  that  the  house  and  lot  be  left,  so  far  as  her  interest  is 
concerned,  unincumbered  thereby.  This  is  resisted,  upon  the 
ground,  that  the  complainants  being  liable  upon  their  endorse- 
ments in  the  Banks  at  Knoxville  for  sums,  a  portion  of  which 
went  to  the  extinguishment  of  the  debt  at  Rogersville,  as  far  as  it 
was  extinguished  are  entitled  to  have  at  least  thus  much  of 
those  liabilities  tacked  to  the  deed  of  trust,  and  still  hold  all  the 
property  therein  specified,  both  real  and  personal,  liable  to  the 
full  amount  for  which  it  was  originally  pledged,  viz:  $6,500, 
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There  is  no  legal  ground,  whatever,  upon  which  any  portion 
of  the  liabilities  arising  out  of  those  endorsements  at  Knoxville 
can  be  made  a  charge  upon  this  property,  as  against  the  widow's 
right  to  dower  in  the  house  and  lot.  We  do  not  deem  it  ne- 
cessary to  enter  into  an  investigation  of  the  doctrine  of  tacking, 
with  a  view  of  ascertaining  where  it  may  be  allowed  and  where 
it  may  not.  It  is  sufficient  in  this  case,  that  when  the  widow's 
right  to  dower  accrued,  to  wit,  upon  the  death  of  her  husband, 
the  complainants  bad  no  claim  which  could,  under  any  cir- 
cumstances, be  tacked  to  the  security  in  trust,  because  there 
was  not  then  any  debt  or  advancement  on  their  part,  by  which 
Chester  could  be  charged.  There  was  a  liability  as  security, 
and  nothing  more.  It  need  not  be  argued  to  prove  that  there 
must  be  a  new  debt  or  advancement  before  there  can  be  a  pre- 
tence for  lacking.  And  we  apprehend  that  no  one  will  deny, 
that  if  Chester  had  not  died,  and  had  proposed  to  redeem  the 
mortgaged  property  before  his  endorsers  had  been  made  re- 
sponsible upon  their  endorsements  in  the  Banks  at  Knoxville, 
they  could  not  possibly  have  tacked  the  sums  for  which  they 
were  thus  responsible  to  the  deed  of  trust;  indeed  the  idea  would 
be  preposterous;  to  the  attempt,  the  answer  would  be,  you 
have  paid  nothing,  you  have  advanced  nothing,  and  there  is, 
therefore,  riothing  to  tack. 

We  are,  therefore,  of  the  opinion,  that  as  against  Mrs.  Ches- 
ter's right  to  dower,  there  is  no  charge  upon  the  properly  speci- 
fied in  the  deed  of  trust,  but  the  amount  of  debt  due  on  the  note 
in  Bank  at  Rogersville  at  the  date  of  Chester's  death;  that  af- 
ter the  payment  thereof,  if  the  house  and  lot  be  left,  she  is  en- 
titled to  dower  therein,  and  that  the  other  property  in  the  deed 
be  first  made  liable  therefor. 

Decree  accordingly. 
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Tymannits  vt.  Williams. 

Where  the  State  sells  a  privilege,  it  cannot  complain  of  the  necessary  consequences  of 

its  exercise. 

In  1837  the  Legislature  of  the  State  'of  Tennessee  ps^sed  a 
law  to  dispose  of  the  public  lands  lying  in  the  Ocoee  District. 
This  act  provided  for  the  entry  of  the  land  for  stated  terms  of 
time,  at  stated  prices,  giving  the  occupant  the  preference  for 
given  terms,  at  the  stated  prices*  The  6th  section  provides^ 
that  if  any  occupant  shall  notify  the  entry-taker,  that  he  has  in 
his  possession  any  quarter  sedlion  of  land  upon  which  is  erected 
a  mill  or  iron  works,  it  shall  be  the  duty  of  said  entry-taker  to 
appoint  two  disinterested  persons  to  value  said  quarter  section 
of  land  in  its  uncultivated  state,  or  without  regard  to  the  im- 
provements thereon,  and  said  occupant  shall  have  the  right  of 
entering  the  same  at  the  said  valuation  price  within  three 
months  from  the  opening  of  the  office. 

At  the  passage  of  this  act,  Williams  was  in  possession  of  a 
quarter  section  of  land  in  the  Ocoee  District,  on  which  he  had 
erected  a  valuable  mill  at  a  cost  of  about  $4,000.  The  dam 
caused  the  water  to  overflow  a  spring  on  the  vacant  land  lying 
above  the  mill. 

Williams  addressed  the  following  petition  to  the  entry-taker, 
to  wit: 
'•Luke  Lba,  Esq.,  Entry-Taker  of  the  Ocoee  District: 

Sir:  As  assignee  of  Gilbert  W.  Dearing,  an  occupant  in  the 
Ocoee  District,  I  have  in  possession  a  quarter  section  of  land, 
described  as  the  north-west  quarter  section  number  one,  in  the 
second  fractional  township  and  fourth  range,  west  in  said  dis- 
trict>  upon  which  there  was  erected  a  sawmill  at  the  time  of 
the  passage  of  the  *'act  to  dispose  of  the  lands  in  the  Ocoee 
District,"  which  mill  is  now  on  said  quarter  section  of  land, 
and  in  operation.  You  will  please,  in  conformity  with  the  sixth 
section  of  said  act,  ''appoint  two  disinterested  persons  to 
value  said  quarter  section  of  land  in  its  uncultivated  state,  or 
without  regard  to  the  improvements  thereon,"  so  that  the  ne- 
cessary preparation  may  be  made  to  enter  the  same  by  the 
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openiDg  of  tbe  land  office,  on  the  first  Monday  in  November 
next. 

Respectfully,  yours,  ftc. 

SAMUEL  WILLIAMS. 

Ross  Landing,  Hai»ilton  County,  Oct.  2d,  18S8." 

The  Entry-Taker  appointed  commissioners,  who  reported  as 
follows: 
'*LvKB  Lea,  Csq.,  Entry-Taker  of  the  Ocoee  District: 

Bin  We  have  proceeded  to  examine  and  value  <'in  its  un^ 
cokiTated  state,  or  without  regard  to  the  improvements  there- 
on," the  north-west  quarter  of  section  numbered  Obe  in  the  se- 
cond fractional  township,  and  fourth  range,  west  of  the  Basis 
line  in  the  Ocoee  District,  upon  which  there  was  erected  a 
saw  mill  at  tbe  time  of  the  passage  of  the  act  to  dispose  of  the 
lands  in  the  Ocoee  District,  and  which  we  do  value  as  follows, 
to  wit,  thirty-five  acres  at  three  dollars  per  acre,  and  one  hun- 
dred and  twenty-five  acres  at  twelve  and  a  half  cents  per  acre; 
making  the  value  of  the  quarter  sectionin  its  unimproved  state, 
one  hundred  and  twenty  dollars  sixty^two  and  a  half  cents. 
Given  under  our  hands,  the  12th  day  of  Nov.  1838. 

JNO.  GOWART, 
JOHN  E.  TAYLOR." 

Williams  paid  the  value  as  ascertained  to  the  Entry-Taker, 
and  entered  the  land  and  obtained  a  grant. 

Tymannus  entered  the  quarter  section  of  land  lying  above, 
with  the  spring  overflowisd  thereupon,  and  having  obtained  a 
grant  from  the  State,  filed  his  bill  to  abate  the  dam  of  Williams. 

This  bill  was  filed  in  the  Chancery  Court  at  Cleveland,  and 
a  decree  was  entered  in  the  case,  Which  Was  as  follows: 

**Be  it  remembered,  that  on  this  8th  day  of  Septembef,  1845) 

this  cause  came  on  to  be  heardi  on  the  bill,  answer,  pleadings, 

and  proofs,  in  the  cause,  before  the  Hon.  Thomas  L.  Williams, 

Chancellor,  &c.,  and  he  being  satisfied,  that  it  appears  from 

the  pleadings,  and  proof  in  tbe  case,    that  complainant  is 

owner,  and  has  a  legal  title  to  the  west  half  of  the  south-east 

quarter  of  sectbn  one,  fractional  township  two,  and  range  four 

west  of  the  Basis  line,  in  Hamilton  county,  Ocoee  District,  and 

that  on  said  land  there  is  but  one  lasting  spring  oF  water  from 

11 
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which  complainant  draws  his  supplies  of  drinking  water,  and 
that  South  Chickamauga  c^ek  runs  through  said  land;  and  it 
further  appearing  to  the  satisfactbn  of  the  CbanceUor»  that  the 
respondent  erected  a  dam  across  the  aforesaid  creek,  below 
complainant's  spring,  which  dam  has  caused  the  water  of  South 
Chickamauga  creek,  above  said  dam,  to  back  up,  overflow,  and 
drown  complainant's  spring.  The  Chancellor  is,  therefore, 
pleased  to  order  and  adjudge,  that  Samuel  Williams,  the  sur- 
viving partner  of  George  &  Samuel  Williams,  do  proceed  to 
lower  the  said  dam,  so  that  the  back  waters  from  the  same  shall 
not  overflow  complainant's  said  spring,  and  that  the  said  S. 
Williams. pay  all  the  costs  of  this  cause,  for  which  an  esecu- 
tion  may  issue,"  &c. 

The  defendant  prayed  and  obtained  an  appeal  from  this  de* 
cree. 

Rawlesj  for  complainant* 

Van  DykCf  for  defendant. 

Rkbsh,  Jm  delivered  the  opinion  of  the  court. 

The  defendant  in  1837,  was  an  occupant,  at  the  time  of  the 
passage  of  the  act  of  that  year,  cb.  1,  of  a  quarter  section  of 
land,  upon  which  he  had  erected  a  valuable  mill,  at  a  cost  of 
upwards  of  $4000;  and  having  by  virtue  of  the  last  clause  of 
the  6tb  section  of  said  act,  a  priority  of  entry,  caused  the  entry- 
taker,  in  pursuance  to  said  clause,  to  appoint  commissioners  to 
value  the  same,  who  made  their  valuation,  and  thereupon  the 
defendant  procured  an  entry  and  grant  for  the  same.  A  bove  the 
said  mill  on  another  quarter  section,  then  vacant  and  unoccupied, 
there  is  aspringof  wateruponthemargin  of  thecreek,  very  little 
elevated  above  the  current  of  the  creek,  which  at  the  same  time 
of  said  valuation,  entry  and  grant,  was  covered  by  the  back 
water  from  the  dam  of  the  defendant.  The  said  spring  is  so 
low,  or  so  near  the  creek,  that  it  is  necessarily  covered  by  any 
water  available  at  the  site  below;  and  in  fact  there  is  no  mill 
site  there,  if  said  spring  must  not  be  covered  by  back  water 
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liofn  (he  dam.  The  assignor  of  the  compIaiDant  afterwards^ 
and  while  the  said  spring  was  so  covered  over  by  the  back  water 
from  the  defendant's  dam,  became  a  settler  and  occupant  up- 
on the  quarter  section  including  said  spring,  and  has  assigned 
to  the  complainant,  who  having  procured  title  from  the  State, 
has  filed  this  bill  to  enjoin  the  defendant  from  the  use  of  his 
rail!  dam;  in  effect  to  abate  the  same  upon  the  sole  ground,  it 
may  be  said,  of  the  spring  in  question;  for,  although,  other 
grounds  have  been  stated  in  the  bill,  they  are  not  satisfactorily 
made  out  in  proof.  What,  then,  are  the  rights  of  the  parties 
upon  this  ground  of  compleunt?  Are  they  other  or  diflfer- 
ent  from  what  they  would  have  been,  if  the  complainant  had 
been^  instead  of  the  State,  the  sole  riparian  owner  at  the  time 
of  the  election  of  defendant's  mill,  and  had  sold  and  conveyed 
to  him  the  mill  seat  with  the  mill  constructed,  and  the  dam  also 
backing  the  water  over  his  spring,  and  years  afterwards  had 
filed  this  bill  to  abate  the  dam  on  the  ground  of  the  spring  above, 
would  he  have  been  permitted  to  succeed  in  such  a  purpose? 
We  think  not.  And  yet  we  take  it,  that  as  strong  a  case,  at 
least,  against  the  relief  complainant  seeks,  is  now  before  us. 
The  State  was  the  great  and  sole  riparian  owner,  the  entry- 
taker,  through  his  commissioners,  valued  the  quarter  section  upon 
which  the  milland  dam  were  erected,  as  a  mill  site,  and  the  money 
was  paid  to  the  State.  The  defendant  could  not  cause  the 
commissioners  to  value  the  quarter  above;  with  regard  to  it  he 
had  no  priority.  The  miU  was  built  and  the  lands  in  the  general 
neighborhood  were  probably  enhanced  in  price  to  the  State  by 
the  expenditure  of  the  defendant  in  erecting  this  much  needed 
manubctory;  could  the  State,  when  the  grant  issued,  have  filed 
a  bill  to  abate  the  dam  on  account  of  the  spring,  and  have  suc- 
ceeded? We  think  not.  The  quarter  was  valued,  entered 
and  granted  for  a  special  purpose;  that  purpose  being  the  con- 
struction of  mills,  to  the  end,  of  these  being  profitably  carried 
out.  Could  the  State,  without  wrong,  retain  the  price  of  the 
valuation  and  destroy  the  thingfor  which  the  amount  was  given, 
upon  the  ground  that  its  beneficial  use  of  the  quarter  above  was 
diminished;  a  fact  known  to  the  valuers  at  the  time  of  the  valu- 
ation, or  which  might  have  been  known  to  them.    Does  the 
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subsequent  occupant  settler,  or  his  assignee,  stand  in  a  better 
attitude;  and  is  he  clothed  with  greater  equit  jes  than  the  Statef 
Does  be  not,  under  the  circuoistances  of  the  case,  take  his 
lapd  cum  onere? 

We  are  of  this  opinion,  and,  therefore,  reverse  the  decree  of 
the  Chancellors  and  distniss  the  bill. 


Gabnett  €t  ai.  vs.  Sihx>kton  et  al. 

] .  A  Clerk  in  taking  probate  of  a  deed  of  barg«io  and  sale  of  property  by  the  acknow- 
ledgment of  the  bargainor,  must  alledge  his  personal  acf[aaiotance  with  sucb.  bar- 
gajnor,  or  such  certificate  will  be  defective,  and  the  deed  will  create  no  lien  as  against 
f^  judfiment  creditor;  X  Hump.  13j^. 

S.  X^feotave  probates  cannot  be  aided  by  tlie  piodudtion  of  probata  <m  a^het  deedtyor 
by  other  proof. 

3.  An  act  of  Assembly  making  valid  a  certificate  of  probate  after  decree  rendered,  is 
void,  and  cannot  change  the  existing  right  of  the  parties  to  the  suit. 

Stockton  purchased  a  drove  of  mules  froo)  Eqbank  and  Gar-* 
netty  and  as  a  security  for  the  payment  of  the  purchase  money, 
($1140,)  agreed  to  execute  a  mortgage  on  150  acres  of  land, 
in  Meigs  county.  Roddy  was  present  at  the  time  of  the  pur- 
chase in  the  State  of  Kentucky,  and  accompanied  Stockton 
with  the  mules  to  Teinnessee.  Stockton  executed  the  mort- 
gage on  the  23d  day  of  September,  1841,  to  Eubank  and  Gar- 
nett,  On  the  same  day  it  was  acknowledged  by  Stockton,  aud 
certified  for  registration  and  was  registered.  The  clerk,  ho\i^ 
ever,  in  his  certificate  of  probate  failed  to  state  that  he  was  per- 
spnally  acquainted  with  the  bargainor,  Stockton. 

On  the  22d  of  September,  1841,  Stockton  executed  a  deed 
of  trust  on  the  same  land  to  Roddy  for  the  sum  of  $800,  which 
was  duly  acknowledged  on  the  23d  day,  and  certified  and  re- 
gistered. 

After  the  lapse  of  the  time  in  which  the  said  debt  was  to  h6 
discharged,  Roddy  proposed  to  sell  the  land  of  Stockton  by 
•  trust  sale,  and  JEubank  and  Garnelt  filed  this  bill  in  the  Chan- 
cery Coart  at  Cleveland,  to  restrain  the  sale  at  the  instance  of 
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said  Bo  Jiiy  y  and  to  appropriate  the  pcoceeds  of  said  land  to  tbe 
aatisfaction  of  their  claim.  The  bill  charged  partnership  in 
tbe  parcbase  of  tbq  mules  by  Roddy  mid  Stocktoni  and  fraud. 
It  was  beard  pa  biU»  answer,  replication  and  proof.  Tbe 
Cbanoelbr,  Williams,  thought  there  was  not  sufficient  proof  of 
a  partnership*  and  that  the  certificale  of  probate  of  the  deed  of 
Gamett  and  Eubank  was  not  good,  aod  decreed  the  sale  of  the 
land  ibr  the  $atisfaction  of  lloddy'a  debt,  and  tbe  balance  to 
Garnett  and  Eabankt    The  complainant  appealed. 

VoM  JPykef  for  oomplaiimnts. 

Frasieri  for  the  defendant. 

Rbb89,  J.  delivered  tbe  opinion  of  the  court. 

Tbe  question  chiefly  discussed  in  this  case  is,  whether  the 
Chancellor  erred  in  holding  that  the  mortgage  in  favor  of  the 
complainant  constituted  no  lien,  and  conferred  no  priority,  be- 
cause the  clerk  in  bis  certificate  of  probate  omitted  to  state,  that 
be  was  personally  acquainted  with  the  bargainor  acknowledg- 
ing the  same.  The  Chancellor's  opinion  was  in  conlbrniity 
with  what  is  decided  in  the  case  of  Peyton  ts.  PtaeodCf  1st 
Hump.,  upon  the  very  point. 

But  it  is  said,  that  it  appears  from  the  clerk's  certificate  of 
probata,  upon  tbe  defendant's  deed  of  trust,  made  on  tbe  same 
day,  that  he  was  personally  acquainted  with  the  bargainor;  and 
it  is  contended  that  a  Court  of  Chancery  may  look  to  that  for 
tbe  purpose  of  supplying  the  omission*  But  our  registration 
system  is  one  of  positive  law,  founded  on  general  grounds  of 
public  pc^y,  and  exacts  from  a  Court  of  Chancery  obedience 
as  implicit  as  from  a  court  of  common  law,  and  must  be  ex- 
pounded and  enforced  in  both  alike.  Defective  probates  can-' 
not  be  aided  in  either  by  tbe  pfoduetioa  of  probates  upon  other 
instruoaents,  or  other  proof.  The  aet  ei*  ISAO,  passed  since  tbe 
decree  ofthe  Chancellor,  cannot,  upon  obvioud  grounds  of  jus- 
tice, have  any  effect  to  change  the  rights  of  the  parties  to  this 
controversy.     This  is  determined  in  the  case  of  Cairon  vs. 
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Gainesj  1st  Hump.,  and  rests  upon  a  broader  principle  than  is 
contained  in  thut  case.  As  to  the  facts  of  this  case  relating  to 
partnership  and  fraud,  we  were  not  satisfied  at  the  last  term, 
and  are  not  satisfied  now.  The  distinct  and  positive  proof  re- 
ferable to  the  time  and  terms  of  the  contract  rejects  the  suppo- 
sition of  a  partnership  in  the  purchase  of  the  mules.  If  there 
were  a  secret  contract  of  partnership  between  Roddy  and 
Stockton,  the  evidence  from  which  it  is  sought  to  be  inferred 
is  not  satisfactory,  and  is  not  inconsistent  with  the  language  and 
conduct  which  the  manager  of  the  drove,  although  no  partner, 
might  have  adopted.  The  facts,  as  we  have  said,  upon  the 
whole  record  are  very  unsatisfactory.  The  laboring  oar  was 
in  the  hand  of  the  complainant,  and  not  having  satisfied  us  that 
he  is  entided  to  relief,  we  must  decree  against  him,  the  rather 
that  in  doing  so,  we  affirm  the  decree  of  the  Chancellor. 


Sparks  vs   Whitb  et  als. 

1.  A,  mere  naked  ignomice  of  the  law  will  net  be  safficient  to  audiorize  a  Coaxt 
of  Chancery  to  setaside  a  eentract;  but  if  that  ignorance  be  luperindooed  by  the  other 
party,  or  if  there  be  a  misplaced  confidence,  or  if  advantage  be  taken  of  weakneii  of 
intellect;  these  with  other  infloenceft  mixed  with  ignorance  of  the  law  wiU  be  suffi- 
cient. 

2.  The  owner  of  land  bordering  on  a  stream  is  entitled  to  have  granted  to  him  by  the 
County  Goiirt  the  Carry  franchise;  but  if  he  do  not  ftpply*  the  Coim^  Gouftmay  grant 
it  to  another;  and  such  other  is  not  liable  to  account  to  the  owner  of  the  land  for  the 
fees. 

3.  A  Oourt  of  Chancery  cannot  decree  against  a  foreign  administrator  to  be  discharged 
by  aaseta  in  his  hands. 

4.  Il  is  noi  necesiary  to  copy  into  the  record,  the  rules  which  were  taken  in  bringing  a 
cause  to  a  hearing,  unless  some  question  has  been  made  in  reference  theieto  in  the 
court  below,  and  the  preparatozy  proceedings  will  bo  presumed  to  be  regular. 

This  bill  was  filed  by  Sparks,  in  the  Chancery  Court  at 
Cleaveland,  Bradley  county,  against  the  heirs  and  representa- 
tives of  White  and  others. 

The  following  decree  was  entered. 

^*Be  it  remembered,  that  on  this  9th  day  of  March,  1846,  this 
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cause  ccnniiig  on  to  be  finally  beard  and  determined  before  the 
Hon.  Thomas  L.  Williams^  Chancellor,  Sccwpon  the  report 
of  the  Clerk  and  Ma3ter»  and  tbe  exceptions  filed  thereto  by  the 
complainant  and  the  respondents,  and  the  Chancellor  being  of 
oinnionthat  said  exceptions  oTthe  complainant  and  respondents 
are  not  well  takett»  the  said  exceptions  are  not  sustained  but 
overraled,  and  the  said  report  of  tbe  Clerk  and  Master  is  in  all 
things  confirmed;  and  because  it  appears  to  tbe  Chancellor^ 
from  tbe  report  of  the  Clerk  and  Master,  that  the  extent  of  the 
claim  of  the  complaioanty  William  6.  Sparks,  in  the  south-east 
fractional  quarter  of  section  twenty,  in  the  second  fractional 
township,  range  four,  west  of  the  Basis  line  in  the  Ocoee  Dis- 
trict, Hamilton  county,  is  twenty  acres  and  a  fraction  oyer,  be- 
ginning at  the  upper  ferry  landing  so  as  to  include  the  said  feny 
landing  on  the  bank  of  the  river>  running  down  the  river  south 
seven  and  a  half  d^rees  east  sixteen  poles;  sooth  eighty-five 
degrees  west  three  poles  and  seventeen  links;  south  three  de- 
grees east  twenty-six  poles;  south  thirty  and  a  half  degrees 
west  ten  poles;  south  twenty-five  degrees  west  thirteen  poles; 
soath  eighty-eight  degrees  west  twenty-six  poles;  north  sixty- 
nine  degrees  west  seventeen  poles;  north  ten  degrees  west 
thirty  poles;  north  ten  degrees  east  twenty-six  poles;  north 
eighty-six  degrees  east  fifty  poles  to  the  beginning.  It  is,  tbere- 
ibre,  ordered,  adjudged  and  decreed  by  tbe  court,  that  all  the 
right,  title,  interest  and  claim  which  the  said  Meredith  W.  Legg, 
Elizabeth  White,  widow  and  administratrix  of  James  White, 
dec'd,  &c*,  or  either  of  them  in  their  own  right,  or  as  commis- 
sioners or  trustees  for  the  occupants  of  said  fractional  quarter 
section  of  land,  have  in  and  to  the  before  mentioned  and  de- 
scribed twenty  acres  of  land  be  divested  out  of  them,  and  each 
and  every  of  themi  and  vested  in  the  said  William  6.  Sparks 
and  his  heirs  forever.  And  it  is  further  ordered,  that  a  writ  of 
possession  issue,  to  put  the  said  William  G.  Sparks  into  the 
possesion  of  the  said  twenty  acres  of  land*  And  because  it 
fijrther  appears  to  the  Chancellor  from  the  report  of  the  Clerk 
and  Master,  that  the  sum  paid  to  the  complainant  by  Meredith 
W.  Legg  for  his  occupant  claim,  and  the  proportion  of  entry 
money  paid  for  the  entry  of  the  aforesaid  twenty  acres  of  land 
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and  the  interest  on  said  two  sums,  amounts  to  the  sum  ot*  three 
hundred  and  sixty-eight  dollars  and  three  and  a  half  cents;  and 
that  the  sum  received  by  Elizabeth  White,  administratrix 
of  James  White,  deceasedt  for  the  rents  and  profits  of  the  said 
twenty  acres  of  land  amounts  to  the  sum  of  seven  hundred  and 
twenty-five  dollars,  being  three  hundred  and  fifty-six  dollars 
and  ninety-six  and  a  half  cents  more  of  rents  and  profits  receiv- 
ed than  was  paid  to  complainant  for  his  occupant  claim,  and 
for  the  entry  of  said  occupant  claim  and  interest  thereon.  The 
Chancellor  is  of  opinion,  that  the  said  Elizabeth  White,  ad«- 
ministratrix  of  James  White^  deceased,  should  pay  to  the 
complainant,  William  G#  Sparks,  the  said  sum  of  three  hundred 
and  fifly-six  dollars  and  ninety-six  and  a  half  cents;  and  that 
the  said  Elisabeth  Whtte^  administratrix,  and  Meredith  W. 
Legg  should  pay  all  the  costs  of  this  cause.  It  is,  therefore, 
ordered,  adjudged  and  decreed  by  the  court,  that  the  said  Eli- 
zabeth White,  administratrix  of  the  said  James  White,  deceas- 
ed, pay  to  the  said  William  G.  Sparks  the  said  ^um  of  three 
hundred  and  fifty-six  dollars  and  ninety-six  and  a  half  cents; 
and  that  the  said  Elizabeth  Whiter  administratrix,  and  Meredith 
W.  Legg  pay  all  the  costs  of  this  cause;  for  all  which  execu- 
tions may  issue  as  at  law,  to  be  paid  by  said  administratrix  out 
of  the  assets  in  her  bands  of  the  estate  of  James  White,  de- 
ceased." 
From  this  decree  the  defendants  appealed. 

Monigomery  and  Wdckefy  for  complainants. 

S.  Jamagin  and  IL  X  MdRnHcy^  for  defendants. 

Grbbn,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  brought  to  rescind  a  contract.  The  material 
facts  in  the  record,  are  shortly  as  follows: 

Before  the  passage  of  the  actof  1837,  to  dispose  of  the  lands 
in  the  Ocoee  District,  Col.  James  White,  of  Abingdon,  Virginia, 
had  purchased  from  some  Indian  claimants  their  right  to  an 
enclosed  field  of  about  twenty  acres,  lying  on  the  south  side  of 
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Tennessee  river,  near  Ross'  landing.  Th^re  was  a  ware-house 
and  store-house  at  the  landing,  in  which  M.  W.  Legg,  one  of  the 
defendants,  did  business  for  Col.  White.  On  the  field  there 
was  a  cabin  in  which  the  complainant  Sparks  lived,  and  he  was 
in  possession  of  and  cultivating  the  field  as  a  subtenant  under 
Rawlings,  who  had  rented  it  from  Legg,  as  White's  agent. 
Spaiks  was  thus  in  possession  of  and  residing  in  the  field  thus 
enclosed  on  the  29th  of  November,  1S37,  the  day  the  law  passed 
to  dispose  of  the  Ocoee  lands.  This  law  gave  a  preference  of 
entry  to  all  those  who  were  in  possession  of,  and  residing  on, 
any  vacant  land  in  the  said  district  at  the  date  of  its  passage* 

The  defendant  Legg  considered  himself  and  Sparks  as  hold- 
ing possession  of  this  land  for  White,  and  insisted  that  Sparks 
had  no  right  to  a  preference  of  entry  for  himself,  that  it  belongs 
ed  to  White,  and  that  no  one  else  had  a  right  to  purchase  his 
preference  right  from  Sparks,  nor  had  he  a  right  to  sell  to  any 
one,  and  that  White  would  sue  Sparks  if  he  should  sell  to  any 
other  person  than  himself.  Sparks  agreed  to  sell  his  occupant 
right  to  Legg  for  a  watch,  worth  between  ten  and  twenty  {lol- 
lars,  which  Legg  gave  him,  and  Sparks  transferred  the  right 
of  occupancy  to  Legg  and  Legg  tranferred  it  to  James  White. 
Afterwards  some  other  persons  made  ofiers  to  purchase  from 
the  complainanti  but  he  refused  to  sell,  but  told  Legg  that  he 
had  not  given  him  enough;  Legg  thereupon,  oflfered  and  gave 
him  ninety  dollars  in  addition  to  the  watch,  and  the  first  con- 
tract was  cancelled,  and  Sparks  assigned  his  right  of  occupan- 
cy to  Legg  for  the  consideration  expressed,  of  one  hundred  and 
ten  dollars. 

The  proof  is,  that  the  complainant  was  offered  a  larger  sum 
for  his  preference  of  entry,  than  the  amount  he  received  from 
Leggy  by  several  other  persons,  but  he  refused  to  receive  it, 
saying,  he  would  not  sell  to  any  one  else,  that  he  did  not  wish 
to  get  into  any  difficulty. 

The  assignment  to  Legg  is  dated  the  4th  day  of  January, 
1838,  and  the  value  of  the  occupant  right,  during  the  month  of 
January,  and  before,  is  estimated  by  many  witnesses  to  have 
been  from  fifteen  hundred  dollars  to  five  thousand  dollars. 

The  proof  is,  that  the  complainant  is  ignorant,  of  ^«ak  mind, 
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and  was  very  poor;  Col.  White,  for  whom  Legg  acted,  was 
known  to  be  a  man  of  sense,  bold  and  determined  in  the  pio- 
secution  of  his  rights,  and  was  reputed  to  be  very  wealthy. 
Legg  is  a  man  of  sense^  and  business  capacity^  and  Sparks  had 
great  confidence  in  him* 

Upon  these  facts,  can  this  contract  be  permitted  to  stand? 
We  think  it  cannot.  The  great  inadequacy  of  price,  taken  in 
connection  with  the  complainant's  ignorance,  weakness  of  in- 
tellect, and  confidence  in  the  defendant  Legg,  furnish  a  sufiS- 
cient  ground  that  the  complainant  was  overreached  by  Legg, 
and  in  ignorance  of  the  right  the  law  gave  him,  was  induced  to 
assign  away  his  right  of  occupancy  without  reference  to  its  real 
value.  From  all  the  proof,  he  seems  rather  to  have  regarded 
the  sum  Legg  gave  him  rather  as  gratuity  than  as  a  full  com- 
pensation for  the  valuable  right  he  assigned  away. 

That  a  mere  naked  ignorance  of  the  law,  will  not  be  suffi- 
cient to  authorize  a  Court  of  Chancery  to  set  aside  a  contract, 
is  well  settled.  But  if  that  ignorance  be  superinduced  by  the 
other  party,  or  if  there  be  a  misplaced  confidence,  or  if  advan- 
tage be  taken  of  the  weakness  of  intellect,  these  and  other  in- 
fluences, mixed  with  ignorance  of  the  law,  will  be  sufficient  to 
set  aside  a  contract.  1  Story  £q.  sec.  126:  Trigg  vs.  Readf 
6  Hump.  R*  529.  Such  is  the  present  case,  and,  therefore, 
this  contract  must  be  set  aside,  and  the  title  which  has  been 
acquired  by  the  defendants,  heirs  of  White,  will  be  vested  in 
the  complainant. 

But  we  think  this  decree  is.erroneous  in  holding  the  defend- 
ants, heirs  of  White,  to  an  account  for  the  profits  of  a  feny 
across  Tennessee  river,  at  the  place  in  controversy.  A  ferry 
is  a  franchise,  and  belongs  to  the  person  to  whom  the  County 
Court  may  grant  it.  It  is  true  the  owner  of  the  land  is  entitled 
to  the  grant  of  this  franchise  in  preference  to  another,  and  if  he 
applies  to  the  County  Court,  it  is  their  duty  to  grant  it  to  him; 
but  if  he  shall  not  so  apply,  the  grant  may  be  made  to  another. 
The  party  who  has  the  grant  of  this  franchise,  and  prepares  bis 
craft  and  performs  the  labor  of  the  ferry,  is  entitled  to  the  fees 
which  are  albwed  him,  and  is  not  subject  to  account  to  the 
owner  of  the  land  for  the  same. 
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The  decree  for  money  is  erroneous  in  form.  The  decree  is 
against  Elizabeth  White,  administratrix  of  James  White,  to  be 
paid  out  of  assets  in  her  hands. 

The  record  shows  her  administration  was  taken  in  Virginia, 
and  no  administration  has  been  taken  of  James  White's  estate 
in  Tennessee.  This  court  cannot  decree  against  a  foreign  ad- 
ministrator as  such.  It  is  objected,  that  the  rules  that  were  ta- 
ken in  the  cause  do  not  appear  in  this  record,  and  that  it  does 
not  appear,  that  publications  have  been  made  against  absent 
defendants,  or  that  decrees  pro  confesto  have  been  regularly  ta- 
ken. It  is  not  necessary  to  copy  into  the  record  the  rules  which 
were  taken  in  bringing  the  case  to  a  hearing,  unless  some  ques- 
tion has  been  made  in  reference  thereto  in  the  court  below. 

The  ChanceUor's  decree  states,  that  the  cause  came  on  to  be 
heard  on  the  bill,  answers  and  decrees  pro  cof^euo^  Sec,  We  must 
take  it,  that  these  preparatory  proceedings  were  regular,  as 
no  objection  was  made,  at  the  hearing  below,  that  the  parties 
were  not  properly  before  the  court. 

The  decree  will  be  reversed,  and  reformed  according  to  this 
opinion. 


ThuOT 
117  37 
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1.  Wliero  an  executor  refusoa  to  ofier  a  will  for  probato,  any  legatee  may,  and  a  slave 
to  whom  hU  freedom  is  bequeathed,  is  within  this  provision  of  the  law. 

2.  A  marksman  may  be  a  witness  to  a  will. 

3.  Reputation  may  be  heard  to  establish  the  pedigree  of  illegitimate  children, 

4.  Whore  a  viU  is  impeoched  on  the  groaad  of  the  insanity  of  testator,  it  is  incumbent 
on  those  who  impeach  it,  to  shew  that  the  maker  was  not  of  sound  mind  at  the  date 
of  the  will;  and  for  this  purpose  proof  of  insanity  both  before  and  after  the  date  of 
the  will  is  admissible.  This  proof  throws  the  onus  of  proof  of  sanity,  at  the  date  of 
the  will,  on  those  who  sapportthe  will  os  valid. 

&.  If  a  pema  have  a  competent  shaie  of  voderttandhig  to  govem  bimfelf  and  his 
estate,  he  may  make  a  valid  will. 

6.  The  general  reputation  of  a  witness  as  connected  with  his  credibility  in  a  court  of 
justice,  is  the  estimate  his  neighbors  place  upon  his  veracity,  and  an  impeaching 
witness  must  state  whether  he  knows  the  general  reputation  of  the  person  in  ques- 
tion; what  that  reput«tioa  is»  ^nd  wheAer,  f<'om  his  kaowledge  of  ooeh  repotatioo, 
he  would  believe  him  in  a  court  of  ju4tice. 

7.  Wheie  a  testator  in  a  fit  of  insanity  directs  a  will  to  be  destroyed,  and  it  was  de- 
stroyed, it  is  held,  that  this  did  not  amount  to  a  revocation,  and  its  contents  being 
ascertained,  the  will  can  be  set  up  by  proof,  as  other  facts  are  proven  in  a  court  of 
justice.    Two  witnesses  are  not  neoaasaiy. 

8.  Where  a  will  was  directed  by  testator  to  bo  destroyed,  aad  it  was  not  destroyed,  but 
preserved,  and  the  testator  afterwards  ascertaining  the  fact,  recognizes  it  as  his 
will,  and  intends  it  shall  stand  as  such,  it  is  held,  that  there  is  no  revocation,  and 
that  two  witnesses  are  not  necessary  to  authorize  a  jury  to  set  up  the  will. 

Loyd  Ford  on  the  1st  of  March,  1840,  made  a  will,  which 
directed  an  emancipation  of  his  slaves,  John  Ford  and  others, 
and  appointed  two  of  his  sons,  James  and  Grant  Ford,  exVs. 

These  sons  refused  to  act  as  executors,  and  the  slaves  by 
their  next  friend,  Phebe  Stuart,  oflfered  the  will  for  probate  in 
the  County  Court  of  Washington  county.  The  case  was  certi- 
fied to  the  Circuit  Court  of  Washington  county.  An  issue  was 
made  up  on  the  validity  of  the  will,  and  tried  by  Judge  Luckey 
and  a  jury  at  the  October  term  of  the  said  court,  in  1845,  and  a 
verdict  and  judgment  given,  establishing  the  will,  from  which 
the  defendants  appealed. 

Sneedy  for  plaintiffs  in  error. 

T.  A.  jR.  Ndson  and  JR.  J.  McKinneyj  for  defendants  in 
error. 
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GrbeN}  J*  delivered  the  opinion  of  the  court. 

This  is  an  issucTof  demsamt  vd  nan.  A  paper  was  propound* 
ed  for  probate,  as  the  will  of  Loyd  Ford,  in  the  County  Court 
ofWashington  county,  by  Pbebe  Stewart,  as  the  next  friend  of 
the  defendants  in  error,  who  are  persons  of  oolor,  and  were  the 
slaves  of  the  said  Loyd  Ford*  In  the  said  will  there  is  a  be- 
quest to  the  said  slaves  of  their  freedom,  and  a  devise  to  them 
of  a  portion  of  the  testator's  real  estate*  The  executors  named 
in  the  wiW  appeared  in  the  County  Court  and  renounced  the 
execution  thereof,  and  thereupon  a  portion  of  the  distributees 
and  heirs  at  law  of  the  said  Loyd  Ford  appeared  and  contest- 
ed the  probate  of  the  paper  as  the  will  of  Loyd  Ford.  The 
court  thereupon  certified  to  the  Circuit  Court,  the  fact  of  such 
contestation,  to  the  end,  that  an  issue  might  be  made  up  in  said 
court;  and  the  executors  named  in  the  will  having  renounced, 
the  court  appointed  Joseph  Crouch  administrator,  pendente  UtA 
The  contestants  thereupon  entered  into  bond  to  said  Crouchi 
oonditioQed,  to  prosecute  the  contest  with  eflfect,  or  pay  all  costs. 
When  the  proceedings  of  the  County  Court  were  brought  to  the 
Circuit  Court,  an  order  was  made,  that  an  issue  be  made  up  to 
try  and  determine  whether  the  paper  aforesaid,  is  in  truth  and 
in  fact  the  last  will  and  testament  of  the  said  Loyd  Ford,  de- 
ceaaed.  On  the  trial  of  this  issue,  the  jury  found,  that  the  pa- 
per produced  is  the  last  will  and  testament  of  Loyd  Ford,  de- 
ceased. The  contestants  moved  that  the  verdict  be  set  aside, 
and  a  new  trial  be  awarded,  which  the  court  refused,  and  tbere- 
opoo  this  appeal  in  error  is  prosecuted. 

The  counsel  for  the  plaintiffs  in  error  insists,  that  the  judg- 
noent  in  this  cause  should  be  reversed  for  the  follovmig  ermrs: 

1st.  It  is  said  that  there  are  not  proper  parties  to  this  suit; 
thai  devisees  are  not  proper  parties  in  any  case,  and  that  in  this 
case»  the  devisees  are  slaves,  have  no  rights,  and  can  be  parties 
to  no  legal  proceedings.  The  act  of  the  20th  February,  1836, 
cb.  18,  sec  2,  provides,  that  where  a  will  shall  be  presented 
for  probate,  and  shall  be  contested,  it  shall  be  the  duty  of  the 
court  to  require  of  the  persons  so  contesting,  to  enter  into  bond 
and  security,  payable  to  the  executors  mentioned  in  said  will, 
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conditioned,  for  ihe  prosecation  of  the  suit,  or  the  payment  of 
costs.  The  legislature  thus  indicate,  that  the  executor  is  the 
proper  parly  with  whom  the  contesting  party  is  to  make  up  the 
issue.  But  as  in  this  case,  it  may  often  occur  that  the  executor 
named  in  the  will,  may  refuse  to  propound  the  will  for  probate, 
and  may  renounce  the  office  of  executor.  In  such  case  the  ex- 
ecutor named  cannot  -be  a  party.  But  \  it  does  not  follow  that 
no  issue  can  be  made.  If  this  were  so,  then  the  executor 
named  in  the  will,  might,  by  refusing  to  propound  it  and  de- 
clining to  act  as  executor,  defeat  all  the  interests,  however  im- 
portant and  valuable,  of  the  devisees  in  the  will.  This  cannot 
be.  But  it  is  argued,  that  some  person  ought  to  make  up  the 
issue  who  shall  represent  the  entire  estate  of  the  testator,  and 
in  case  the  executor  shall  renounce  and  refuse  to  propound  the 
will  for  probate,  the  County  Court  should  appoint  some  person 
to  make  up  the  issue  and  conduct  the  investigatioti  of  the  case. 
It  is  not  easy  to  perceive  what  relation  such  person  would  sus- 
tain to  the  estate,  or  what  authority  he  could  exercise.  The 
court  appointed  an  administrator,  petidente  liUf  to  take  care  of 
the  estate  during  the  litigation;  but  he  has  nothing  to  do  with 
the  will,  nor  any  connection  with  the  litigation  in  relation  to  it. 
Nothing  in  any  of  our  statutes  on  this  subject,  requires  that  a 
party  shall  represent  the  entire  estate,  nor,  in  our  opinion,  is 
there  any  reason  why  he  should  do  so.  A  will  may  contain 
the  disposition  of  only  a  singlearticle  of  property  bequeathed  to 
one  legatee,  the  testator  choosing  to  die  intestate  as  to  the  re- 
mainder of  his  estate.  In  such  case,  if  there  were  an  executor, 
he  would  represent,  probably,  but  a  small  portion  of  the  estate^ 
Besides,  it  is  the  settled  law,  that  if  an  issue  be  made  by  only 
one,  of  many  heirs,  who^  interest  it  may  be  to  defeat  the  pro^ 
bate  of  the  will,  the  decision  of  that  issue  is  conclusive  upon  all 
others,  whether  they  are  parties  or  not  The  reason  is,  that  it 
is  in  the  nature  of  a  proceeding  in  remf  where  a  decision  in  re- 
lation to  the  thing  in  controversy,  settles  the  rights  of  all  persons 
interested  therein  forever.  There  seems  to  be  no  more  reason, 
why  all  the  interests  in  the  establishment  of  a  will  shall  be  re- 
presented by  some  one  person,  than  that  all  those  opposed  to  its 
probate  should  be  necessary  parties.    It  may  often  happen, 
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that  DO  one  but  the  persons  interested  in  the  establishment  ofa 
will,  can  be  induced  to  exert  any  agency  in  the  matter;  and  as 
the  statutes  do  not  prescribe  the  manner  in  which  the  issue  shall 
be  framed,  nor  who  shall  be  parties,  we  are  of  opinion,  that 
when  the  executor  refuses  to  propound  a  will  for  probate,  any 
legatee  may  do  so;  and  whoever  shall  seek  to  contest  the  probate, 
contests  with  the  party  thns  propounding.  The  act  of  January 
the  25th,  1836,  ch.  5,  sec.  9,  declares  that  when  the  County 
Court  certifies  a  contested  will  to  the  Circuit  Court,  ^'an  issue 
shall  be  made  op  in  the  Circuit  Court,  and  the  validity  of  the 
will  tried  therein."  No  particular  form  is  required,  but  the 
party  propounding  the  paper  afiSrms  it  to  be  the  testator's  will 
and  the  contesting  party  denies  it.  The  judgment  of  the  court, 
upon  an  issue  thus  made  up  by  parties  interested  on  the  one 
side  to  establish,  and  on  the  other  to  defeat  the  probate,  will 
be  conclusive  of  the  fact,  although  others,  not  parties,  may  bo 
interested  on  either  side  of  the  question.  But  it  is  said,  the  de- 
yisees  in  this  case  are  slaves,  and  have  no  rights,  either  perfect 
or  inchoate,  until  the  will  manumitting  them  shall  be  proved; 
because  it  is  a  principle  of  law,  that  rights  derived  through  a 
last  will  and  testament  to  personalty,  can  be  evidenced,  only, 
by  the  probate.  It  is  certainly  true,  that  the  probate  is  the  only 
legal  evidence  of  the  will,  and,  by  consequence,  of  the  rights 
derived  through  the  will  But  this  does  not  prove  that  parties 
may  not  have  rights  in  reference  to  a  paper  purporting  to  be  a 
will  before  it  shall  be  proved.  We  only  know  it  is  the  will  of 
the  party  by  the  probate;  but  the  existence  of  a  paper,  purport- 
ing to  be  a  will,  and  containing  certain  provisions,  gives  to  the 
parties,  in  reference  to  whom  those  provisions  are  made,  rights 
as  to  the  paper,  which  others  cannot  claim.  Thus,  if  A  be 
nazced  as  executor,  he  has  a  right  to  the  possession  of  the  pa- 
pert  and  a  right  to  propound  it  for  probate.  So,  if  the  executor 
refuse  to  act  or  propound  the  will,  we  have  said  a  legatee  may 
do  it.  But  we  are  met  with  the  objection,  that  none  but  free 
persons  have  a  right  to  sue,  and  that  the  persons  of  color  in  this 
case  are  still  slaves.  A  slave  is  not  in  the  condition  ofa  horse 
or  an  ox.  His  liberty  is  restrained,  it  is  true,  and  his  owner 
controls  his  actions  and  claims  his  services.    But  he  is  made 
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after  the  image  of  the  Creator.  He  has  mental  capacities,  and 
an  immortal  principle  in  his  nature,  that  constitute  him  equal 
to  his  ownery  but  for  the  accidental  position  in  which  fortune 
has  placed  him.  The  owner  has  acquired  conventional  rights 
to  hi  my  but  the  laws  under  which  he  is  held  as  a  slave,  have 
not  and  cannot  extinguish  his  high  bom  nature,  nor  deprive  him 
of  many  rights  which  are  inherent  in  man.  Thus,  while  he  is 
a  slave,  he  can  make  a  contract  for  his  freedom,  which  our  laws 
recognize,  and  be  can  take  a  bequest  of  bis  freedom,  and  by  the 
same  will  he  can  take  personal  or  real  estate. 

A  will  must  take  effect  on  the  death  of  the  testator,  and  yet 
a  devis^  of  property  to  a  slave,  in  a  will  bequeathing  him  his 
freedom,  is  valid.  To  hold  that  it  is  so,  necessarily  implies 
that  the  bequest  of  freedom  confers  rights  before  the  will  is 
proved.  For  if  a  devise  of  property  were  made  to  the  slave 
of  another,  and  after  the  death  of  the  testator  the  slave  should 
be  emancipated,  he  could  not  take  under  the  will.  The  devise 
would  be  void.  The  conclusion  is  that,  although  until  the  will 
is  proved,  they  have  no  legal  evidence  that  they  are  free,  yet 
the  bequest  of  freedom  in  the  paper  purporting  to  be  a  will, 
confers  upon  them  a  right  to  invoke  the  action  of  the  proper 
tribunal,  that  this  evidence  of  their  freedom  may  be  afibrded. 
If  this  were  not  so,  the  right  of  the  owner  to  emancipate,  and 
the  right  of  the  slave  to  receive  his  freedom,  might  be  alike 
frustrated,  if  the  executor  named  in  the  will  shall  refose  to  act; 
a  conclusion  which  would  shock  humanity,  and  be  an  indelli-* 
ble  stigma  on  our  jurisprudence.  But  if  it  were  conceded,  as 
the  counsel  contendd,  that  the  County  Court  should  have  ap- 
pointed some  person  to  make  up  the  issue,  we  do  not  perceive 
why  the  next  friend  Phebe  Stuart,  may  not  be  regarded  in 
that  light.  8be  propounded  the  will,  and  prosecutes  the  en- 
quiry into  its  validity  in  behalf  of  the  slaves,  and  was  recog- 
nized by  the  County  Court  in  that  character. 

2.  The  paper  propounded  is  witnessed  by  Robert  6.  Hale, 
Sarah  Hale,  and  Elizabeth  Jane  Hale,  the  two  last  of  whom 
make  their  mark.  It  is  contended  by  the  plaintiffs  in  error,  that 
a  marksman  cannot  be  a  witness  to  a  will  under  our  statute. 
By  the  act  of  1 784,  ch.  22,  sec.  11,  it  is  provided,  that  *<no  last 
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will  and  testament  shall  be  good  or  sufficientt  either  in  law  or 
equity,  to  convey  or  give  any  estate  in  lands,  tenements  or  here- 
ditaments, unless  such  last  will  and  testament  shall  have  been 
written  in  the  testator's  life  time,  and  signed  by  him,  or  some 
other  person  in  his  pieoence  and  by  his  direction,  and  subscrib- 
ed in  his  presence  by  two  witnesses  at  least,  no  one  of  which 
shall  be  interested  in  the  devise  of  said  lands."  It  is  contend- 
ed that  the  requirement  of  this  statute,  that  the  will  shall  be 
sabscribed  by  two  witnesses,  excludes  the  idea  that  it  is  com- 
petent for  a  party  to  be  a  witness  who  does  not  write  his  name; 
that  the  term  subscribed,  signifies  under-written.  We  do  not 
concur  with  the  counsel  in  this  construction  of  the  statute.  A 
party  subscribes  an  instrument,  if  his  name  is  under- written  by 
another  person  by  his  direction,  and  by  him  recognized  as  his 
signature.  The  statute  requires  that  the  name  of  the  witness 
be  under-written,  but  it  does  not  require  that  it  shall  be  done  by 
his  own  hand.  It  may  be  done  by  another,  and  in  legal  con- 
templation, be  just  as  much  his  act  as  though  it  were  done  by 
himself.  It  is  the  unquestioned  doctrine  in  England,  that  a 
marksman  is  a  good  witness  to  a  will:  8  Vesey,  185-504. 

3.  It  is  insisted,  that  this  paper  is  not  the  will  of  Loyd  Ford, 
because  he  was  of  unsound  mind  at  the  date  of  it,  and  ever  af- 
terwards until  his  death.  The  proof  shows,  that  the  testator 
was  very  old,  and  that  his  memory  had  greatly  failed.  But 
without  entering  into  a  minute  examination  of  the  testimony,  it 
is  sufficient  to  say,  that  the  body  of  evidence  clearly  establishes 
the  mental  capability  of  the  testator  to  make  an  intelligent  dis- 
position of  his  estate. 

4.  It  is  also  insisted,  itiat  the  will  made  by  the  testator  was 
destroyed,  and  that  the  paper  now  produced  has  been  forged 
by  the  witness,  R.  6.  Hale.  This  question  depends  upon  the 
credibility  of  the  witnesses  to  the  will.  ^  great  number  of  per- 
sons have  been  examined  in(  relation  to  the  credit  of  these  wit- 
nesses. Many  support,  and  some  discredit  them.  It  was  pe- 
culiarly the  province  of  the  jury  to  decide  upon  this  question. 
The  attacking  and  sustaining  witnesses  were  before  them,  and 
they  could  best  judge  of  the  existence  of  prejudice  on  the  part 

of  the  attacking  witnesses.     The  witnesses  attacked,  too,  were 

Id 
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before  them,  and  they  could  be  greatly  aided  in  the  estiinate 
to  be  placed  upon  their  character,  by  their  appearance,  manner 
of  swearing,  &c.,  elements  for  the  formation  of  an  opinion, 
which  this  court  cannot  possess*  As  a  general  proposition,  too, 
it  may  be  observed^  that  where  a  witness  is  strongly  attacked 
on  the  one  side,  and  sustained  on  the  other,  the  attacking  wit- 
nesses are  often  the  personal  enemies  of  the  party  assailed,  and 
in  such  case,  however  honest  they  may  be,  their  opinion  of  the 
party  they  discredit,  has  been  formed  under  the  influence  of 
passions,  and  prejudices  which  wholly  unfit  a  man  to  judge  im* 
partially  of  another.  The  sustaining  witnesses  are  not  apt  to 
be  under  such  strong  influences*  They  to-be-sure  often  fail  to 
speak  out  their  real  opinion  from  a  reluctance  to  come  into  con- 
flict with  a  neighbor.  Upon  the  whole,  we  cannot  assume  that 
these  witnesses  are  not  credible.  The  jury  believed  them,  and 
from  the  record  they  were  authorized  to  do  so. 

5.  It  is  insisted,  the  court  erred  in  admitting  proof  that  the 
negroes  were  reputed  to  be  the  children  of  the  testator.  One 
of  the  grounds  upon  which  the  probate  of  this  will  is  contested 
is,  that  the  testator  was  not  of  sound  mind.  As  conducing  to 
establish  the  sanity  of  the  testator,  it  was  competent  to  show  the 
relationship  that  existed  between  himself  and  the  object  of  bis 
bounty;  presenting  an  adequate  motive  for  a  sane  man  to  make 
the  bequests  of  the  will.  This  proposition  is  not  contested. 
But  it  is  said,  reputation  cannot  be  heard  to  establish  the  pedi- 
gree of  illegitimate  offspring.  We  see  no  reason  why  it  may 
not  be  heard,  whenever  the  existence  of  the  relationship  b^ 
comes  a  material  fact.  In  the  nature  of  things,  reputation  is 
almost  the  only  evidence  which  would  tend  to  establish  that 
fact.  Legitimate  offspring  may  be  proved  by  positive  evidence; 
and  yet,  because  of  the  difficulty  that  must  often  exist  in  mak- 
ing the  proof,  the  law  allows  this  secondary  evidence.  In  cases 
where  it  may  be  important  to  establish  the  paternity  of  illigiti- 
mate  children,  other  proof  can  scarcely  ever  be  produced,  and 
as  a  matter  of  necessity,  evidence  of  the  reputation  of  the  fact 
may  be  heard.  But  in  this  case  it  was  more  clearly  admissi- 
ble, because  the  testator  had  frequently  said  that  they  were  his 
children,  and  the  evidence  that  they  were  reputed  to  be  so,  cor- 
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roborated  his  assertion,  and  tended  to  establish  his  sanity 
when  the  will  was  made. 

6.  The  court  charged  the  jury,  that  the  law  presumed  every 
person  of  sound  mind,  '*and  when  a  will  is  sought  to  be  invali- 
dated or  impeached  by  reason  of  insanity  of  the  testator,  it  is 
incumbent  upon  those  who  impeach  the  will,  to  show  by  satis- 
factory proof,  that  the  maker  was  not  of  sound  mind  at  the  date 
of  the  wilL''  It  is  supposed  this  charge  is  erropeous,  because 
it  was  competent  to  have  proved  the  state  of  the  testator's  mind^ 
both  before  and  after  the  date  of  the  will,  and  if  it  had  been 
shown  he  was  insane  before  the  date  of  the  will,  this  fact  esta- 
blishedy  would  have  placed  the  onus  upon  the  other  side,  to  prove 
actual  sanity  at  the  date  of  the  will.  We  do  not  perceive  that 
this  aj^ument  places  his  honor,  the  circuit  judge,  in  the  wrong. 
He  said,  that  it  was  incumbent  upon  those  who  impeach  the 
will,  to  prove  that  the  td^tator  was  not  of  sound  mind  at  the 
date  of  the  will.  This  ceitainly  was  the  issue  upon  that  point, 
whether  at  the  date  of  the  will  he  was  insane,  and  it  devolved 
on  the  party  impeaching  the  will  to  prove  this.  Whether  this 
proof  might  be  made,  by  proving  that  he  was  insane  before  the 
date  of  the  will,  and  so  place  the  ontts  of  proof  on  the  other  side, 
or  by  proving  an  unsound  state  of  mind « both  before  and  after 
the  date  of  the  wiU,  and  thus  enable  the  jury  to  infer  that  his 
mind  was  unsound  at  the  date  of  the  will,  is  another  question, 
and  one  which  the  charge  of  the  court  does  not  touch.  Doubt- 
less, if  testimony  of  this  character,  had  been  offered  it  would 
have  been  heard,  but  still  the  question  would  have  been  the 
same,  namely,  whether  all  this  pr»of  showed  that  he  was  of 
unsound  mind  at  the  date  of  the  will.  In  this  part  of  the  charge 
there  is  no  error. 

7.  The  judge  told  the  jury,  that  "in  legal  contemplation,  a 
person  is  of  sound  mind  and  memory,  if  he  appears  capable  of 
acquiring,  by  conversation  and  instruction,  a  competent  share 
of  understanding  to  enable  him  to  govern  himself  or  his  estate, 
or  memory  enough  to  retain  a  knowledge  of  what  he  may  ac- 
quire. The  counsel  for  the  plaintiffs  in  error,  insists  that  his 
honor  erred  in  this  instruction.  Inquiries  in  reference  to  the 
human  understanding  can  never  arrive  at  a  clear,  precise,  and 
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satisfactory  definition  of  what  state  of  mind  and  amount  of 
knowledge  shall  be  sufficient  to  enable  a  man  to  make  a  valid 
disposition  of  his  property.  Indeed,  it  is  often  extremely  diffi- 
cult to  determine  whether  a  man  ia  a  lunatic  or  not,  and  yet  a 
party  may  not  be  absolutely  insane,  but  at  the  same  time  he  may 
not  be  equal  to  the  important  act  of  disposing  of  his  property  by 
will.  Mountain  vs.  Bennett^  1  Cox,  356.  "On  the  other  hand, 
mere  weakness  of  understanding  is  no  objection  toaman^s  dis- 
posing of  his  estate  by  will,  for  courts  cannot  measure  the  size 
of  people's  understandings  and  capacities,  nor  examine  into 
the  wisdom  or  prudence  of  men  in  disposing  of  their  estates. 
Ormond  vs.  l^itzroy^  3  P.  W'ms,  129.  So  that  according  to 
Swinburne,  a  dull  pate,  or  a  dance,  is  not  prohibited  from  mak- 
ing his  testament.  Pt.  2,  sec.  3,  1  W*ms  on  Ex*rs,  32. 
If,  therefore,  a  party  have  a  competent  shard  of  understanding 
to  govern  himself  and  his  estate,  be*may  make  a  valid  will. 
But  it  is  objected,  that  the  judge  stated,  that  if  he  had  such  ca* 
pacity,  as  to  acquire,  by  instruction,  this  amount  of  understand- 
ing, and  possessed  memory  sufficient  to  retain  this  knowledge 
when  acquired,  he  would  be  of  sound  mind.  We  do  not  think 
there  is  any  error  in  this.  .  An  insane  man  cannot  profit  by  in- 
struction, nor  can  he  retain  knowledge  when  acquired.  So 
that  if  he  have  intellectual  capability  to  acquire  knowledge  and 
memory  to  retain  it,  and  thus  instructed,  have  a  competent 
share  of  understanding  tb  govern  himself  and  his  estate,  he  is 
of  sound  mind  and  memory. 

8.  Many  witnesses  were  examined  to  impeach,  and  others  to 
sustain  the  witnesses  to  the  will.  Some  of  these  impeaching 
witnesses  said,  that  from  report -they  would  not  believe  R.  G. 
Hale,  but  from  their  own  knowledge  they  -would  believe  him. 
In  reference  to  this  description  of  proof,  the  judge  charged  the 
jury,  that  '*when  a  witness  deposes  as  to  general  character,  he 
should  speak  of  his  own  knowledge  and  general  report,  and 
give  the  result  of  his  opinions  which  these  two  sources  of  infor- 
mation have  made  upon  his  mmd.  Character,  is  the  result  of 
personal  observation  and  intercourse,  and  the  information  de- 
rived from  others."  When  speaking  on  this  point,  the  judge 
said  to  the  jury,  that  "he  doubted  whether  a  witness  who  bad 
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no  personal  knowledge  of  an  individual  whatever;  did  not 
know  him  when  he  saw  him,  and  never  had  any  intercouse 
with  him  whatever,  could  from  mere  report,  without  some  such 
knowledge,  give  his  opinion  at  all  as  to  his  credibility."  This 
part  of  the  instruction  to  the  jury,  it  is  insisted  is  erroneous. 

Upon  this  subject,  the  writers  on  the  law  of  evidence  diflfer: 
in  none  of  them  at  this  day  is  the  principle  laid  down  by  bis 
booor,  the  circuit  judge,  maintained.  Mr.  Greenleaf  says, 
Law  of  Evidence,  vol.  1,  p.  640,  sec.  461:  "the  regular  mode 
of  examining  into  the  general  reputation  is,  to  enquire  of  the 
witness  whether  he  knows  the  general  reputation  of  the  person 
in  question  among  his  neighbors,  and  what  that  reputation  is. 
In  the  English  courts  the  course  is,  further  to  enquire  whether 
from  such  knowledge,  the  witness  would  believe  the  person  up- 
on his  oath.  In  the  American  courts  the  same  course  has  been 
pursued,  but  its  propriety  has  of  late  been  questioned,  and 
perhaps  the  weight  of  authority  is  now  against  permitting  the 
witness  to  testify  as  to  his  <tWn  opinion.*'  We  think  notwith- 
standing the  conclusion  of  the  learned  writer,  as  to  the  weight 
of  authority,  it  is  proper  that*  the  witness  shall  testify  as  to  his 
own  opinion.  But  this  opinion  must  be  the  result  of  his  knowl- 
edge of  the  general  reputation  of  the  principal  witness;  not 
of  particular  facts,  nor  ef  his  estimate  of  the  character  of  the 
party,  founded  upon  hid  personal  knowledge  of  ^any  facts. 
If  the  facts  within  his  knowledge  have  become  public,  and 
have  created  for  the  party  to  whom  they  relate  a  general  repu- 
tation— then  the  witness  may  give  his  opinion  founded  on  such 
facts.  But  this  opinion  is  not  to  be  formed  because  of  his  per- 
soqal  knowledge  of  the  facts,  and  the  estimate  his  own  mind 
may  place  upon  them— but  upon  the  general  reputation  which 
their  existence  has  giv«ri  to  the- party. 

And  here  it  may  not  be  amiss  to  distinguish  between  general 
reputation  and  rumors.  Rumors  may  exist,  and  may  acquire 
a  general  circulation  in  a  neighborhood — ^and  yet  their  origin 
may  be  so  vague,  or  the  sources  from  whence  they  spring,  so 
unworthy  of  credit,  as  that  the  people  of  the  neighborhood 
may  entirely  disregard  them,  and  retain  the  utmost  confidence 
in  the  party  to  whom  they  relate.    In  such  a  case  as  this,  it  is 
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clear  that  whatever  character  the  rumors  may  impute,  the  party 
has  no  such  general  reputation  as  that  which  these  rumors,  if 
believed,  would  give.  General  reputation  is  the  estimate  one's 
neighbors  place  upon  his  character. 

This  estimate  is  founded  upon  their  knowledge  of  his  integrity 
and  veracity,  or  the  want  of  these  virtues,  and  by  an  inter- 
change of  opinion  among  the  neighbors,  we  become  acquainted 
with  the  reputation  the  party  possesses  in  that  community.  It 
is  in  reference  to  this  general  reputation,  that  an  impeaching 
witness  must  speak.  And  we  think  the  witness  should  state, 
'^whether  he  knows  the  general  reputation  of  the  person  in 
question  among  his  neighbors,  and  what  that  reputation  is." 
He  may  then  state  ^'whether  from  such  knowledge,  he  would 
believe  the  person  on  oath." 

9.  The  court  charged  the  jury  that  "if,  after  the  execution 
of  the  will  in  1840,  the  testator  went  to  the  person  who  held 
it,  and  told  him  to  burn  it,  and  it  was  not  done,  although  he 
might  have  supposed  it  to  have  beon  burned,  it  is  no  revocation, 
although  he  might  have  been  of  sound  mind.  If  he  told  them 
to  burn  it,  and  he  was  of  unsound  mind,  and  it  was  not  done, 
it  of  course  is  no  revocation."  In  this  direction,  it  is  alledged 
there  is  error.  It  appears  from  the  proof  that  when  the  will 
was  executed,  it  was  left  in  the  custody  of  R.  6.  Hale,  who  had 
written  and  witnessed  !t  and  that  he  bad  given  it  to  his  wife  to 
take  care  of.  Some  time  after  its  execution,  the  testator,  who 
was  ninety  years  old,  went  to  the  house  of  the  witness  and  in 
great  apparent  distress  and  excitement  asked  for  his  wilL  He 
was  told  to  go  and  get  his  son,  Loyd,  and  some  neighbor  and 
get  the  will.  He  replied  that  his  son  had  driven  him  there, 
having  drawn  a  club  on  him  and  threatened  to  beat  him,  i^  he 
did  not  come  and  get  the  will.  He  was  so  excited  and  earnest 
that  the  witness  told  his  wife  to  get  the  will.  She  brought  a  pa- 
per which,  by  the  old  man's  direction,  was  thrown  in  the  fire. 
The  testator  was  in  great  trepidation  and  alarm,  and  seemed 
to  be  out  of  his  head.  The  paper  thrown  into  the  fire  was  not 
the  will,  but  was  an  old  school  article.  Some  days  afterwards 
the  testator  was  at  Hale's  house,  and  enquired  of  Sarah  Hale, 
(the  wife  of  R.  G.  Hale,)  if  she  had  his  will  yet;  she  told  him 
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she  had.     He  then  said,  she  must  keep  it,  and  do  what  he  had 
before  told  her  to  do  with  it. 

Upon  this  evidence,  it  is  insisted,  that  the  jury  were  justified 
in  rendering  a  verdict  establishing  the  will,  although  the  testa- 
tor directed  it  to  be  cancelled  and  another  paper  was  burned 
in  ^is  presence,  which,  at  the  time  he  believed  to  be  bis  will. 
It  is  certainly  true,  that  if  a  will  be  wholly  or  partially  des- 
troyed by  the  testator,  whilst  of  unsound  mind,  it  will  be 
established  as  it  existed  in  its  integral  state;  that  being  ascer- 
tainable. 1  Wms.  on  Ex'rs.  78.  If,  therefore,  the  jury  believ- 
Ipd  that  the  testator  was  of  unsound  mind  when  he  directed  the 
paper  to  be  burned,  and  that  it  was  not  his  voluntary  act,  the 
facts  that  occurred  would  not  amount  to  a  revocation.  Bui  this 
matter  should  have  been  left  to  them  to  decide  from  the  testi- 
mony. 

It  is  also  insisted  that  as  the  will  was  not  destroyed,  the  tes- 
tator afterwards  knew  that  it  was  in  existence,  and  intended 
that  it  should  stand  for  his  will,  and  that  these  facts  are  suffi- 
ciently proved  by  one  witness.  Upon  this  subject  we  concur 
with  the  following  propositions  laid  down  in  the  case  of  Bums 
vs.  Bums^  4  Serg  &  Rawle,  106,  297.  **If  a  man  having  two 
wills  in  his  hand,  intending  to  destroy  the  one  last  made,  by 
mistake  destroys  that  first  executed,  the  law  does  not  require 
in  order  to  revive  and  establish  the  will  intended  to  be  des- 
troyed, such  proof  as  is  necessary  to  give  validity  to  an  origi- 
nal will,  viz:  proof  by  two  witnesses.  ♦»•♦••• 
Such  will  ren^aining  in  existence,  it  is  a  matter  of  fact  in  the 
first  place,  whether  the  testator  intended  to  burn  it  or  not,  and 
in  the  second  place,  it  is  also  a  matter  of  feet,  whether  sup- 
posing he  did  intend  to  bum  it,  h(S  did  not  afterwards  know 
that  it  was  in  existence,  and  intend  that  it  should  stand  for  his 
will.  Those  facts  are  to  be  proved  as  facts  in  general,  and  not 
according  to  the  mode  prescribed  by"  statute  for  the  probate  of 
a  will.  So  the  evidence  given  of  testator's  intention  and  which 
will  he  intended  to  destroy,  may  be  rebutted  by  contrary  evi- 
dence, though  but  by  one  witness,**  1  Wms.  on  Ex'rs  72,  note 
1.  Thus  in  this  case,  if  the  testator  knew  that  Sarah  Hale 
still  had  bis  will,  and  intended  it  should  stand  for  his  will,  her 
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evidence  alone,  if  the  jury  believed  her,  would  have  been  suf- 
ficent  to  established  those  facts,  and  would  if  left  to  the  jury 
upon  a  proper  charge,  have  authorized  their  verdict  establish- 
ing the  will.  But  his  honor  did  not  leave  these  several  ques* 
lions  to  the  jury,  upon  a  proper  statement  of  the  law  in  refer- 
ence to  them.  ^ 

The  court  submitted  the  naked  proposition  to  the  jury,  that 
if  the  testator,  being  of  sound  mind,  told  the  witnesses  to  burn 
the  will,  and  it  was  not  done,  although  he  might  have  supposed 
it  to  have  been  burned,  it  is  no  revocation.  And  this  charge  is 
made  in  reference  to  a  transaction,  in  which,  from  the  proof  th^ 
testator  was  deceived  by  the  burning  of  another  paper,  which 
he  supposed  was  his  will.  We  cannot  concur  with  the  Circuit 
Court  in  the  principle  above  stg^d.  It  is  true,  an  intention  to 
revoke,  however  strong,  will  not  amount  to  a  revocation,  unless 
some  act  be  done.  But  Mr.  Williams  in  bis  Treatise  on  Ex- 
ecutors, p.  73,  says:  <*With  respect  to  what  shall  amount  to  a 
cancellation,  or  obliteration,  sufficient  to  operate  a  revocation, 
the  principle  appears  to  be^  that  if  the  intention  to  revoke  is  ap- 
parent, an  act  of  destruction  or  revocation  shall  carry  that  inten- 
tion into  eSect,  although  not  literally  an  efiectual  destruction, 
or  cancellation!  provided  the  testator  has  completed  all  he  de- 
signed to  do  for  that  purpose."  If  a  man  having  two  wills  of 
different  dates  by  him,  should  direct  the  former  to  be  cancelled, 
and  through  mistake  the  person  directed  should  cancel  the  lat- 
ter, such  an  act  would  be  no  revocation  of  the  latter  will.  1  P. 
W'ms,  846:  1  W'ms  on  Ex'rs,  6S.  Here,  although  there  was 
an  actual  cancellation,  it  was  no  revocation,  because  the  inten- 
tion to  revoke  was  wanting.  Upon  the  same  principle,  if  an 
act  be  done,  which  was  intended  as  a  revocation,  it  will  so  ope- 
rate, if  the  testator  has  completed  all  he  designed  to  do  for  that 
purpose,  and  believes  the  will  to  be  cancelled.  Thus  a  testa- 
tor opened  bis  will,  gave  it  a  '<rip"  with  his  hands  so  as  almost 
to  tear  a  bit  off*,  then  rumpled  it  together  in  his  hands  and  threw 
it  in  the  fire,  but  it  fell  off;  it  would  soon  have  been  burnt,  had 
not  one  Mary  Wilson,  who  was  present,  taken  it  up  and  put  it 
in  her  pocket.  The  testator  suspected  she  had  it,  and  said  it 
should  not  be  his  will,  and  bid  her  destroy  it.     He  afterwards 
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told  a  person  he  bad  destroyed  his  will,  and  should  make  no 
other  until  he  could  see  his  brother.  The  will  was  not  de- 
stroyed, but  the  juiy,  with  the  concurrence  of  the  judge,  thought 
this  a  revocation^  But  the  counsel  for  th6  defendants  in  error, 
insist  that  the  judge  did  not  err,  because  he  did  not  say  that  the 
facts  stated  would  be  no  revocation  if  the  testator  intended  to 
revoke.  It  16  true,  his  honor  simply  stated  that  if  the  testator 
directed  his  will  to  be  burned,  and  it  was  not  done,  it  would 
be  no  revocation,  although  he  might  have  supposed  it  was 
burned.  But  the  presumption  of  hew  prima  focie^  is,  that'  acts 
of  obliteration,  or  cancellation  are  done  animo  revocandi.  1 
Wms.  on  Ex'rs,  68.  We  think,  therefore,  that  in  this  instruc- 
tion his  honor  erred,  and  that,  although  upojn  a  proper  charg-e, 
we  should  have  been  satisfied  with  the  verdict  upon  this  evi- 
dence, yet  the  misdirection  of  the  court  was  calculated  to  mis- 
lead the  jury,  and  to  direct  their  attention  to  the  investigation 
of  the  case  in  a  manner  to  leave  out  of  view  the  true  grounds 
Dpon  which  the  verdict  should  have  been  based.  We  think, 
also,  that  his  honor  erred  in  his  direction  to  the  jury,  as  to  the 
grounds  an  impeaching  witness  should  form  his  opinion  of  a 
party  whose  credit  is  assailed,  and  that  for  these  errors,  the 
judgment  must  be  reversed,  and  the  cause  remanded  for  ano- 
ther trial. 
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Smith  vs.  Edwards  e(  aL 

Where  a  partner  selU  his  interest  in  a  partnership  concern,  he  has  no  lien  on  the  part- 
nership property  for  the  payment  of  partnership  debts  for  whinh  he  is  liable. 
When  he  retired,  he  trustCMl  to  the  personal  covenant  of  his  assignees. 

^     Trewhitt  and  Gauty  for  complainant. 

Torbit  and  Montgomery,  for  defendants. 

Reesb,  J.  delivered  the  opinion  of  the  court. 

The  complainant  and  James  S.  Edwards  and  John  S.  Ed- 
wards became  co-partners  in  a  mercantile  concern,  and  aftei^ 
some  time,  by  mutual  agreement,  in  writing  and  under  the  seal 
of  the  parties,  the  partnership  was  dissolved,  and  the  defend- 
ants stipulated  by  their  covenant  to  pay  the  debts  of  the  concern 
and  indemnify  the  complainant  against  said  debts;  and  further 
to  allow  him,  for  his  profits  $600  of  his  private  account  on  the 
books  of  the  firm»  and  the  complainant  transferred  all  his  in- 
terest to  said  James  S.  &  John  S.  Edwards.  All  the  former 
parties  were  jointly  sued  at  law  by  Eastern  creditors.  Upon 
which  James  S.  &  John  8.  sold  out  the  effects  of  their  concern 
to  one  Alpheus  S.  Edwards,  their  younger  brother,  a  clerk  in 
the  store,  on  credit,  taking  his  own  note  only;  and  he  for  some 
time  conducted  business  extensively  on  his  own  account,  bought 
$1600  worth  of  additional  goods,  and  then  sold  the  one-half  of 
the  concern  to  William  A.  Caldwell,  who  became  his  partner- 
Judgment  at  law  having  been  obfcned  against  the  complainant, 
the  said  James  S.  and  the  said'^^^S.,  by  the  Eastern  credi- 
tors, and  the  same  not  having  beCTBTO,  the  complainant  has 
filed  this  bill  for  the  purpose  of  reacnmg  specifically  and  hav- 
ing an  account  of  the  effects  of  the  late  firm,  of  which  he  was  a 
partner,  in  the  hands  of  any  of  the  defendants,  to  the  end,  that 
they  might  be  subject  to  the  satisfaction  of  claims  against  the 
first  mentioned  firm.  Is  the  complainant,  under  the  circum* 
stances  above  set  forth,  entitled  to  this?  The  creditors  are  not 
made  parties,  but  that  is  not  material,  for  merely  as  creditors, 
and  before  execution  levied,  they  have  not  strictly  any  equity 
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agaiQSt  ihe  joint  partnership  effects;  the^equity  is  subordinate 
to  the  equity  of  the  partners  and  to  bwrorked  out  through  that 
of  the  partners,  (See  Story  on  Partnj^hip,)  while  the  partner- 
ship is  solvent  and  going  on.  Creditors,  therefore,  having  no 
lien  on  such  effects^  they  may  for  a  valuable^  consideration  be 
transferred  bona  fide  to  any  persoUi  and  as  well  to  the  other 
partners  as  to  a  stranger.  See  Story  Part.  sec.  358.  In  such 
a  case  the  retiring  partner,  who  so  transfers  his  share,  has  no 
lien  on  the  property  for  the  discharge  of  the  debts  of  the  firm, 
for  by  bis  voluntary  transfer  thereof  he  has  parted  with  it,  and 
trusted  to  the  personal  security  and  personal  contract  of  the 
other  partners,  (sec.  369.)  This  principle  is  well  settled  in 
England;  6  Ves.  119,  927:  11  Ves.  3,  5.  This  is  the  situa- 
tion of  complainant.  He  dissolved  the  firm;  he  assigned  his 
interest  for  a  valuable  consideration,  and  he  took  the  personal 
covenant  of  indemnity  against  the  debts  of  his  assignees,  the 
former  partners.  He  does  not  pretend  that  this  was  not  done 
bone  fide.  What  lien,  after  this,  can  he  have  against  these  ef- 
fects, any  more  than  against  the  private  property  and  effects  of 
his  former  partners?  they  alike  belong  to  them  and  not  to  him. 
If  this  were  not  so,  business  would  not  be  continued  by  some 
members  who  come  into  a  firm  upon  the  retirement  of  a  partner 
for  to  give  them  both  liens  upon  the  efiects,  which  the  one  may 
have  sold  to  the  other,  and  taken  out  his  profits  and  obtained  a 
covenant  of  indemnity,  would  be  attended  with  a  confusion  and 
inconvenience  difficult  to  be  estimated.  The  plaintifTs  claim 
set  up  in  his  bill  is  barred,  therefore,  by  his  own  assignmeril, 
and  acceptance  of  a  personal  security  in  the  covenant  of  in- 
demnity of  his  partners.  .  He  is  barred  also,  by  the  purchase  of 
these  efiects,  by  Caldwell.  There  is  not  any  satisfactory  evi- 
dence to  show  that  this  purchase  was  not  fairly  made. 

Upon  both  grounds  we  affirm  the  decree  of  the  Chancellor. 
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Steel  vs.  West. 

An  anrmndmBnt,  to  a  petition  for  a  writ  of  certiorari  and  supenedeaa  should  be  receiv- 
ed with  jealousy  and  awarded  with  caution;  but  being  granted,  thc^court  should  not 
on  a  motkm  to  dismiss  confine  iu  consideration  alone  to  the  original  petition. 

HowUm^  for  Steel. 

•  Walker^  for  West. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  {daintiff  in  error  about  the  5th  of  May,  18459  presented 
his  petition  to  two  justices  to  obtain  a  certiorari  and  supersedeas, 
on  the  ground  of  a  judgment  against  one  Robinson  for  one  hun- 
dred and  one  dollars,  and  himself  for  eighty  dollars,  before  a 
justice  about  the  19th  of  April,  1845.  The  process  was  award- 
ed and  the  case  brought  up  at  the  January  term,  1845.  No 
motion  was  made  to  dismiss  the  writs  at  that  term,  but  leave 
was  given  to  the  petitioner  by  the  court  to  file  an  amended  pe- 
tition, which  was  done.  At  October  term,  1845,  the  plaintiff 
obtained  a  rule  to  show  cause  why  the  writs  should  be  dis- 
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missed;  but  no  argument  or  action  was  then  liad  upon  the  rule. 
At  the  February  term,  1846,  the  defendant  moved  the  court 
for  leave  to  file  an  amended  petition  for  writs  of  certiorari  and 
supersedeas.  Leave  was  granted  by  the  court,  and  an  amend- 
ed petition  was  duly  drawn  up,  sworn  to  and  61ed,  This  pe- 
tition not  only  shows  that  the  judgment  of  the  justice,  as  to  the 
petition,  was  illegal,  or  in  other  words,  showed  what  are  termed 
merits,  but  showed  likewise  sufficient  legal  grounds,  in  our 
opinion,  why  the  petitioner  did  not  appeal*  After  this  amend- 
ed petition  was  filed,  the  plaintifi^'s  rule,  to  show  cause  why 
the  writs  should  be  dismissed,  came  on  to  be  argued,  and  on 
argument  the  rule  was  made  absolute  and  the  writs  dismissed 
and  judgment  rendered  against  the  petitioner.  As  this  rule 
related  to  the  first  and  second  petitions,  the  judgments  of  the 
Circuit  Court  was  correct.  But,  as  we  have  said,  the  last  pe- 
tition contained  matter  to  maintain  the  issuance  of  the  writs. 
If  the  court  had  refused  to  grant  leave  to  amend  th^  petition, 
we  should  have  been  far  from  saying  that  such  refusal  would 
have  been  an  improper  exercise  of  the  discretion  of  the  judge 
over  a  question  of  practice  of  that  sort.  For  certainly  such 
amendments,  like  those  to  answers  in  Chancery  Court,  should 
be  very  guardedly  awarded.  But  having  granted  the  leave, 
and  the  amended  petition  having  been  duly  filed,  it  presented 
a  legal  obstacle  to  the  action  which  the  couft  afterwards  took  in 
dismissing  the  writs. 

Let  the  judgment  be  reversed,  and  the  case  be  remanded 
and  be  tried  in  the  court  below. 
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Ward  r^.  Roper. 

A  testamentary  {guardian  haa  the  legal  ri^ht  to  the  possession  and  cunody  of  \i\»  ward. 
This  le^l  right  will  be  controlled,  where  the  interest  of  the  child  obviously  re- 
qnires  it.  ^ 

Meigs  and  Cartuhers^  for  complainant. 
Guild,  for  .defendant. 
Reese,  J.  delivered  the  opinion  of  the  court. 

The  complainant,  by  the  last  will  and  testament  of  his  son, 
was  appointed  testamentary  guardian  of  two  children,  a  son 
and  dau^ter,  the  latter  now  about  eleven  y^ars  old  and  the 
former  about  nine  years  old.  This  bill  is  brought  against  the 
maternal  grand  father,  to  obtain  the  custody  of  the  wards.  The 
parents  of  the  children  are  both  dead,  the  mother  died  first. 
But  long  befoze  the  death  of  either,  they  surrendered  the  daugh- 
ter to  the  maternal  grand  father,  in  her  earliest  infancy,  for 
nurture,  and  under  an  agreement  that  she  was  to  be  brought 
up  by  him.  The  daughter  was  of  very  delicate  health,  and 
the  grand  mother  has  much  skill  as  well  as  great  tenderness  in 
the  treatment  of  children,  and  has  always  had  this  child  in  her 
possession. 

The  uniform  wish  of  both  parents  was,  that  the  daughter 
should  remain  with  the  grand  mother,  and  this  wish  was  dis- 
tincdy  repeated  by  the  father,  even  after  he  had  appointed  the 
complainant  testamentary  guardian.  The  complainant  has 
lost  his  wife  and  is  now  a  widower.  The  testamentary  guar- 
dian has  the  legal  right  to  the  custody  and  possession  of  his 
'wards.  But  the  case  oi  Payne  vs.  Payne,  settles  as  a  princi- 
ple, that  this  legal  right  will  not  be  impaired  but  will  be  con- 
trolled, in  a  case  where  the  interest  of  the  child  obviously  re- 
quires that  it  should  be  done.  Such  we  regard  as  being  the 
case  in  the  present  instance,  as  relates  to  the  daughter.  Those 
strong  ties,  arising  from  nature  and  nurture,  between  her  and 
her  grand  mother  should  not  be  broken. 

With  respect  to  the  son,  his  home  at  the  death  of  the  father 
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was  with  the  complainant,  and  was  taken  to  the  defendant's, 
under  promise  to  be  returned.  The  legal  right  is  with  the  com- 
plainant, and  we  are  not  satisfied  that  such  circumstances  exist 
as  to  control  that  legal  right.  It  would  be  wished,  indeed,  that 
the  children  should  be  much  together;  and  we  hope  that  when 
the  feelings,  unfortunately  engendered  by  this  contest,  shall  some- 
what abate,  that  the  complainant  will  permit  his  male  ward  to 
pass  much  of  his  time  with  his  sister. 

Our  decree  is,  that  the  daughter  remain  with  her  maternal 
grand  father,  and  that  the  son  be  restored  to  the  custody  of  his 
guardian,  the  complainant. 


Bhown  v8,  Slatb. 

In  case  of  gumkhmmit,  if  the  answer  be  not  suflknently  specific  to  charge  him,  the 
garnishee  will  be  discharged.  A  suspicion  arising  on  the  hot  of  the  answer  of  a 
fraudulent  transfer  of  property  to  aToid  process,  will  not  be  sufficient  to  charge  bim. 

MorshaUi  for  Brown. 

Alexander  and  Bo$tick^  for  Slate. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

James  Brown  caused  to  be  issued  from  the  Chancery  Court 
at  Franklin,  Williamson  county,  an  execution  against  John  B. 
Jones,  upon  which  Hiram  Slate  was  summoned  as  garnishee. 
Upon  his  examination  it  appeared,  that  John  B.  Jones  had  as- 
signed to  him  two  notes  on  Judith  Jones,  one  for  one  hundred 
dollars,  and  the  other  for  one  hundred  and  twenty-five  dollars. 
He  swears  that  he  bought  them  fairly,  and  paid  a  fair  consid- 
eration for  them.  But  it  is  supposed  that  ih  his  examination, 
he  does  not  satisfactorily  explain  the  transaction,  and  that  there 
is  ground  for  suspicion,  that  the  transfer  of  the  notes  was  color- 
able.    This  is  true.     The  answer  is  not  satisfactory,  and  does 
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leave  room  for  suspicion;  but  this  will  not  do  in  cases  of  gar- 
nishment. 

In  such  cases  we  have  always  held,  that  the  garnishee  must 
be  charged  upon  his  answer,  and  that  alone;  and  that  if  his  an- 
swer be  not  sufliciently  specific  to  charge  him,  he  must  be  dis- 
charged.    Such  is  this  case. 

There  is  nothing  specific  upon  which  to  charge  him.  He  ad- 
mits the  possession  of  the  notes,  but  insists  they  were  fairly 
tranferred  to  him  and  are  his  property.  Whether  this  be  so  or 
not,  cannot  be  looked  at  extrinsically  of  his  answer.  Upon  his 
answer,  he  ought  to  have  been  discharged. 

The  Chanceller  gave  judgment  against  htm,  which  must  be 
reversed. 


School  CoMiassioNBi^s  vs.  The  State. 

1.  Wbera  tlie  State,  in  violation  of  a  tnut,  ordered  a  sale  of  school  lands,  and  the  lands 
were  soM  under  the  law,  and  the  sale  suheequently  set  aside  on  the  grannds  of  the 
iiiTBlidi^  of  the  la  w  direotiog  such  sale.  It  is  heldf  (the  action  being  authorized  by 
law,)  that  the  State  was  liable,  not  for  the  amount  of  rents  received,  but  for  the 
amooBt  the  lands  would  have  rented  for. 

9.  Wliere  a  snit  was  eommenced  nnder  the  act  of  1835,  ch.  20,  authoriKing  the  recev- 
eiy  of  a  specific  amount  of  damages  against  the  State,  a  subsequent  statute  directing 
a  different  rule  of  damages  would  not  impair  or  change  the  state  of  right  existing 
at  the  institution  of  the  suit. 

In  1836»  the  legislature  of  the  State  directed  the  sale  of  lands 

Fesoved  for  the  use  of  schools,  and  portions  of  them  were  sold. 

The  Supreme  Court  of  the  State  declared  the  law  unconstitu* 

tional  and  invalids    In  1836,  the  legislature  passed  -an  act, 

authorizing  suit  to  be  brought  against  the  Treasurer  of  the  State, 

for  the  purpose  of  ascertaining  what  sums  the  School  Commis- 

sioners  are  entitled  to  as  rents  and  profits  of  lands,  of  which 

they  had  been  for  a  time  dispossessed  by  the  operation  of  the 

act  of  1826.     The  court  was  directed  "to  hear  evidence  of  the 

rents  and  profits,  and  interest  thereupon,  and  after  allowingthe 

State  all  just  credits  for  repairs,  improvements,  and  other  ne- 

15 
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cessary  expenses,  to  give  judgment  accordingly."     This  judg- 
ment the  Treasurer  was  authorized  to  satisfy. 

Under  this  act  suit  was  brought  in  the  Circuit  Court  of  Frank- 
lin county,  against  the  State  by  the  Commissioners  of  the  Bean's 
creek  tract  of  land,  in  Franklin  county,  and  process  served  on 
the  Treasurer  and  Attorney  General. 

During  the  pending  of  this  suit,  an  act  was  passed  to  amend 
the  act  of  1835,  which  provided,  that  claimants  under  the  act 
of  1835,  should  ^'recover  judgment  against  the  State  for  the 
amount  received  by  the  State  for  the  rents  of  said  land  and  no 
more;"  and  that  the  act  of  1835,  so  &r  as  it  conflicts  with  this 
act  should  be  repealed,  and  that  it  ^ould  not  operate  upon  jodg 
ments  already  recovered  under  the  provisions  of  that  act. 

The  following  decree  was  entered: 

<^This  day  came  as  well  the  complainants  by  their  counsel  as 
the  Attorney  General,  who  represented  the  State,  and  it  appear- 
ing to  the  court,  that  the  Treasurer  and  Attorney  General  have 
been  served  with  process  and  a  copy  of  the  complainant's  bill, 
and  they  not  having  answered  said  bill  according  to  law,  the 
said  bill  is  taken  as  confessed  against  the  State.  Whereupon 
the  said  bill,  being  read  and  heard,  together  with  argu- 
ment of  counsel  on  both  sides,  on  consideration  whereof,  it  is 
the  opinion  of  the  court,  that  the  complainants  are  entitled  to 
receive  from  the  State  the  actual  amount  of  rents  collected  and 
received  by  the  State  for  the  tract  of  school  land  in  the  bill  men- 
tioned, during  the  time  the  State  has  possession  thereof,  and 
rented  the  same  out  according  to  the  provisions  of  the  act  of 
1838,  ch.  158,  and  not  to  the  value  of  the  rents  as  provided  by 
the  act  of  1835,  it  being  competent  for  the  legislature,  in  the 
opinion  of  the  court,  to  repeal  or  modify  the  act  of  1835,  by  a 
subsequent  legislative  provision,  as  to  the  amount  or  mode  of 
compensation*  It  is  therefore  decreed  and  ordered  by  the 
court,  that  the  Clerk  of  this  Court  take  and  state  an  account  be- 
tween the  parties,  showing  the  amount  of  rents  received  by  the 
State,  for  the  said  tract  of  school  land,  during  the  time  the 
State  had  possession  thereof,  and  report  the  same  to  the  next 
court;  all  other  matters  being  reserved  until  the  coming  of  said 
report." 


DECEMBER  TERM,  1846.  116 


[School  OommiflsioiMri  o«.  The  State.] 

The  complalnaDts  haviDg  failed  to  introduce  proof  of  the 
amount  of  their  clainiy  the  bill  was  dismissed* 
The  complainants  appealed. 

TomIj  for  complainants. 

Auorney  General^  for  the  State. 

■ 

TuRLBT,  J.  delivered  the  opinion  of  the  court. 

This  is  a  suit  on  behalf  of  the  School  Commissioners,  of  the 
Bean's  creek  tract  of  land,  in  Franklin  county,  against  the  State. 
The  act  of  1835,  ch.  30,  gives  the  action  for  the  rents  and  pro- 
fits of  the  school  lands,  which  the  legislature,  in  violatidnof  the 
trust  reposed  in  it  by  the  General  Government,  had  diverted 
from  the  purposes  for  which  they  had  been  given.  That  it  was 
right  and  proper  that  the  State  should  pay  for  this,  the  amount 
of  damages  sastained  by  the  school  districts,  no  one  doubts. 
Bat  the  legislature  thought  prc^r  in  1838  to  modify  the  pro- 
visions of  the  act  of  1836,  by  a  statute  ch.  158,  which  directs, 
that  the  State  shall  be  responsible,  only  for  the  amount  of  rents 
'and  profits  actually  received  from  said  school  lands,  and  not 
for  what  might  have  been  received,  and  under  this  statute  the 
complainants  lost  their  rent,  because  they  declined  an  in- 
vestigation of  their  case  under  the  act  of  1838,  and  they  now 
prosecute  an  appeal  to  this  court. 

The  question  for  our  consideration  is,  whether  the  State  is 
responsible  for  the  rents  and  profits  which  might  have  been  re- 
ceived for  the  tract  of  land  which  forms  the  subject  of  this  con- 
troversy, or  only  for  the  amount  that  was  actually  received;  and 
we  can  have  no  doubt,  but  that  it  is  what  might  have  been  re- 
ceived, because  the  State  having  thought  proper,  in  violation  of 
a  trust,  to  take  these  lands  out  of  the  hands  of  those  who  were 
entitled  to  them,  upon  every  principle  of  justice  it  ought  to 
pay  what  they  would  have  rented  for. 

The  act  of  1835  gives  the  action,  and  so  far  it  is  not  rejicaled 
by  the  act  of  1838,  and  the  suit  was  brought  before  the  passage 
of  the  act  of  1838.     The  Commissioners  then  havujg  the  right 
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to  sue,  this  court  will  give  tbem  the  appropriate  damages 
against  the  Slate,  which  will  be  what  the  land  would  have  rent- 
ed for  under  proper  management*  This  the  Circuit  Judge  re- 
fused to  do,  and  the  case  will,  therefore,  be  reversed,  and  re« 
manded  for  further  proceedings,  according  to  the  principles  of 
this  opinion. 


IsLBR,  adm^r,  Sfc,  vs.  Turner. 

A  Oourt  of  Otmncery  will  exercise  juritdicdon  to  restrain  the  enforcement  of  a  jiutg- 
ment  obtnined  by  one  u  surety  of  a  firm,  under  the  act  of  1809,  ch.  60 f  where  it  ap- 
pears that  the  person  obtaining^  such  judgment  was  no  surety. 

This  bill  was  filed  in  the  Chancery  Court  at  Frankliui  by 
Isler,  administrator  of  Bryan,  against  Turner.  It  was  heard 
by  Chancellor  Cahal,  on  bill,  answers,  replication  and  proofi 
and  the  bill  dismissed*    Complainant  appealed. 

WashingUmj  for  complainant. 

Fogg  and  A.  Emngf  for  defendant. 

RexsBi  J.9  delivered  the  opioioo  of  the  court. 

In  March,  18S6,  Joseph  H.  Bryan,  the  complainant's  testa- 
tor, then  of  the  State  of  North  Carolina,  entered  into  a  mercan- 
tile co-partnership  with  his  nephew,  Henry  H.  Bryan,  furnish- 
ing to  the  firm  all  the  money  capital;  the  latter,  at  the  timei  re- 
sided in  Clarksville,  whefe  the  firm  was  to  do  business.  The 
style  of  the  firm  was  H.  H.  Bryan  &  Co.  A  few  weeks  after 
the  establishment  of  the  co-partnership,  Joseph  H.  Bryan  re- 
moved to  Clarksville,  and  resided  there  lor  about  six  months, 
when  he  removed  to  Nashville,  and  shortly  afterwards  to  the 
Western  District,  Fayette  county;  and  after  he  left  Clarksville 
he  never  returned  there  again.  In  August,  1837,  Henry  H. 
Bryan  went  to  the  Western  District  and  dissolved  the  partner- 
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ship  wkh  said  Joseph  H.  Bryan,  and  on  the  5lh  of  September, 

1837,  formed  a  new  partnership  with  his  brother,  Jesse  A. 
Bryan,  under  the  some  style  of  H.  H.  Bryan^  &  Co.  There 
was  no  newspaper  publicatien  of  this  dissolution,  or  of  the  for^ 
mation  of  this  new  partnership.  The  new  partners  gave  their 
note  to  Joseph  H.  Bryan  for  upwards  of  six  thousand  dollars 
ibr  bis  capital  and  supposed  profit.    On  the  dth  of  February, 

1838,  a  new  firm  was  entered  into  between  H.  H.  Bryan,  Jesse 
A.  Biyan  and  James  C.  Johnson,  under  the  style  of  Bryan, 
Johnson  &  Co.,  and  a  publication  was  made  in  the  Clarksville 
Chronicle,  of  the  formation  of  this  firm.  This  continued  to  ex- 
ist and  do  business  at  the  old  statid  for  three  months,  when  a 
dissolution  took  place.  Of  this  dissolution  a  publication  was 
made  in  the  same  newspaper,  and  also  that  business  would  be 
continoed  by  H.  H.  Bryan  &  Co.  This  last  firm  consisted  of 
EL  H.  &  J.  A.  Bryan,  and  continued  until  the  8th  July,  1838, 
wlien  they  sold  their  stock  of  goods  to  a  third  person.  Of  the 
fiN-matioQ  and  of  the  dissolution  of  these  two  last  partnerships, 
Joseph  H.  Bryan  bad  no  knowledge.  Mr.  Johnson,  the  partner 
in  one  of  the  firms,  says  that  he  had  no  contract  with,  and  knew 
nothing  of  Joseph  H.  Bryan. 

Joseph  H.  Biyan^  in  August  1888,  was  found  by  inquisition 
to  be,  and  to  have  been  for  several  months  past,  lunatic  and  of 
unsound  mind;  and  a  committee  or  guardian  was  appdinted  to 
take  charge  of  his  property.  On  the  2d  July,  1838,  Henry  H. 
Bryan  borrowed  of  one  Upton  Organ,  the  sum  of  one  thousand 
dollars,  and  gave  his  note  therefor  in  the  firm  name  of  H.  H. 
Bryan  &  Co.,  and  the  defendant,  by  his  signature  and  seal  on 
the  face  of  said  note,became6urety  of  said  H.  H.  Bryan  &  Co., 
witboat,  however,  the  fact  of  such  suretyship  appearing  upon 
said  instrument.  Upton  Organ  sued  H.  H.  Bryan  and  the  de- 
fendant Turner,  and  them  only,  upon  said  instrument,  and  ob- 
tained a  judgement  for  debt  and  interest  in  May  1840.  At  the 
September  term,  following,  in  the  same  court,  the  Circuit  Court 
for  the  county  of  Montgomery,  defendant  Turner  moved  for 
and  obtained  judgment  against  the  complainant,  as  the  admin- 
istrator of  Joseph  H.  Bryan,  dec'd,  and  against  Henry  H.  Bry- 
an and  Jesse  A.  Bryan,  without  notice,  not  upon  the  1st  section 
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of  (he  the  act  of  ISOl,  cb.  10,  as  being  surety,  lind  as  having 
paid  such  judgment,  but  upon  the  1st  section  of  the  act  of  1809, 
ch.  69,  as  being  a  surety,  and  having  hada  judgment  rendered 
against  him,  alter  having  the  fact  of  suretyship  found  by  a  jury, 
agreeably  to  the  statute.  This  judgment  was  for  the  amount 
of  the  other  judgment,  interest  and  costs. 

This  bill  is  filed  to  enjoin  the  last  named  judgment,  upon  the 
ground,  that  the  relation  of  principal  and  surety*  did  not  exist 
between  the  complainant's  testator  and  the  defendant*  The 
bill  alledges  that  the  defendant  was  the  nephew  of  Joseph  H. 
Bryan,  and  the  cousin  of  H*  H.  Bryan,  was  on  intimate  and 
confidential  footing  with  the  latter,  and  knew,  or  was  informed 
of  the  dissolution  of  the  first  firm,  and  knew  of  the  mental  inca- 
pacity of  Joseph  H.  Bryan,  at  the  time  the  note  was  made. 

The  answer  states,  that  there  was  no  publication  of  the  dis- 
solution; and  states  further,  not  that  defendant  had  no  know- 
ledge of  the  dissolution,  but  that  he  does  not  recollect  whether 
be  was  informed  of  it.  And  the  defendant  relies  upon  his 
judgment  at  law  being  conclusive;  and  that  complainant  has  an 
unembarrassed  and  adequate  remedy  at  law,  and^  therefore,  no 
remedy  in  equity.  The  proof  is,  that  at  the  time  of  the  disso- 
lution of  the  first  firm,  and  the  foroiation  and  dissolution  of  the 
other  firms,  the  defendant  lived  in  the  town  of  Clarksville;  that 
H.  H.  Bryan  and  other  members  of  his  fiimily  boarded  with 
him  during  all  that  time,  and  one  of  the  clerks  for  some  time; 
that  he  was  a  relation,  confidential  friend,  and  professional 
counsel  of  the  said  H.  H.  Bryan  and  of  the  firm;  that  he  habi- 
tually took  the  newspaper,  in  which  the  forjnation  and  dissolu- 
tion of  the  partnership  of  Johnson  with  the  Bry ans  was  pub- 
lished. That  on  all  the  changes  of  the  firms,  inventories  were 
ouide  out,  which  took  much  time,  during  which  the  front  doors 
of  the  store  house  were  closed.  When  to  all  this  it  is  added, 
that  the  defendant  does  not  deny  knowledge  of  the  dissolution, 
nor  of  the  existence  of  facts  from  which  he  ought  to  have  infer- 
red it,  but  only  his  recollections  of  having  been  informed  of  it. 
We  are  satisfied  that,  when  defendant  executed  the  note,  not 
only  that  Joseph  H.  Bryan  was  not  in  fact  a  partner,  but  that, 
from  all  the  facts  shown,  ihc  defendant  has  no  right  to  hold  nim 
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to  the  liability  of  a  partner.  Defendant  must  have  known  that 
Johnson  was  brought  into  the  firm,  and  he  must  have  known, 
from  the  distance,  absence,  and  mental  condition  of  his  uncle 
Joseph  H.  Bryan,  that  he  made  no  contract,  had  no  agency  or 
even  knowledge  that  be  was  brought  in;  and  that  would  have 
dissolved  the  first  firm,  if  it  had  then  existed.  There  are  other 
facts  from  whichi  we  think,  he  could  not  but  have  inferred  the 
same  thing. 

The  only  remaining  question  is  as  to  the  effect  of  the  judgment 
at  law,  and  is  there  a  remedy  in  equity?  The  judgment  at  law  in 
this  cause  is  not  a  summary  remedy  given  by  statute,  as  a  sub- 
stitute for  a  common  law  action,  as  in  the  case  where  the  sure- 
ty has  paid  the  debt,  provided  for  by  the  act  of  1801,  ch.  15, 
or  in  the  case  of  summary  judgments  against  sheriffs,  consta- 
bles, ficc.,  and  sureties,  when  debt  or  covenant  would  be  brought 
at  common  law;  but  this  judgment,  by  motion,  in  relation  to  the 
basis  on  which  it  rests,  the  mere  rendition  of  a  judgment  against 
a  surety,  is  an  isolated  and  anomalous  remedy,  existmg  no 
where  else,  that  we  are  aware  of:  it  is  a  sort  of  substitute  for 
the  equitable  remedy  which  the  security  Ji£^  by  bill  g^ia  timet 
against  the  principal  debtor  and  the  creditor,  to  compel,  for  his 
indemnity,  the  former  to  pay  the  latter.  But  the  remedy  is  a 
very  crude  one,  and  if  much  enforced,  bills  of  equity  will  have 
to  spring  up  around  it,  on  every  hand.  If  the  action  at  law,  re- 
sulting in  a  judgment  against  the  surety,  were  likewise  brought 
against  the  principal,  by  the  creditor  of  both,  then  the  liability 
and  indebtedness  of  the  principal  would  be  judically  ascertain- 
ed, and  the  case  so  far  simplified;  and  that  may  have  been  the 
state  of  things  in  the  contemplation  of  the  legislature  of  1809, 
when  this  particular  and  dangerous  remedy  was  given.  But, 
even  in  that  case,  whatis  the  situation  of  the  plaintiff*  in  this  sum- 
mary judgment?  it  is  a  mere  judgment  for  his  indemnity,  he  is 
not  beneficially  interested,  as  owner  of  it,  to  the  amount  of  one 
dollar,  until  he  has  paid  that  dollar.  The  very  judgment  con- 
stitutes him  a  trustee  for  the  creditor,  for  the  principal,  for  all 
parties. 

This  summary  judgment  for  indemnity  is  liable  to  much 
abuse;  the  surety  against  whom  the  judgment  has  been  render- 
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ed,  and  with  regard  to  which  he  is  to  be  indemnified  by  a  judg- 
ment over»  may  be  insolvent,  and  therefore  in  no  danger  from 
judgment  against  him,  and-  if  he  collect  on  bis  judgment  the 
principal  may  be  compelled  to  pay  twice.  But  if  the  liability 
and  indebtedness  of  the  supposed  principal  have  not  been  ju- 
dicially ascertained  by  a  suit  of  the  creditor  against  bim,  before 
the  surety  obtains  his  judgment  by  motion,  shall  he  not  be  per- 
mitted in  chancery,  or  somewhere,  to  show,  by  way  of  throw- 
ing off  the  burthen  of  the  surety's  judgment,  that  he  is  not  lia- 
ble, is  not  indebted,  has  paid  or  has  a  set  off?  So  far,  therefore, 
is  this  peculiar  judgment  of  indemnity,  which  constitutes  the 
plaintiff  in  it  a  trustee,  from  closing  the  equitable  forum,  that, 
itaelf  makes  and  calls  into  exercise  chancery  jurisdiction,  in 
order  to  limit  and  restrain  its  operation  and  prevent  it  from  do- 
ing mischief.  In  the  case  before  us,  the  name,  even,  of  Joseph 
H*  Bryan  was  not  upon  the  paper,  or  expressed  in  the  firm  sig- 
nature; be  was  not  a  partner,  therefore  not  contracted  with, 
by  either  Organ  or  Turner.  Organ  did  not  sue  bim  atlaw,  and 
ascertain  bis  liability  and  indebtedness.  But  he  sued  H»  H. 
Bryan  and  Turner  ^only;  and  on  the  foot  of  such  judgment 
""merely!  Turner  obtains,  on  motion,  his  judgment  of  indemniQr 
against  the  complainant,  H.  H.  Br3;ran,  and  Jesse  A.  Bryan,  as 
principals,  persons  never  associated  in  the  same  firm.  Shall  a 
judgment  of  this  nature,  a  judgment  of  indemnity,  and  thus  ob- 
tained, exclude  the  complainant  from  setting  it  aside  in  equity, 
by  showing  the  entire  transaction  set  fcnth  in  the  record  before 
usf 

We  do  not  wish  to  limit  or  question  the  remedy  of  writ  of  error, 
ecram  mo&m,  as  far  as  it  has  been  adopted  and  applied  in  this 
State;  nor  do  we  hold,  that  the  bill  of  equity  is  a  concurrent 
remedy  with  it,  in  those  cases.  But  we  hold,  that  in  the  case 
of  such  a  judgment  as  this,  as  we  have  described  it,  upon  its 
grounds  and  its  facts,  the  equitable  jurisdiction  is  ffee  from 
doubt,  although  it  may  be  possible,  that  the  writ  of  error  coram 
nobii  might  have  availed  to  revoke  the  judgment;  yet,  in  this 
case,  that  remedy  is  not  free,  unembarrassed  and  adequte. 

Let  the  decree  of  the  Chancellor  be  reversed,  and  the  judg- 
ment at  law  of  defendant  be  perpetually  enjoined. 
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McGan  v9*  Marshall. 

1.  Tlie  character  of  a  conveyaaco  it  detarmliied  inequity  by  the  clear  and  certain  in- 
tention of  the  parties;  and  any  agreement  in  the  deed,  or  in  a  separate  instrument, 
showing  that  the  parties  intended  that  the  conveyance  should  operate  as  a  security 
Iqr  il>0  repayment  of  money/will*  make  it  a  mortgage,  and  give  to  the  mortgager 
the  ri^  of  redempiion;  and  «ny  agrteaaot  at  the  tfane  of  the  loan,  to  purehaaafoc 
a  given  price  in  case  of  default,  is  not  permitted  to  interfere  with  the  right  of  re- 
d«nption. 

2.  Where  the  court  can  pronoUnte  die  contract  to  be  to  the  infant's  prejudice,  it  is 
roidb  and  when  to  his  benefit,  as  for  nooeesaries,  it  is  good;  and  when  theoontraot  Is 
of  an  nnoaitain  aauire  as  to  benefit  or  pngudioe,  it  is  voidable  only  at  the  eleetioiiof 
the  infant. 

3.  An  in^t  may  disaffirm  a  voidable  contract  after  he  becomes  of  age  by  the  execu- 
tion of  another  absolute  deed  for  the  same  property  to  a  third  person:  A  second 
mortgage,  however,  is  oo  diaaftrmaftee  of  a  previois  mortage,  baoaose  the  one  is  noi 
iaconnstant  with  the  other. 

4.  An  in&nt  eoLeooted  a  deed  of  mortgage,  and  whilst  a  bill  was  pending  for  ^  fore- 
closure of  it,  and  the  land  conveyed  in  the  possession  of  a  roceiver,  a  deed  of  trust 
WBM  executed  by  the  infant  to  a  third  person,  it  is  held,  that  such  second  conveyance 
wae  veid  and  conveyed  no  title* 

5.  A  sale  of  mortgagee's  intetest  in  land  by  flostep  against  him  alone  ooirmyB  no  tite 
the  debt  is  the  principal  and  the  land  mbrtgaged  only  an  incident. 

This  is  an  action  of  ejectment  which  was  brought  in  the 
Circuit  Conrt  of  WiBiamson  county,  and  tried  by  Judge  Maney 
and  a  jury  of  Williamson  county,  and  a  veirdict  and  judgment 
rendered  against  the  plaintiff,  from  which  he  appealed. 

D.  Campbellf  for  complainant. 

ManhaUf  Earing  and  Figures^  for  defendant. 

Gbbsn,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  gectment,  for  lot  No.  81,  in  the  Towb 
of  Franklin. 

It  appears  from  the  biU  of  exceptions,  that  James  McAlisler 

was  entitled  to  one  individual  fifth  part  of  said  lot,  and  that,  on 

the  1st  day  of  June,  1887,  being  then  an  infant,  the  said  James 

McAUster  conveyed  his  interest  in  said  lot,  to  Henry  Baldwin 

jr.  for  the  consideration  expressed,  of  $1000,  which  conveyance 

conclades  as  follows: 

16 
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"The  conditions  of  the  above  conveyance  are  such,  that 
whereas  the  said  James  McAlister  ts  about  opening  an  account 
with  the  firm  of  Anderson  &  Baldwin,  for  goods,  wares,  mer- 
chandize, and  other  things,  on  which  the  said  Anderson  &  Bald- 
win have  agreed  to  give  a  credit  of  two  years  from  the  date 
hereof,  and  if  the  said  James  McAlister  shall  pay  and  discharge 
at  the  end  of  two  years  from  this  date,  all  the  account  or  ac- 
counts which  he  may  at  that  time  owe  the  said  Anderson  & 
Baldwin,  then  the  above  conveyance  shall  be  void,  and  of  no 
effect;  otherwise  to  be  and  remain  in  full  force  and  virtue:  and 
if  the  said  McAlister  shall  be  able  to  sell  his  interest  in  said 
property  for  more  than  SIOOO,  he  shall  have  the  privilege  of 
doing  so,  within  said  two  years,  provided  he  pays  said  Ander- 
son &  Baldwin  their  account  against  him,  but  not  otherwise. 
And  if  the  said  Henry  Baldwin  jr.,  on  failure  of  the  last  above 
condition,  shall,  at  the  end  of  two  years  of  the  date  hereof  or 
at  the  attaining  of  lawful  age  of  the  said  James  McAlister,  or 
afterwards,  discharge  the  said  McAlister  of  the  debt  or  debts 
he  may  owe  the  said  Anderson  &  Baldwin,  and  pay  him  the 
difference  between  those  debts,  and  $1000  dollars,  then  the 
said  Henry  Baldwin  jr.  shall  have  the  title  to  the  said  McAIis- 
ter*s  interest  in  said  property — absolutely  in  fee  simple."  "In 
testimony,  &c." 

The  said  James  McAlister  became  of  full  age  in  Februaty, 
1840. 

The  plaintifr,  McGan,  having  a  judgment  against  Henry 
Baldwin  jr.,  on  the  23rd  of  November,  1840,  filed  his  bill 
against  Baldwin  and  McAlister,  to  subject  the  interest  of  Bald- 
win in  the  premises  in  dispute,  to  the  satisfaction  of  his  said 
judgment.  It  appears  upon  the  hearing,  that  McAlister  owed 
upon  the  mortgage  upwards  of  $900,  and  the  court  decreed  that 
his  interest  in  the  said  lot  81,  be  sold  to  satisfy  McOan's  judg- 
ment against  Baldwin.  On  the  16th  of  January,  18^,  the 
Clerk  and  Master  proceeded  to  sell  said  lot,  and  McGan  be- 
came the  purchaser.  At  the  April  term,  1843,  the  court  con- 
firmed this  sale,  and  decreed  that  the  title  to  the  premises  be 
vested  in  McGan. 

On  the  29th  of  March,  1841,  the  said  James  McAlister,  con- 
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veyed  his  interest  in  said  lot,  No.  81,  to  Alexander  C.  Carter, 
in  trast,  to  secure  the  payment  of  certain  debts  therein  named; 
and  in  which  deed,  is  an  assignment  of  all  his  estate  for  the 
benefit  of  his  creditors- 
Henry  Eelbeck  and  B.  S.  Tappan,  had  each  recovered  a 
judgment  against  James  McAlister,  at  the  July  term,  1840,  of 
the  Williamson  Circuit  Court,  and  executions  on  these  judg- 
ments were  levied  on  the  lot  in  question,  one  on  the  29th  of 
March,  1841,  and  the  other,  on  the  22nd  of  May,  1841 — and 
all  the  interest  of  James  McAlister  in  said  lot  was  sold,  and  the 
defendant  Marshall  became  the  purchaser,  and  took  a  deed 
from  the  Sheriff  for  the  same. 

On  the  20th  February,  1840,  Mary  F.  Baldwin,  wife  of  Hen- 
ry Baldwin  jr.,  filed  her  bill  in  the  Chancery  Court  at  Franklin, 
against  creditors  of  said  Henry  Baldwin  jr.,  enjoining  the* sale 
of  said  Jot  No.  81,  (which  had  been  levied  on  by  virtue  of  exe- 
cutions, in  favor  of  the  said  creditors,)  claiming  the  same  as 
her  separate  estate.  Henry  Baldwin  jr.  was  made  a  party  to  the 
bill  of  the  said  Mary  F.,  but  James  McAlister  was  no  party. 
At  October  term,  1841,  of  the. said  court,  a  decree  was  made, 
directing  the  interest  of  Baldwin,  in  said  lot,  to  be  sold,  which 
was  done  by  the  Clerk  and  Master,  and  the  defendant  Marshall 
became  the  purchaser.  At  the  April  term,  1842,  the  said  sale 
was  confirmed  by  the  court,  and  the  title  vested  in  the  pur- 
chaser. 

On  the  10th  of  January,  1840,  an  execution  in  favor  of 
Robert  M.  House,  against  Henry  Baldwin  jr.,  was  levied  on 
said  lot.  No.  81,  as  the  property  of  said  Baldwin. 

At  the  time  the  deed  of  trust  was  executed  by  McAlister  to 
Garter,  the  receiver,  in  the  suit  of  Mary  F.  Baldwin  vs.  Henry 
Baldwin  jr.  was  in  possession  of  the  lot,  No^  81,  under  an  in- 
terlocutory order  in  said  cause.  * 

The  court  charged  the  jury  in  substance,  that  the  deed  from 
McAlister  to  Baldwin,  though  executed  when  he  was  an  infant, 
was  not  void,  but  was  voidable  only:  "That  the  legal  eflect  of 
that  deed,  was  more  than  a  mere  mortgage: — it  not  only  pro- 
vided for  securing  the  account  intended  to  be  raised,  but  it  was 
an  absolute  conveyance  to  Baldwin." 
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The  jury  found  for  the  defendaDti  aud  the  plaiDtifF  appealed 
to  this  court. 

t.  The  first  question  to  be  considered  is,  whether  bis  Honor 
charged  the  law  correctly,  when  he  told  the  jury  that  the  kleed 
from  McAlister  to  Baldwin,  was  an  absolute  conveyance.  And 
we  think  it  most  clear  that  he  did  not* 

The  deed  states,  that  it  is  made  upon  condition,  that  if,  within 
two  years,  McAlister  should  pay  the  account  he  was  about  to 
create  with  Anderson  &  Baldwin,  it  was  to  be  void:— that 
McAlister  should  have  two  years  within  which  he  was  at  liber- 
ty to  sell  his  interest  in  said  property  for  $1000,  provided  be 
should  pay  Anderson  &  Baldwin  their  account  against  him--- 
or,  if  neither  of  these  conditions  should  be  performed,  then 
BsUdwin  was  to  be  at  liberty  to  discharge  McAlister  from  his 
lifibility  to  Anderson  &  Baldwin,  and  to  pay  the  difierence  be- 
tween their  debt  and  $1000 — and  thereupon  he  was  to  have 
the  title  absolutely,  in  fee  simple* 

In  4|  Kent's  Commentaries,  143,  it  is  said;  "In  equity  the 
character  of  the  conveyance  is  determined  by  the  clear  and 
certain  intention  of  the  parties,  and  any  agreement  in  the  deed, 
or  in  a  separate  instrument,  showing  that  the  parties  intended 
the  conveyance  should  operate  as  a  security  for  the  repayment 
of  the  money,  will  make  it  such,  and  give  to  the  mortgagor  the 
right  of  redemption.''  And  again,  page  143;  *'An  agreement, 
at  the  time  of  the  loan  to  purchase  for  a  given  price,  in  case  of 
default,  is  not  permitted  to  interfere  with  the  right  of  redemp- 
tion." 

Now,  unquestionably,  this  deed  was  intended  by  the  parties 
as  a  security  for  the  money  McAlister  might  owe  for  the  pur- 
chase of  goods,  within  two  years.  And  by  the  express  provi- 
sions of  the  deed,  if  the  bargainor  should  pay  ibr  the  goods 
within  two  years,  the  deed  was  to  be  void.  Words  more  ap- 
propriate, to  create  a  security  for  the  payment  of  the  mioney 
for  which  McAlister  might  become  liable,  could  scarcely  be 
used — and  if  a  security,  the  mortgagor  has  the  right  of  re- 
demption. 

The  subsequent  condition,  containing  a  stipulation,  that  at 
the  end  of  two  years,  Baldwin  might  purchase  the  lot  for  $1000, 
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we  have  seeo^  cannot  be  permilled  to  interfere  with  the  right 
of  redemption,  4  Kent's  Com.  143.  For  if  such  agreement 
were  allowed,  ^*It  would  throw  open  a  wide  door  to  oppression, 
and  enaUe  the  creditor  to  drive  an  inequitable  and  hard  bar- 
gain with  the  debtor,  who  is  rarely  prepared  to  discharge  his 
debt  at  the  specific  time."  Coote  on  Mort.  13,  top  page,  18 
Law  Lib. 

This  deed  is,  therefore,  not  absolute,  butis  a  secarity  for  the 
payment  of  such  debt  as  the  mortgagor  might  create  with  An* 
deraoQ  &  Baldwin,  for  goods;  and  the  condition  that  the  tide 
rfiould  rest  absolutely  in  Baldwin,  on  his  payment  of  a  thou* 
sand  dollars  at  the  end  of  two  years,  cannot  be 'permitted  to 
interfere  with  the  right  of  redemption. 

Sod.  It  is  insisted  ibr  the  defendant  in  error,  that  the  deed  of 
Baldwin  is  void,  and  not  voidable  only,  and  that  the  title  was 
ia  McAlister,  when  thejudgmentst^Eelbeck  ami  Tappaawere 
obtained  against  him  }n  July,  1840,  at  which  time  he  was  of 
lawful  age,  and  consequently  that  the  defendant's  purchase  at 
the  execution  sale,  made  by  virtue  of  said  judgments,  vested  in 
him  a  good  title* 

We  do  not  hold  the  deed  of  an  infant  to  be  absolutely  void. 
It  is  for  his  interest  in  most  cases,  that  it  should  be  voidable  only, 
at  his  election,  and  the  tendency  of  modern  decisions  is,  greats 
ly  to  limit  the  cases  in  which  the  contract  of  an  infant  shall  be 
void.  In  the  case  of  WheaUm  vs.  Etutj  6  Yerg.  R.  69,  this 
court  held,  tlat  the  deed  of  an  infant,  executed  by  him  for  the 
sale  of  his  land,  was  only  voidable,  at  bis  election.  The  rule 
there  stated,  is,  <^ That  when  the  court  can  pronounce  the  con- 
tract to  be  to  the  infant's  prejudice,  it  is  void,  and  when  to  his 
benefit,  as  for  necessaries,  it  is  good;  and  when  the  contract  is 
of  an  uncertain  nature  as  to  benefit  or  prejudice,  it  is  voidable 
only,  at  the  election  of  the  infant.'' 

The  counsel  for  the  defendant  insist,  that  the  contract  in  this 
case,  was  to  the  prejudice  of  the  infant,  as  is  shown  by  the 
character  of  his  dealing  with  Anderson  &  Baldwin.  The 
court  cannot  look  out  of  the  instrument,  to  determine  this  ques- 
tion. The  deed,  if  void,  was  void  the  moment  it  was  execut- 
ed, and  if  at  that  lime,  it  was  only  voidable,  proof  of  the  sub- 
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sequent  application  of  the  consideration  received  by  the  infant 
injudiciously,  cannot  render  it  void. 

From  the  face  of  this  deed,  we  cannot  see  that  it  was  to  the 
prejudice  of  the  infant.  It  is  a  mortgage  to  secure  payment  for 
goods  to  be  purchased,  and  which  were  to  be  paid  for  in  two 
years.  We  cannot  see  but  that  such  arrangement  as  thi%  might 
be  beneficial  to  the  infant,  to  enable  him  to  obtain  necessaries; 
nor  could  it  be  knocvn  at  the  time  he  made  the  deed,  that  he 
would  purchase  any  article  that  was  not  necessary.  Besides, 
he  would  have  a  right  to  redeem  the  mortgage  at  the  end  of  two 
years;  and  in  the  setdement  of  the  accoutit,  to  disallow  any 
item  which  he  may  have  been  permitted  unadvisedly  to  pur- 
chase. We  think,  therefore,  that  if  an  infant  may  sell  his  land, 
and  the  deed  is  only  voidable,  as  in  WheaUm  vs.  Eastr  there  is 
no  reason  why  this  mortgage  should  be  held  to  be  void. 

3rd.  It  is  insisted  that  McAlister  avoided  the  mortgage  to 
Baldwin,  by  his  deed  of  trust  to  Cartei:,  dated  24th  March, 
1811,  after  he  arrived  of  full  age. 

It  is  certainly  true,  that  an  infant  may  disaffirm  his  voidable 
deed,  by  an  act  equally  solemn  after  he'  becomes  of  age;  such 
as  the  execuuon  of  another  deed  to  a  third  person  for  the  same 
property.  11  Jh.  Rep.  539:  14  Jh.  Rep.  124:  10  Peters'  R* 
76:  2  Dev.  &  Bat.  320:  17  Wend.  R.  119:  2  Kent's  Com. 
238.  But  this  must  be  understood,  of  absolute  deeds,  incon- 
sistent with  each  other,  thereby  making  it  manifest  that  it  was 
the  intention  of  the  party  to  disaffirm  the  former  deed.  But  a 
subsequent  mortgage,  or  deed  of  trust,  is  not  inconsistent  with 
the  former  one.  It  may  be,  that  the  estate  is  of  value,  greatly 
beyond  the  debt  secured  by  the  first  mortgage.  In  such  case, 
the  second  mortgage  would  obtain  the  benefit  of  such  additional 
value;  and  the  execution  of  such  mortgage,  by  a  party  who  had, 
during  infancy,  executed  a  prior  mortgage,  would  not  indicate  ' 
an  intention  to  disaffirm  such  mortgage.  For  this  reason  alone, 
we  are  satisfied  that  the  deed  of  trust  to  Carter  is  no  disaffirm- 
ance of  the  mortgage  to  Baldwin. 

But  the  deed  to  Carter  was  executed  while  McGan's  bill, 
against  Baldwin  and  McAlister,  for  the  foreclosure  of  the  mort- 
gage was  pending,  and  while  the  receiver  in  the  case  of  Mary 
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F.  Vs.  Hefiry  Baldwin  et  aUy  was  in  possession  of  the  lot.  The 
deed  of  trust  for  this  lot,  was  therefore  void^and  conveyed  no 
tide  to  Carter.  Orider  vs.  Paynej  9  Dana  120: 1  Jh.  Ch.  Rep. 
567.  And  if  void  as  a  conveyance,  it  could  not  operate  to  dis- 
affirm the  prior  deed,  though  it  might  be,  if  valid,  inconsistent 
with  it. 

4th.  The  defendant  in  error  acquired  no  title  to  this  lot  by 
bis  purchase  under  the  decree,  in  the  case  of  Mary  F.  vs.  Henry 
Baldwin*  To  this  bill  McAlister,  the  mortgagor,  was  no  party. 
Baldwin  had  no  interest  in  this  lot,  except  as  a  security  for  his 
debt  The  debt  is  the  principal,  and  the  land  is  only  an  inci- 
dent. The  sale,  under  that  decree,  of  Baldwin's  interest  in 
the  land,  did  not  carry  the  debt  with  it;  for  to  hold  this,  woold 
be  to  assame  that  the  transfer  of  the  incident  would  operate  to 
transfer  the  principal,  a  manifest  absurdity. 

This  sale,  therefore,  transferred  no  title  to  the  purchaser,  and 
did  not  interfere  with  the  right  of  McGran  to  obtain  his  decree  of 
foreclosure  and  sale,  whereby  he  obtained  all  the  interest  of  the 
mortgagor  and  mortgagee  bothy  to  the  land  in  dispute. 

Beverse  the  judgment,  and  remand  the  cause  for  another  trial 
to  be  had  therein. 


Gibson  etais.  vs.  Martin* 

1.  A  jndpnent,  by  modem,  against  an  oflScer  and  a  part  of  his  saretieSi  is  erroneous; 
imlen  a  soraty  be  dead  and  have  no  administntorf  or  none  known. 

S.  The  MB  letuu  of  an  execution  must  be  aflBrmatively  proven,  to  authorize  a  judg- 
neat  by  motioB. 

3.  Ob  a  motion  for  a  non-retam  of  ajS.  fa,,  the  insufiiciency  of  the  return  cannot  be 
proved  by  a  copy. 

HautUm,  for  Gibson  et  als. 

Brovm  and  Roiebafintgkf  for  Martin. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  Circuit  Court  gave  judgment,  on  motion,  against  Gibson, 
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Coroner,  and  sureties,  on  motion,  for  the  non- return  of  an  exe- 
cution. 

This  judgment,  for  more  than  one  reason,  is  erroneous*  The 
judgment  on  the  face  of  it  states,  and  the  Coroner's  bond  shows, 
that  the  motion  was  not  made  against  one  Smith*  a  co^bligor 
in  the  bond.  This  court  has  decided,  that  this  statutory  rem* 
edy,  by  motion,  must  embrace  all  the  sureties. 

The  only  exception  made  is,  where  a  surety  is  deadi  and 
the  administrator  is  not  known,  or  there  is  none  at  the  time  of 
the  motion* 

2nd.  It  has  not  been  proved^  affirmatively,  that  the  process 
was  not  returned.  The  Clerk  says,  that  at  the  return  term  he 
was  in  Teacas^  and  he  saw  no  return  entered  on  tlie  return 
docket,  and  cannot  find  the  execution.  No  deputy  is  swam,  or 
other  person  attending  to  business  for  the  Clerk,  at  the  return 
term. 

The  want  of  an  entry  in  the  execution  docket  does  not  prove, 
that  the  execution  was  not  returned. 

The  presumption  is  not  greater^  that  the  derk^  or  the  clerk's 
deputy,  will  do  his  duty,  than  that  the  sheriff  or  coroner  will 
do  his. 

3rd.  The  original  execution  is  not  produced,  and  we  cannot 
look  at  the  copy  on  the  minutes  for  the  purpose  of  holding  the 
return  to  be  insufficient*  because  such  copy  on  the  minutes 
was  without  authority  of  law,  a  matter  of  supererogation,  and 
imparting  no  verity  to  the  copy  for  the  purpose  of  this  motion. 

Let  the  judgment  be  reversed,  and  the  plaintiffs  in  error  go 
hence,  and  recover  their  costs. 


DECEMBER  TERM.  1846.  139 

6oB|  a  slave  vs.  Thb  Statb. 

The  caption  of  a  record  roust  show  the  coart  ww  held  at  the  place  required  by  law. 

Shackled  and  WkUwartth  for  Bob. 

Auomey  General^  for  the  State. 

Gbbbn,  J.  delivered  the  opiDion  of  the  court. 

The  plaintiff  in  error  was  indicted  and  has  been  convicted 
of  murder,  and  condemned  to  be  hung.  From  this  judgment 
a  writ  of  error  has  been  prosecuted  to  this  court. 

The  first  error  is,  that  the  record  does  not  show  where  the 
court,  by  whom  the  indictment  was  taken,  was  holden.     It 

commences: 

"State  of  Tennessee,  Stewart  County,  Monday,  October  26, 
1846.  Court  met  according  to  adjournment,  present  and  pre- 
siding the  Hon.  Mortimer  A.  Martin,  Judge,  &c.,  of  the  seventh 
judicial  circuit,  for  the  State  of  Tennessee." 

This  is  the  entire  caption  of  the  record,  and  from  this  state- 
ment, we  cannot  see  that  the  court,  by  whom  the  indictment 
was  taken,  was  holden  at  the  court  house,  in  Stewart  county, 
where,  by  law,  it  is  required  to  be  holden. 

This  we  hold,  it  is  essential,  the  record  should  show.  The 
judge  would  have  no  jurisdiction  toempannel  a  jury,  and  take 
an  indictment,  at  a  difierent  place  from  that,  at  which  the  law 
requires  his  court  shall  be  holden.  He  must,  therefore,  certify 
in  his  record,  that  the  court  was  holden  at  the  court  house  in 
the  county  of  Stewart.  This  is  not  done,  and  the  omission  is 
fatal,  and  the  judgment  must  be  arrested. 

Reverse  the  judgment,  and  remand  the  prisoner  to  Stewart 
county  to  be  proceeded  against 

17— Vol.  vu. 
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Brandon  t^  Green. 

1  Where  tt  jvdptMnt  has  ^om  agsimt  a  party  in  eouit  of  law,  where  he  had  ao  un- 
embarrassed  defence,  he  cannot  be  afterwards  heard  in  equi^,  unless  he  is  prevent- 
ed from  making  his  defence  at  law  by  accident  or  fraud,  or  fiMiU  of  die  ocber  party, 
without  negligence  on  his  part. 

2.  The  act  of  1844,  ch.  107,  authorising  die  filing  bills  to  defeat  usurious  contracts,  ap- 
plies to  cases  of  contracts  entered  into,  or  judgments  obtained  before  its  enactment. 
This  statute  is  constitutional,  as  it  does  not  impair  a  right  but  furnishes  a  remedy. 

A  decree  was  rendered  in  this  case  by  Chancellor  Cahal  in 
fnvor  of  the  complainant^  and  defendant  appealed. 

Turner^  for  the  complainant. 

Mosely  and  J«  Campbell^  for  defendant. 

GBBBNr  J*  delivered  the  opinion  of  the  court. 

This  is  a  bill  to  enjoin  part  of  a  judgment  recovered  by  the 
defendant  against  the  complainant,  on  the  ground  of  usury.  Il 
appears  by  the  bill  and  answer,  that  the  complainant  was  in- 
debted to  the  defendants  $700,  due  in  January,  1841.  The 
complainant  paid  the  defendant  $84  for  the  forbearance  to  sue 
for  two  years,  and  suit  was  commenced,  at  September  term, 
of  the  court,  1843,  and  judgment  was  obtained  at  the  January 
term,  1844,  for  $834  the  principal,  and  the  interest  of  said  note, 
in  addition  to  the  $84,  that  bad  been  paid#  This  sum  was  not 
credited  on  the  note,  because  it  was  given  for  the  forbearance 
to  sue  for  two  years,  in  addition  to  the  accruing  interest 

The  contract  by  which  this  $84  was  obtained,  is  clearly  usu- 
rious, and  this  sum  should  have  been  credited  when  the  judg- 
meDt  was  taken. 

It  is  said,  however,  the  complainant  had  an  unembarrassed 
remedy  at  law,  of  which  he  should  have  availed  himself,  and 
that  not  having  made  his  defence  there,  he  cannot  be  heard, 
now,  in  this  court. 

The  principle  here  stated,  has  been  often  decided  by  this 
a>urt,  and  is  the  settled  doctrine.  When  a  party,  who  is  sued 
at  law,  hsB  an  unembarrassed  defence,  he  cannot  be  afterwards 
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beard  in  equity,  unless  he  is  prevented  from  making  his  de- 
fence at  law  by  accident  or  fraud,  or  tbe  fault  of  tbe  other  party, 
unmixed  with  fault  or  negligence  on  his  part.  We  have  been 
compelled  to  adopt  this  principle  to  prevent  the  Court  of  Chan- 
cery becoming  a  forum  for  the  ijehearing  of  cases  which  have 
been  tried  at  law.  We  do  not  thereby  deny  that  a  complain- 
ant has  a  right,  but  we  determine  that  he  has  lost  his  remedy 
by  his  negligence,  in  omitting  to  make  his  defence  at  law. 

But  the  legislature,  by  an  act  passed  the  26th  January ,  1844, 
declare,  ^'whenever  a  defendant  is  sued  at  law,  where  there  is 
usury,  and  shall  fail  to  plead  or  rely  upon  that  defence,  or  where 
he  does  plead  it,  and  such  defence  fails  for  want  of  proof*  it 
shall  be  lawful  for  him  to  file  a  bill  in  equity,  in  which  he  shall 
state  the  ground  of  the  usury,  and  the  court  upon  the  usury  be- 
ing made  to  appear  according  to  the  rules  regulating  equity 
proceedings,  shall  give  the  requisite  relief." 

The  legislature,  by  this  law,  requires  courts  of  equity  to  affi)rd 
a  remedy  in  cases,  where  before  its  passage,  no  remedy  could 
be  had.  Before  this  act,  in  the  cases  mentioned,  equity  had 
no  jurisdiction;  but  tbe  act  gives  that  jurisdiction.  It  is  not, 
therefore,  the  creation  of  the  right,  but  tbe  regulation  of  the 
remedy.  It  is  not  a  retrospective  law,  in  the  sense  in  which 
the  constitution  prohibits  the  passage  of  such  laws.  By  its 
terms,  it  applies  to  all  cases  where  bills  shall  be  filed  after  its 
passage;  and,  in  our  opinion,  may  be  properly  applied  to  con- 
tracts entered  into,  or  to  judgments  obtained  before  its  enact- 
ment, as  well  as  to  cases,  where  the  contract  and  judgment  are 
both  subsequent  thereto. 

The  complainant  is,  therefore,  entitled  to  relief  in  this  case, 
and  the  decree  of  the  Chancellor  must  be  affirmed. 


132  NASHVILLE, 


Dranb  vs.  McGavock. 

A  cieric  of  a  court  is  not  sobject  to  garnishment  for  monies  rocoived  by  him.  Such 
funds  a*  0  subject  to  the  control  of  the  court  whilst  in  his  hands  as  an  officer  of  the 
court. 

Kimbley  for  plaintiff. 

Faggf  for  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  a  garnishment  against  McGavock,  who  was  sumnion- 
ed,  to  istate  what  effects  he  had  in  his  hands  belonging  to  Mc- 
Cage.  He  answered,  that  as  Clerk  of  the  District  Federal 
Court,  and  not  otherwise,  he  had  in  his  hands  monies  due  to 
McCage,  for  dividends  declared  by  the  court  from  the  effects 
of  certain  bankrupts;  and  that  on  the  11th  of  Jane,  1846,  he 
was  notified  by  the  agent  of  Robert  Bryson,  that  the  said  monies 
had  been  assigned  to  him  by  McCage. 

Upon  this  answer,  no  judgment  ought  to  be  pronounced 
against  the  garnishee. 

This  is  not  like  the  case  of  an  overplus  in  the  hands  of  a 
sheriff;  but  rather  like  the  case  of  monies  collected  by  a  sheriff 
on  an  execution.  The  sheriff  is  not  liable  to  garnishment  for 
money  collected  by  execution,  because  he  holds  the  money  as 
an  oflScer  of  the  court,  subject  to  the  orders  of  the  court  When 
he  collects  a  greater  su  m  than  the  execution  requires,  he  holds 
such  overplus  subject  to  the  demand  of  the  defendant  in  the  ex- 
ecution; and  for  the  money  so  in  his  hands,  he  may  be  garni- 
sheed.  1  Hump.  Rep.  300.  Such  is  not  the  situation  of  the 
clerk  of  a  court,  who  receives  money  by  virtue  of  his  office. 
During  the  whole  time  he  may  have  monies  in  his  hands  as 
clerk,  he  is  subject  to  the  orders  of  the  court,  in  respect  to  the 
persons  to  whom  he  shall  pay  it.  To  hold  that  it  may  be  taken 
out  of  his  hands  by  garnishment,  would  be  to  deprive  the  court, 
of  which  he  is  clerk,  of  all  control  over  it. 

11*  the  clerk  of  a  court  could  be  called  on  by  garnishment  to 
pay  out  money  officially  received;  such  a  law  wopid  bo  most 
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inconvenient  and  mischievous  in  practice.  Take  for  exanaple 
ibe  Clerk  of  the  District  Federal  Court,  as  is  this  case.  A  bank- 
rupt has  often  numerous  creditors,  and  when  the  dividend  of 
his  effects  has  been  declared,  the  clerk  might  be  served  with 
numerous  garnishments  from  remote  counties,  where  he  must 
attend  in  person  to  answer,  to  the  neglect  of  his  official  duties, 
and  the  detriment  of  the  public  service,  to  say  nothing  of  the 
personal  inconvenience  and  annoyance  of  himself. 

But  in  this  case,  there  is  an  additional  reason  why  we  should 
refuse  to  render  judgment  against  the  garnishee. 

The  garnishee  stales,  that  he  has  had  notice,  that  McCage 
has  assigned  to  another  the  dividends  which  have  been  declar- 
ed in  his  favor.  He  does  not  know  the  date  of  the  assignment, 
but  it  may  be,  that  it  was  anterior  to  service  of  the  garnishee 
summons. 

The  plaintiff's  counsel  argues,  that  the  garnishee  might  have 
protected  himself  by  a  bill  of  interpleader. 

The  necessity  of  resorting  to  such  a  remedy,  is  a  sufficient 
reason  for  declining  to  give  the  judgment  asked  for*  The 
garnishee  is  not  liable  to  a  judgment,  unless  he  makes  himself 
liable  by  his  own  answer.  And  it  is  much  more  appropriate, 
that  the  plaintiff  shall  resort  to  his  bill  in  chancery  to  reach 
this  fund,  than  that  the  clerk  shall  be  driven  to  a  bill  of  inter- 
pleader. 

Affirm  the  judgment. 
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RUNYAN  VS.   CALDWEhh. 

Where  a  hired  slave  dies  or  runs  away,  the  factof  such  death  or  rumiuigaway  bein^proved 
by  the  hirer,  the  owner  must  prove  that  ncgli^oco  intervened  to  charge  the  hirer 
with  the  loss. 

In  this  case  a  verdict  and  judgment  were  rendered  in  the 
Circuit  Court  of  Stewart  countyi  Martiiv  Judge,  presiding 
for  the  plaintiff,  and  defendant  appealed.  AU  the  material 
facts  are  stated  in  the  opinion  of  the  court. 

Johfuon  and  Ooadriclh  for  plaintiff  in  error. 
Shackkfard,  for  the  defendant  in  error. 
Green,  J.  delivered  the  opinion  of  the  court. 

This  action  is  brought  against  the  plaintifi  in  error,  in  the 
court  below  for  the  value  of  a  negro  boy,  the  slave  <^  the 
plaintiff  Cald  well 

The  declaration  contains  a  special  count  in  case  for  negli- 
gence and  several  counts  in  trover. 

It  appears  from  the  bill  of  exceptions  that  Caldwell  hired  the 
negro  for  the  year  1841,  to  one  Downs,  who  hired  him  to  Run- 
yan  for  a  part  of  the  year.  Bunyan  employed  the  boy  as  a 
ferryman,  and  while  in  his  employment  he  disappeared,  and 
has  not  been  delivered  to  Caldwell.  Whether  the  negro  is 
dead  or  has  escaped^nd  has  not  been  captured,  is  not  clear 
from  the  proof.  j 

In  reference  to  the  ^ount  in  case,  his  Honor  told  the  jury, 
'*that  if  the  negro  died  during  the  year  for  which  the  defen- 
dant hired  him,  or  was  otherwise  wholly  destroyed,  the  burden 
of  proof  was  on  the  plaintiff,  to  show  that  the  loss  was  occa- 
sioned by  the  want  of  ordinary  care  on  the  part  of  the  defen- 
dant, but  if  they  believed  that  the  slave  escaped  or  runaway, 
then  the  defendant  was  bound  to  show  that  he  used  ordinary 
diligence  to  recapture  him,  aixd  return  him  to  the  owner  at  the 
end  of  the  term  for  which  he  was  hired." 

There  was  evidence  conducing  to  prove  that  ihc  slave  was 
hired  for  a  special  service,  and  that  the  employment  on  the  river 
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was  a  conversion  (»f  the  property  by  Downs,  who  hired  the  slave 
to  Runyan  to  be  employed  as  a  ferryman.  His  Honor  also  in- 
structed the  jury  as  to  the  law  in  relation  to  the  counts  in  trover, 
bat  as  no  question  is  raised  upon  that  partof  the  charge,  rt  is  un« 
necessary  to  set  out  any  part  of  the  case  except  that  which  is 
above  stated. 

The  question  presented  in  this  case  is,  whether  the  onns  ofl 
proof  IS  upon  the  bailor  or  the  bailee  as  to  the  negligence  which) 
occasioned  the  loss  of  a  negro  that  has  been  hired. 

It  is  laid  down  by  Chancellor  Kent,  2  Com.-587,  that,  "if 
the  thing  hired  be  lost  or  damaged  by  the  hirer,  or  by  his  ser* 
vants  acting  under  bim,  from  the  want  of  ordinary  care  and 
diligence,  be  is  responsible.  The  bailee  when  called  upon 
for  the  article  deposited,  must  deliver  it  or  account  for  his  de- 
ianlt  by  showing  a  loss  of  it  by  some  violence,  theft  or  acci- 
deot.  When  the  loss  is  shown,  the  proof  of  negligence  or  want 
of  dne  care  is  thrown  upon  the  bailor,  and  the  bailee  is  noC 
boand  to  prove  affirmatively  that  he  used  reasonable  care." 

Mr.  Justice  Story  in  his  treatise  on  bailments,  sec.  410,  says 
that  with  the  exception  of  innkeepers  and  common  carriers* 
"the  btlrden  of  proof  of  negligence  is  on  the  bailor,  and  proof 
merely  of  the  loss  is  not  sufficient  to  put  the  bailee  on  his  de- 
fence*" It  is  true  in  section  4S4,  he  says  "there  seem  some 
discrepancies  in  the  authorities,  whether  the  onus  probundi  of 
Begligeoce  lies  on  the  plaintiff,  or  of  exculpation  on  the  defen- 
dant in  a  suit  brought  for  the  loss."  But  he  says,  'Hhe  Eng* 
lish  authorities  maintain  the  former  rule,  but  in  America  an 
inclination  of  opinion  has  sometimes  been  expressed  the  other 
way,  yet  perhaps  the  weight  of  authority  coincides  with  the 
English  mle." 

We  think  therefore  that  it  is  the  settled  law,  that  in  a  baiU 
ment  for  hire  the  onus  probandi  of  negligence  is  upon  the  bailor. 
After  the  bailor  has  proved  the  contract  and  delivery  of  the 
goods,  the  burden  of  proof  is  upon  the  bailee  to  show  their  loss 
and  the  manner  they  were  lost,  and  this  throws  the  proof  of 
negligence  upon  the  bailor.  Clark  vs.  Spencer,  10  Watts,  Rep» 
386.  The  case  of  Pkm  vs.  Hubbard,  1  Cowan  Rep.  600,  where 
a  ooDtrary  doctrine  is  held,  does  not  weaken  the  current  of  au- 
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thorily,  both  in  England  and  America,  for  in  addition  to  the 
authority  above  referred  to,  numerous  adjudged  cases  might 
be  cited,  which  hold  the  same  doctrine.  While  on  the  other 
hand  there  can  be  found  but  a  case  or  two  in  this  country,  that 
hold  the  contrary  principle. 

But  in  this  case  His  Honor  takes  a  distinction  between  a  loss 
|by  death  and  a  loss  by  the  negro  running  away.  In  the  former 
case  he  holds  with  the  authorities,  that  the  anus  of  proof  of  neg- 
ligence is  on  the  bailor,  but  in  the  latter  case,  he  says  the  bur- 
den of  exculpation  from  the  presumption  of  negligence  is  on 
the  bailee.  We  do  not  think  there  is  an}'  authority  for  this  dis- 
tinction in  the  books,  nor  do  we  think  there  is  any  ground  for  it 
upon  principle.  The  hirer  is  bound  to  return  the  slave  or  ac- 
count for  his  loss,  but  if  he  proves  that  he  died,  or  was  stolen 
or  runaway,  there  is  the  same  reason  for  throwing  the  burden 
of  proof  of  negligence  or  want  of  due  diligence  to  reclaim  him, 
as  if  the  property  hired  had  been  ahorse.  In  either  case  it  is 
the  duty  of  the  bailee  to  use  due  diligence  to  prevent  the  run- 
ning away,  and  also  to  reclaim  the  property.  Nor  do  we  per- 
ceive that  the  difficulty  of  proof  would  be  greater  in  the  one 
case  than  in  the  other. 

It  is  said  the  bailee  can  easily  prove  the  use  of  diligence  in 
this  case,  while  the  difficulty  of  the  bailor  making  proof  of  neg- 
ligence is  very  great,  and  therefore,  in  view  of  the  importance 
of  the  question  to  the  slave  owner,  the  rule  ought  to  be  changed 
in  reference  to  this  description  of  property. 

We  do  not  perceive  that  there  is  any  greater  difficulty  of 
proving,  that  the  hirer  neglected  to  use  proper  exertions  to  re- 
claim a  runaway  slave,  than  there  is  to  prove  that  he  neglected 
to  afford  proper  medical  attention  to  one  that  may  have  died  of 
sickness.  And  if  the  difficulty  of  making  proof  should  be  in- 
creased in  this  case,  that  certainly  is  not  a  reason  for  changing 
the  rule  and  violating  well  settled  principles.  When  an  injury 
has  happened  to  goods  bailed,  the  law  will  not  presume  negli- 
gence, it  must  be  proved.  And  in  the  nature  of  things,  the  dif- 
ficulty of  making  such  proof  is  greater  in  some  cases  than  it 
will  be  found  to  be  in  others,  but  the  existence  of  such  discrep- 
ances in  the  circumstances  of  different  cases,  has  never  been 
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held  to  be  a  ground  for  chaDging  the  established  rule  of  evi- 
dence. 

We  think  therefore,  His  Honor  erred,  in  ruling  that  if  the 
jaty  believed,  *'that  ihe  slave  runaway,  then  the  defendant  was 
boaad  to  show  that  he  used  ordinary  diligence  to  recapture  him 
and  return  him  to  ihe  owner  at  the  end  of  the  time  for  which  he 
was  hired." 

For  this  error  the  judgment  must  be  reversed,  as  we  cannot 
tell  but  that  the  verdict  was  found  by  the  jury  on  the  count  in 
case,  as  is  most  probable.  In  other  respects  we  think  there  is 
no  error  in  the  record. 


Prince,  a  slave^  vs.  The  State. 

A  Katnte  which  directs  the  State  or  county  to  pay  costs,  is  to  be  expounded  as  limited 
to  the  costs  of  the  prosecution,  unless  the  terms  of  the  statute  are  shown  to  ea- 
hraoe  the  costs  of  the  defendant. 

Prince,  a  slave,  the  property  of  Amos  London,  was  indicted 
for  robbery  in  the  Circuit  Court  of  Giles  county,  and  acquitted. 
London  made  a  motion  to  tax  the  costs  of  defendant's  witnesses 
against  the  county  of  Giles.  The  facts  and  opinion  of  the  pre* 
siding  Judge,  Dillahunty^  are  set  forth  in  the  following  entry, 
to  wit: 

*'This  day  came  Amos  London,  the  owner  of  the  defendant 
Prince,  a  slave,  and  moved  the  court  to  tax  the  costs  of  the  sev- 
eral witnesses  subpoenied  and  examined  on  behalf  of  defend- 
ant in  this  cause,  to  the  county  of  Giles,  and  that  judgment  be 
entered  up  against  said  county  for  the  same,  on  behalf  of  said 
witnesses,  and  that  said  costs  be  so  certified,  that  the  same  be 
chargeable  upon  said  county  in  like  manner  as  the  other  costs, 
which  accrued  in  the  prosecution  of  said  case.  And  it  appear- 
ing to  the  court,  that,  heretofore,  a  bill  of  indictment  was  duly 
found  in  this  court  against  said  Prince,  who  was  and  is  a  slave, 
and  the  property  of  said  Amos  London,  charging  him  with  the 

crime  and  offence  of  robbery,  and  that  afterwards  the  said 
IS—Vol  vii. 
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Prince,  so  being  such  slave,  was  duly  arraigned  and  tried  upon 
the  said  indictment,  at  the  last  term  of  this  court,  upon  the 
merits  of  said  charge,  and  found  not  guilty  by  a  jury  of  said 
county,  all  of  which  will  fully  appear  by  the  said  indictment 
itself,  and  the  several  entries  of  record  in  said  case,  all  of  which 
are  made  a  part  of  this  bill  of  exceptions.    And  it  further  ap- 
pearing to  the  court,  that  when  the  aforesaid  ofience  was  pre- 
ferred against  said  slave  Prince,  his  owner  and  master^  the  said 
Amos  London,  appeared  and  employed  counsel  to  defend  him, 
and  that  in  the  progress  of  his  defence,  it  became  and  was  ne- 
cessary to  have  subpoenaed  and  examined  certain  material  wit- 
nesses, whose  names  are  mentioned  in  a  schedule  hereto  an- 
nexed, marked  A,  and  made  a  part  of  this  bill  of  exceptions, 
and  which  witnesses  were  accordingly  duly  subpoenaed,  at- 
tended and  were  sworn  and  testified  on  the  trial  of  said  case  for 
the 'defendant,  and  their  evidence  found  to   be  material  in  his 
defence.     It  further  appeared,  that  the  costs  and  attendance  of 
said  witnesses  amounted  to  the  sum  of  two  hundred  and  eleven 
dollars  six  and  a  fourth  cents,  part  of  which  had  been  paid  since 
the  trial  by  the  said  Amos  London,  and  that  the  residue  of  the 
defendant's  witnesses,  not  so  paid,  claimed  the  same  from  said 
London,  and  had  or  were  suing  him  for  the  same,  and  that  the 
clerk,  as  will  appear  from  the  judgment  and  entry  in  the  case, 
had  omitted  to  tax  said  costs,  or  give  judgment  for  the  same 
against  any  one.    Wherefore  the  said  Amos  London  moved  the 
court  as  herein  before  stated;  but  the  court  being  of  opinion, 
that  the  costs  of  said  witnesses,  in  said  case,  were  not  charge- 
able or  taxable  to  the  county  of  Giles,  but  the  same  was  a  case 
omitted  in  the  statutes  upon  the  subject  of  costs,  and  that  said 
witnesses  were  left  to  collect  their  costs,  as  best  they  could  from 
such  persons  as  should  be  liable  to  them,  doth  overrule  said 
motion,  and  refuse  to  tax  or  allow  said  costs  against  the  said 
county  of  Giles,  to  which  opinion  of  the  court,  in  overruling  said 
motion,  the  said  Amos  London  excepts." 
London  appealed. 

Wrighti  for  the  plaintiff  in  error. 

The  defendant,  a  slave,  the  property  of  Amos  London,  was 
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indicted  and  tried  for  robbery,  and  acquitted,  and  tbe  only  ques- 
tion is,  as  to  tbe  costs  of  defendant's  witnesses.  Shall  they  be 
paid  by  the  State,  or  county,  or  go  unpaid?  Or  shall  they  be 
paid  by  the  master?  The  1st  section  of  the  act  of  1819,  pro- 
vides, that  *'murder,  arson,  burglary,  rape  and  robbery,  shall, 
when  committed  by  a  slave  or  slaves,  be  deemed  capital  of- 
fences.'' The  3d  section  provides,  '*that  jailors  fees  and  other 
costs  in  all  such  cases,  shall  be  paid  by  the  county  in  which  the 
trial  takes  place."     N.  &  C.  Rev.  679. 

The  act  of  1826,  (N.  &  C.  R.  679,)  gives  the  owner  the  right , 
to  appear,  superintend  the  defence  of  the  slave,  challenge  jurors, 
appeal  for  him,  ficc.,  but  does  not  require  him  to  pay  the  costs. 

The  act  of  183d,  destroys  all  power  in  the  justices  to  try  a 
slave  capitally,  and  gives  it  to  the  Circuit  Court;  places  the 
slave  on  the  footingof  a  freeman;  requires  the  owner  to  employ 
coansel,  and  makes  him  liable  for  the  fee  whether  he  will  or  not: 
^'Provided,  that  tbe  owner  of  said  slave  shall  not  be  liable  to  pay 
the  costs  of  said  prosecution/'    N.  Sc  C.  Rev.  683. 

The  act  of  1887,  p.  19,  takes  away  the  power  to  force  the 
counsel's  fee  on  the  master,  or  coerce  him  to  employ  counsel. 

Now  I  contend  that  the  3d  section  of  the  act  of  1819,  requires 
all  costs  to  be  paid  by  the  county,  whether  the  slave  be  acquit- 
ted or  convicted,  and  that  the  owner  is  in  no  manner  responsi- 
ble for  them.  The  prosecution  of  a  slave  for  crime,  is  a  thing 
pro  bono  publico^  and  with  which  the  master  ought  not  to  be 
taxed  more  than  any  other  citizen.  In  many  of  the  States,  so 
far  from  being  taxed,  he  is  allowed  pay  for  his  slave,  if  convic- 
ted, out  of  the  public  treasury.  He  is  not  obliged  to  defend  his 
slave  or  engage  counsel.  He  is,  I  grant,  under  high  moral, 
not  legal  duty,  to  do  so.  If  he  does,  shall  this  place  him 
upon  worse  ground?  Suppose,  contrary  to  his  duty,  he  does 
not  appear  or  defend  the  slave,  how  then  will  the  case  be? 
Who  will  pay  the  witnesses?  Shall  the  counsel  assigned  by 
the  court  to  defend  him?  At  whose  instance,  and  how  are  the 
witnesses  to  be  bad?  Must  it  not  be  at  the  instance  of  the  mas- 
ter or  counsel,  one  or  the  other?  Who  else  will  do  it?  And 
shall  we  lay  down  rules  to  tempt  the  master  not  to  defend,  or 
to  stint  the  witnesses  for  the  defence?     Rules  that  will  deter  and 
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enibarrass  counsel  and  masterP  That  will  limit  and  destroy 
the  pure  and  free  trial  of  the  slave?  The  slave  himself  cannot 
pay  his  witnesses.  And  shall  he  not  have  laws  securing  him  a 
full  defence?  Witnesses  will  not,  and  in  many  cases  cannot 
attend  without  compensation.  The  white  man  can  and  is 
bound  to  pay  his  witnesses.  The  slave  may  be,  and  generally 
is  friendless  and  without  influence.  Was  it  not  the  intention  of 
the  legislature,  in  these  act,  to  secure  the  entire  costs  out  of  the 
county  treasury? 

Attorney  General^  for  the  State. 

Rebse,  J*  delivered  the  opinion  of  the  court. 

The  slave  was  indicted  for  a  felony,  and  acquitted.  The 
Circuit  Court,  on  motion  made  for  the  purpose,  refused  to  ad- 
judge the  county  of  the  venue,  liable  for  the  defendant's  costs. 
The  3d  section  of  the  act  of  1819,  (N.  &  C.  679,)  provides,  that 
'^jailors  fees  and  other  costs,  in  all  such  cases,  shall  be  paid  by 
the  county  in  which  the  trial  takes  place.*' 

At  common  law,  costs  are  not  recovered  by  the  prisoner  from 
the  Grovernment,  and  a  statute  which  directs  the  State  or  coun- 
ty to  pay  costs,  is  to  be  expounded,  as  limited  to  the  costs  of 
the  prosecution,  unless  a  further  intention  be  shown  to  embrace 
the  cost  of  the  defendant.  Tha^  is  not  the  case  here.  On  the 
contrary,  "jailors  fees"  are  mentioned,  and  the  construction, 
therefore,  will  be  restricted  by  the  ejusdem  generis  principle,  as 
well  as  that  referred  to. 

The  slave  is  in  the  same  category  with  the  free  man  in  that 
respect,  and  the  witnesses  for  him  are  in  no  worse  condition* 
than  he  who  is  a  witness  for  an  insolvent  free  man;  a  state  of 
things,  existing  in  fully  one-half  of  all  our  prosecutions. 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 
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Aa  administrator  de  bowu  non  posaeaaet  all  the  power,  and  ie  subject  to  all  the  re- 

spocsibilities  of  a  general  administrator. 

This  case  was  heard  on  bills,  answers,  replications  and  proof 
in  the  Chancery  Court  at  Clarksville,  by  Cbancellor  McCamp^ 
bell.    He  dismissed  the  bill,  and  complainant  appealed. 

Foggf  for  complainant. 

Johnson  and  Goodrichj  for  defendants. 

Rebse,  J.  delivered  the  opinion  of  the  court. 

This  suit,  by  bills,  cross  bills,  amended  bills,  supplemental 
bills,  and  the  consolidation  of  distinct  original  bills,  by  demur- 
rers, by  answers,  by  dismissals  of  some  of  the  bills  by  the  par- 
ties,  and  some  by  the  court  has  been  involved  in  much  compli* 
cation  and  obscurity.  It  is  needless  to  pursue  or  to  describe 
the  labyrinth. 

The  general  question  decided  as  to  those  parties,  who  had  a 
status  in  court,  when  the  final  action  of  the  Cbancellor  took  place 
is,  whether  an  administrator  de  bonis  non^  in  this  state,  acts  by 
virtue  of  a  limited  commission,  or  is  the  general  personal  re- 
presentative of  the  deceased,  having  full  power  to  do  what  the 
first  administrator  might  have  done? 

As  to  this  question,  we  entertain  no  doubt;  however  it  may 
be  in  England,  or  elsewhese,  an  administrator  de  bonis  non  in 
our  State  is  clothed  with  the  full  powers,  and  subject  to  all  the 
duties  of  the  first  personal  representative,  and  is  embraced  and 
described  in  our  statutes  by  the  general  description  of  adminis- 
trator, whether  by  such  statutes,  powers  are  given,  or  duties  im- 
posed. It  results  from  this,  that  he  can  call  to  account,  the 
personal  representatives  of  the  first  administrator.  See  1  Dev. 
£.  R.  422. 

The  Chancellor  dismissed  the  bill  on  the  ground,  that  this 
could  not  be  done.  In  this,  we  think,  he  erred.  His  decree  is, 
therefore,  reversed,  and  the  cause  remanded,  in  order  that  an 
account  may  be  taken. 
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Roche,  £xV.  vs*  Washington,  et  aU, 

When  a  judgment  is  obtained  against  administrator  or  executor  within  six  months 
after  qualification  and  execution  within  less  than  twelve  months;  it  is  held  that 
a  Court  of  Chancery  has  no  jurisdiction  to  enjoin  such  judgment. 

ShacJalfordj  for  complainant. 

Washington,  for  defendants. 

Gresn,  J.  delivered  the  opinion  of  ihe  court. 

The  bill  in  this  case  alledges  that  the  complainant's  testator 
in  bis  lifetime,  together  with  A.  &  S.  Caldwell,  became  securi- 
ty for  Mary  Vance  to  Washington  &  Hay  in  a  note  of  $260. 

Suit  was  brought  the  16th  of  October,  1843,  and  process  was 
served  upon  the  complainant's  testator,  the  25th  of  the  same 
month.  Before  judgment  was  obtained  the  said  E.  B.  Roche 
died.  His  death  was  suggested,  and  the  suit  revived  against 
the  complainant  as  his  executor,  who  failing  to  plead  a  judg« 
meat  by  default  was  taken,  and  execution  has  been  issued. 
The  judgment  was  obtained  in  less  than  six  months,  and  exe-^ 
cution  issued  in  less  than  twelve,  after  bis  qualification  as  ex- 
ecutor. The  bill  prays  for  a  perpetual  injunction.  The  defen- 
dants demurred  to  this  biJL 

The  act  of  1829,  ch.  58,  C.  ft;  N.  84,  provides  thatexecutors 
and  administrators  shall  bave  six  months  after  their  qualification 
to  ascertain  the  situation  of  the  estate,  and  they  shall  not  be 
liable  to  answer  any  writ  or  summons,  where  suit  shall  be  com- 
menced within  six  months  after  qualification,  but  all  suits  com- 
menced as  aforesaid^  may  be  abated  and  dismissed  at  the  costs 
of  the  plaintifis* 

The  act  of  1831,  ch.  23,  amendatory  of  the  act  of  1829,  ch. 
57,  sec.  2nd,  provides  that,  *'no  executor  or  administrator  shall 
confess  any  judgment  in  favor  of  any  creditor  of  any  decedent, 
within  less  than  six  months  from  his  qualification,  nor  suffer 
any  jadgment  to  go  against  him,  within  said  time  by  defalcation 
or  otherwise.  And  if  any  judgment  be  obtained  as  aforesaid, 
the  same  shall  be  void,  but  it  shall  be  the  duty  of  every  execu- 
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tor  or  administrator  to  plead  the  said  act  of  1839,  to  all  suits 
brought  against  him  within  said  time,  and  on  faihire,  it  shall  be 
considered  a  devastavit,  except  in  cases  provided  ibr  in  this 
act." 

The  third  section  of  the  act  provides  that  ''nothing  In  this 
act  or  the  act  of  1839,  ch.  67,  contained  shall  be  held  or  con- 
straed  to  prevent  the  reviving  of  judgment  obtained  against 
the  deceased  in  his  lifetime,  in  the  same  manner  which  was  in 
force  at  the  passage  of  the  act  of  1829." 

It  is  supposed,  that  by  the  provisions  of  these  statutes  the 
defendants  judgment  is  absolutely  void,  and  that  a  Court  of 
Chancery  will  take  jurisdiction  on  that  ground  to  enjoin  it. 

It  is  true  the  act  of  1821,  declares  that  if  the  executor  con*- 
fess  a  judgment,  or  permit  it  to  go  against  him  by  defalcation 
nvithin  less  than  six  months  after  his  qualification,  it  shall  be 
void.  But  the  word  ''void,"  evidently  is  not  used  here  in  its 
absolute  sense,  for  it  is  immediately  added  that  they  shall  plead 
the  act  of  1829,  to  all  suits  brought  within  said  time,  and  on 
failure,  it  shall  be  considered  a  devastamt. 

Now  the  provision  that  they  shall  plead  the  act  of  1829, 
shows  that  they  did  not  use  the  word  ^'void"  in  its  absolute 
sense,  for  if  the  judgment  by  default  was  to  be  absolutely 
void,  there  would  be  no  necessity  for  the  plea  of  the  act  of 
1829,  as  a  matter  of  defiance.  Besides  it  is  enacted  in  the 
same  section,  that  the  failure  to  plead  the  act  of  1629,  shall  be 
considered  a  devastavit.  This  proves  unquestionably  that  the 
judgment  that  might  be  so  rendered  within  the  six  months 
would  be  operative  against  the  assets  in  the  testator's  hands, 
otherwise  as  no  loss  could  happen  to  the  estate,  there  could  be 
nothing  for  which  to  charge  the  executor  with  a  devastavit^ 

We  understand  the  Legislature  in  this  2nd  section  of  the  act 
of  1831,  only  to  have  intended  to  prevent  favoritism,  on  the 
part  of  the  executor,  by  which  a  preference  might  be  given  to 
some  creditors  over  others.  The  meaning  of  the  word  "void" 
therefore,  is,  that  if  a  judgment  shall  be  confessed  or  bb  ob- 
tained by  default  within  six  months,  it  shall  be  inoperative  for 
the  time  limited,  so  that  no  such  advantage  shall  be  permitted 
to  exist. 
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It  may  well  be  questioned,  also,  whether  the  proviso  in  the 
third  section^  by  a  fair  interpretation  of  this  act  does  not  extend 
to  this  act. 

Here  the  suit  was  brought  in  the  testator's  lifetime,  and  al- 
though judgment  had  not  been  obtained  so  as  to  fall  within  the 
words  of  the  proviso,  it  evidently  is  not  in  the  category  of  the  Ci 

cases,  against  which  the  Legislature  intended  to  provide.  Their  i 

object  was  to  prevent  the  executor  or  administrator  from  giv-  it 

ing  any  advantage  to  favorite  creditors,  to  the  injury  of  other  9 

creditors,  by  permitting  them  to  sue  within  the  six  months,  and  i) 

obtain  judgments  before  others  could  sue.  But  in  this  case 
the  suit  was  commenced  before  the  death,  and  no  such  collision 
could  exist. 

But  without  placing  the  case  upon  the  proviso  of  the  third 
section,  we  do  not  think  the  judgment  absolutely  void  by  the 
provisions  of  the  second  section. 

2.  But  in  relation  to  the  judgment  and  execution,  if  abso- 
lutely void,  there  would  be  no  difficulty  or  embarrassment  in 
obtaining  ample  relief  in  a  couxt  of  law.  The  judgment  might 
be  vacated  on  motion  if  void,  and  the  execution  could  have  been 
superseded  and  quashed. 

In  any  view  of  the  case  the  demurrer  was  well  taken,  and 
was  properly  allowed  by  the  chancellor. 

Affirm  the  decree. 
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Justices  op  Cannon  County  vs.  Hoodenpylb  et  al. 

The  jodiciaxy  has  no  power  to  award  a  vaodamus  to  the  Jo^tices  of  the  Coanty  Court 
to  compel  the  assessment  of  taxes  for  the  payment  of  county  debts. 

This  is  a  pQtition  for  a  mandamus,  which  was  filed  in  the 
Circuit  Court,  held  for  the  county  of  Cannon,  against  the  Jus* 
ticesof  the  County  Court  of  Cannon  county;  There  was  a 
demurrer  filed  to  the  petition,  which  was  overruled  and  judg- 
ment rendered  for  the  petitioners.  The  Justices  of  the  County 
Court  appealed. 

KeAU  and  AvanU  for  plaintiff^  in  error. 

Bvrtony  for  defendants  in  error. 

Rebsb,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  in  error  were  undertakers  in  the  building  of 
a  court  house  for  the  county  of  Cannon,  As  compensation  they 
received  from  the  county  some  seven  or  eight  thousand,  and 
claimed  a  balance,  as  due  to  them,  of  seven  or  eight  hundred 
dollars.  They  filed  their  petition  in  the  Circuit  Court  of  Can- 
non county,  alledging  their  claim,  and  setting  forth,  that  from 
the  indebtedness  of  the  county  for  general  county  expenditures 
and  liabilities,  the  ordinary  annual  tax  assessed  by  the  county, 
would  not,  for  years  to  come,  create  a  fund  which,  according 
tx>the  order  of  payment  by  priority  of  date,  would  be  applica- 
ble to  the  satisfaction  of  their  claim.  And  that  the  justices  of 
the  county  had  postponed,  omitted  and  delayed  the  assessment 
of  a  special  tax  for  the  payment  of  their  demand;  and  praying 
that  a  mandamus  nisi  might  issue  to  said  justices,  to  show  cause 
why  a  peremptory  mandamus  should  qot  issue  from  said  couft 
to  compel  them  to  assess  such  tax  to  an  amount  sufficient  to 
pay  said  debt 

The  plaintiffs  iu  error,  the  said  justices,  upon  the  issuance  of 

said  piocess,  demurred  to  the  petition  of  the  relators;  which 

demurrer,  on  argument,  was  overruled  by  said  Circuit  Court, 

and  it  was  adjudged,  that  a  peremptory  mandamus  issue  to  said 
19_Vol.  vii. 
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justices,  commanding  tbem  to  assess  a  special  coumy  tax,  on 
the  1st  of  January,  1847,  then  ensuing,  adequate  to  the  pay- 
ment of  the  relator's  demand.  But  as  it  did  not  appear  to  the 
court,  what  was  the  precise  debt  due,  an  account  was  ordered 
to  be  taken  by  the  clerk,  to  ascertain  the  same.  From  this  judg- 
ment, tod  in  order  to  reverse  the  same,  the  said  justices  have 
appealed  in  error  to  this  court. 

The  second  article  of  the  constitution  of  Tennessee,  1st  and 
2d  sections,  provides,  *'thatthe  powers  of  the  government  shall 
be  divided  into  three  distinct  departments;  the  legislative,  ex- 
ecutive and  judicial.  No  person  or  persons  belonging  to  one  of 
these  departments,  shall  exercise  any  of  the  powers  properly 
belonging  to  either  of  the  others,  except  in  cases  herein  direct- 
ed or  permitted."  The2Sth  section  of  the  same  article,  enu- 
merates, among  the  powers  of  the  legislative  department,  the 
taxing  power,  and  specifies  the  principle  of  assessment  and  the 
objects  of  taxation. 

The  next  or  29th  section,  provides,  'Hhat  the  General  Assem- 
bly shall  have  power  to  authorize  the  several  counties  and  in- 
corporated towns  in  this  State,  to  impose  taxes  for  county  or 
corporation  purposes  respectively,  in  such  manner  as  shall  be 
prescribed  by  law.  And  all  property  shall  be  taxed  by  its 
value,  upon  the  principles  established  in  regard  to  State  taxa- 
tion." In  pursuance  to  this  power  the  legislature  have,  by  va- 
rious statutes,  authorized  and  empowered  the  Justices  of  the 
County  Courts  of  the  several  counties,  to  exercise  for  county 
purposes  this  delegated  power  of  taxation.  The  power  itself 
is  a  portion  of  the  fiscal  or  taxing  power  of  the  State,  delegated, 
as  we  have  said,  pursuant  to  the  constitution,  to  the  several 
counties.  The  agents  indicated  by  law,  for  the  exercise  of  this 
delegated  local  power,  happen  to  be  the  Justices  of  the  County 
Court;  but  the  power  itself  is  not  judicial,  and  might  have  been 
confided  to  any  other  agents,  or  to  the  people  of  the  counties 
themselves.  The  power  is  given,  is  granted,  to  the  justices, 
and  not  the  duty  imposed.  Within  their  limited  sphere,  they 
have  a  discretion  to  exercise,  of  the  same  character  with  that 
of  the  legislature  itself.  They  will  inquire  into  the  state  of  the 
debts.of  the  county  public,  and  into  the  means  of  the  same  pub- 
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lie.  It  is  their  moral  and  political  duty,  so  to  exercise  this 
power,  SIS  to  preserve  good  faith,  and  to  maintain  the  public 
credit  in  a  healthful  condition.  If  they  omit  to  do  this,  the  cor- 
rection must  be  sought  for  among  their  constituency,  in  enlight- 
ed  and  honest  public  sentiment. 

There  is  no  principle  upon  which  the  judicial  department  can 
compel  the  exercise  of  this  subordinate  taxing  power,  which 
\irould  not  justify  the  same  mandatory  supervision  over  the  tax« 
ing  power  of  the  legislature  itself.  No  one  would  claim  this  for 
the  courts.  They  have  no  more  power  to  assess  or  command 
the  assessment  of  taxes,  than  the  legislature  has  to  adjudge  or  to 
command  the  adjudication  of  law  suits.  And  while  the  courts, 
as  is  their  duty,  shall  firmly  maintain  themselves,  with  refer- 
ence to  the  other  departments,  in  the  exclusive  exercise  of  the 
judicial  power,  it  becomes  them  to  avoid  encroaching  upon  the 
other  departments  of  the  government  in  the  discretionary  exer- 
cise of  political  power.  It  would  be  a  great  evil,  deeply  to  be 
deplored,  if  the  legislature  should,  at  any  time,  fail  to  sustain 
the  public  faith  and  credit,  by  fully  discharging  the  debts  of  the 
State,  but  that  evil  cannot  be  averted  by  the  courts  awarding 
against  them  a  peremptory  mandamus  to  assess  taxes  ade- 
quate to  the  payment  of  the  public  debt;  because  to  attempt 
this,  would  be  going  beyond  the  sphere  in  which  judicial  power 
is  properly  exercised.  It  is  an  evil  of  less  magnitude,  but  still 
a  great  evil,  for  a  county  to  omit  to  provide  for  the  payment  of 
its  debts;  but  that  evil  cannot  be  corrected  by  compulsory 
steps  on  the  part  of  the  courts,  to  enforce  assessment  of  taxes. 
If,  owing  to  the  pressure  of  the  times,  the  general  embarrass- 
ment of  the  community,  or  the  like  cause,  influencing  the  exer- 
cise of  the  taxing  power  by  the  county  court,  they  should  abate 
the  county  assessment  below  the  limits  of  their  power,  every 
creditor,  for  whatever  sum,  might,  upon- the  principle  on  which 
this  mandamus  was  issued,  file  an  application  in  the  Circuit 
Court,  ascertain  his  debt,  and  obtain  his  order  upon  the  County 
Court  to  levy  a  tax  and  pay  his  debt. 

But  it  is  argued  very  strenuously,  that  these  relators  are  en- 
titled to  some  remedy;  and  that  there  is  no  other  remedy,  ex- 
cept that  furnished  by  the  mandamus.     Many  grievous  wrongs 
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may  be  imagined  as  possible  to  result  from  the  exercise  or  non* 
exercise  of  political  power,  in  the  legislative  and  executive  de- 
partments, which  cannot  find  a  remedy  in  the  courts  ofjustice* 
Whatever  may  have  been  decided  in  other  countries  or  govern- 
ments, under  a  diflferent  organization  and  distribution  of  political 
power,  we  are  satisfied,  that,  by  our  constitution  and  laws,  the 
remedy  attempted  to  be  adopted  and  enforced  on  behalf  of  the 
relators,  in  this  case,  does  not  exist. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  demur- 
rer to  the  petition  of  the  relators  be  sustained,  and  their  petition 
be  dismissed* 


Duncan  vs.  The  State. 

1.  Itittk  sound  principle  of  criminal  jurisproclence^  that  the  intention  to  commit  the 
crime  is  rf  the  eeaonce  of  the  offence;  and  to  bold,  that  a  man  shall  be  held  crimi- 
nally responsible  for  an  offence,  of  the  conunission  of  which  he  was  ignonuit  at  the 
time,  would  be  intolerable  tyranny. 

S.  The  act  of  1833,  ch.  Ill,  which  provides  a  penalty  against  owners  of  steamboats, 
&c.,  remoring  slaves,  fixes  guilt  only  on  those  who  knowingly  receive  and  cany 
away  such  slaves. 

The  defendant,  Duncan,  was  indicted  and  convicted  in  the 
Criminal  Court  of  Davidson  county,  for  unlawfully  carrying 
away  a  slave  by  steamboat,  Turner,  Judge,  presiding.  He  ap* 
pealed. 

MeigSj  for  the  plaintiff  in  error. 

Attorney  General  and  A.  Eton^y  for  the  State. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

Robert  Duncan  was  indicted  at  the  April  term,  1845,  of  the 
Criminal  Court  at  Nashville,  under  the  act  of  1833,  ch.  111^ 
passed  for  the  purpose  of  more  effectually  preventing  the  own- 
ers of  steamboats  and  stage  coaches,  from  carrying  off  slaves* 
without  the  knowledge  or  consent  of  the  owners. 


DECEMBER  TERM,  1846.  149 

[Duocan  v$.  The  State.] 

The  1st  section  of  the  actt  provides,  that  "no  stage  contractor, 
or  driver,  or  owner,  or  captain  ofany  steamboat,  or  other  water 
craft,  shall  receive,  and  carry  from  any  place  in  the  State,  to 
any  other  place  within,  or  out  of  the  State,  any  black  or  cplored 
person,  unless  said  colored  person  -bhall  produce  the  certificate 
of  the  clerk  of  the  court  of  the  county  from  which  said  stage  or 
steamboat  is  about  to  depart;  which  certificate  shall  be  under 
the  seal  of  said  court,  stating  that  the  said  clerk  has  known  said 
colored  person,  and  that  he  or  she  is  free,  or  has  generally  been 
reputed  to  be  free^  or  that  it  has  been  proved  to  him,  by  respec- 
table witnesses  known  to  him,  that  said  colored  person  is  free, 
or  generally  reputed  so;  or  if  said  colored  person,  be  actually  a 
slave,  then  and  in  that  case,  a  verbal  or  written  authority  from 
the  owner  or  owners  shall  be  sufficient." 

The  2d  section  provides,  that  "if  any  of  the  persons  men* 
tioned  in  the  1st  section,  who  shall  be  guilty  of  a  violation  of  its 
provisions,  shall  be  subject  to  indictment  or  presentment,  in 
the  County  or  Circuit  Court  of  the  county  in  which  said  color- 
ed person  was  so  received,  and  upon  conviction  thereof,  shall 
be  fined  in  a  sum,  not  less  than  two,  nor  more  than  five  hun* 
dred  dollars,  and  be  imprisoned  not  less  than  three,  nor  more 
than  six  months:  and  moreover,  shall  be  liable  to  an  action  of 
trover,  at  the  suit  of  the  owner  or  owners  ofany  slave  or  slaves 
so  received  or  carried  away." 

This  statute  is  highly  penal;  and  is,  therefore  entitled  to  fair, 
but  not  latitudinous  construction. 

The  evil  intended  to  be  remedied,  was  one  which  resulted, 
no  doubt,  out  of  the  conflict  of  opinion,  in  relation  to  slavery, 
which  has  for  years  existed  between  our  citizens  of  the  free  and 
slave  States,  and  a  disposition  on  the  part  of  the  fanatical  por- 
tion of  the  former,  to  furnish  facilities  and  inducements  to  the 
slaves  of  the  latter,  to  escape  from  their  owners.  These  facili- 
ties aie  greatly  increased  on  our  stage  lines  and  water  courses, 
by  the  easy  mode  of  concealment  of  the  absconding  slave,  and 
the  rapidity  with  which  he  can  be  thus  carried  beyond  the  pur- 
suit of  the  owner.  It  was,  therefore,  deemed  proper  to  inflict 
heavy  penalties  upon  those  who  might  furnish  sdch  facility  to 
^  an  absconding  slave.  ^ 
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But  8uiely  there  could  have  been  no  reason,  or  design,  to  have 
inflicted  such  penalties  upon  a  person,  whose  boat  or  stage  had 
been  the  means  of  aflbrding  the  facility  without  his  knowledge? 

It  is  a  sacred  principle  of  criminal  jurisprudence,  that  the  in- 
tention to  commit  the  crim^is  of  the  essence  of  the  crime,  and 
to  hold,  that  a  man  shall  be  held  criminally  responsible  for  an 
oflfence^  of  the  commission  of  which  he  was  ignorant  at  the  time, 
would  be  intolerable  tyranny. 

It  is  right  and  proper,  that.the  commander  of  a  steamboat, 
who  receives  and  carries  off  the  slave  of  another,  should  be  se- 
verely  punished.  *  But  to  hold,  that  he  shall  be  so  punished, 
when  the  boat  has  received  him  and  carried  him  off  without  his 
knowledge  or  consent,  would  be  shocking  to  common  sense. 

By  our  law,  a  man  who  harbors  a  slave,  is  severely  punish- 
ed. But  would  any  one  think  of  punishing  him,  because  a 
slave  clandestinely  entered  and  concealed  himself  in  his  house? 
Surely  not.  Then,  upon  what  principle  can  the  commander  of 
a  steamboat  be  punished  criminally  because  a  slave  has  enter- 
ed his  boat  without  his  knowledge  or  consent,  and  been  carried 
off  by  it  Surely  by  nothing  but  positive  enactment.  If  this 
enactment  existed,  we  should  have  to  enforce  it,  notwithstand- 
ing our  conviction  of  its  injustice.  Butt  we,  upon  a  review  of 
the  statute,  and  a  fair  construction  of  it,  feel  satisfied,  that  it  has 
not  been  so  enacted. 

The  statute  does  not  punish  for  the  mere  act  of  carrying  off, 
but  punishes  for  the  receiving  and  carrying  off.  This  makes 
the  punishment  consistent  with  justice,  for  the  word  receiving, 
necestorily  implies,  an  act  knowingly  done;  for  no  man  can 
receive,  without  his  knowledge  and  consent.  A  man  receives 
a  bribe;  placing  money  in  his  pocket,  without  his  knowledge,  is 
not  such  a  reception. 

This  statute,  then,  requiring,  that  there  shall  be  a  reception 
and  carrying  away  of  the  slave,  to  constitute  the  oflfence  pro- 
vided against,  both  must  be  allei(ged  and  proven  before  there 
can  be  a  conviction.  The  carrying  away  would  be,  no  doubt, 
liTMiayZicte  evidence  of  the  reception. 

This  bill  of  indictment  does  not  alledge,  that  the  negro  slave 
was  received  by  the  commander  of  the  boat,  but  only  that  he 
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was  unlawfully  carried  away;  this  is  not  a  sufficient  allegation 
under  the  statute.  The  word  unlawfully,  cannot  supply  the 
defect;  for  the  carrying  away,  though  without  knowledge,  was 
not  a  legal  act;  and,  therefore,  if  it  be  characterized  by  such  an 
e^cpression,  must  be  called  illegal. 

The  amended  statute,  passed  at  the  same  session,  does  not 
remedy  this  defect.  It  is  only  to  be  considered  in  the  character 
of  a  legislative  construction  of  the  first  statute.  This  amend- 
ment is  to  be  found  in  the  session  acts  of  1833,  ch.  62. 
It  provides,  that  when  a  slave  conceals  himself  on  board  of  the 
boat,  and  is  carried  off  without  the  knowledge  or  consent  of  the 
commander,  be  shall  not  be  liable  to  the  pains  and  penalties  of 
the  statute,  provided  he  deposit  him  in  the  first  and  nearest 
county  jail  to  which  he  maybe  after  he  discovered  the  iact, 
and  give  public  notice  thereof  in  some  convenient  newspaper. 

This  amendment  does  not  ci:eate  an  ofience,  or  inflict  a  pen- 
alty. And  if  the  construction  given  by  it  to  the  previous  statute 
be  erroneous,  as  we  think  it  is,  it  does  not  enlarge  the  provisions 
of  the  first. 

We  are  the  more  satisfied  with  the  conclusion  we  have  ar- 
rived  at,  in  this  case,  because  we  are  conviced,  from  the  proof, 
that  the  defendant  in  this  case  hasbeenguilty  of  no  misconduct. 
He  did  not  receive  the  negro,  and  when  he  ascertained  that  be 
was  on  board  of  his  boat,  be  made  use  of  all  reasonable  ezer* 
tioos  to  secure  him,  and  he  fled  and  could  not  be  overtaken. 
The  defendant  has  then  been  in  no  default. 

The  bill  of  indictment  being  defective,  the  judgment  will  be 
arrested,  and  the  defendant  discharged. 
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U  FeriODs  g^uilty  of  retailing  under  the  act  of  1837,  are  sot  ditoharged  from  the  poo* 
aides  of  that  law  by  the  provisions  o£  the  act  of  1846,  eh.  90. 

2.  The  legislature  has  no  power  by  resolution  to  direct  that  an  individual  who  stands 
charged  with  crime  in  a  court  of  justice  be  discharged  therefrom.  The  court  and 
the  Attorney  General  are  the  only  power  that  can  discharge  without  acquittal,  and 
this  by  noUt  jtros4qui. 

Flemoiing  and  Cosby  were  indicted  in  the  Circuit  Court  of 
Rutherford  county,  for  selling  spirituous  liquors  contrary  to  the 
provisions  of  the  act  of  assembly.  The  acts  of  1799, 1881 
and  18329  make  the  sale  of  liquors  in  a  less  quantity  than  a 
quart  without  a  license  obtained  by  the  payment  of  $26,  indict- 
able. N.  and  C.  610.  The  act  of  1837-8,  (N.  289,)  repeals 
the  power  of  license  and  subjects  all  sale  of  liquors  by  the 
small  to  indictment.  In  this  stage  of  the  law  defendants  were 
indicted.  In  1646,  the  legislature  passed  an  act  which  author- 
izes the  sale  of  liquors  by  the  small  on  certain  specified  condi- 
tions, to  wit:  the  payment  of  a  tax,  the  taking  an  oath,  and  the 
obtaining  a  license  duly  issued,  and  provides  that  if  any  person 
shall  be  otherwise  guilty  of  selUog  liquor  by  the  small  it  shall  be  a 
misdemeanor.  The  legislature  subsequently  passed  a  resolu- 
tion which  directs  that  no  fine,  forfeiture  or  imprisonment  shall 
be  imposed  or  recovered  for  the  offence  of  retailing  under  the 
act  of  1837,  and  that  all  causes  pending  in  any  if  the  courts 
for  such  offence  shall  be  dismissed.  After  the  passage  of  this 
act  and  resolution  the  defendants  came  in  and  submitted  and 
were  fined. 

The  Circuit  Judge,  S.  Anderson,  on  the  petition  of  the  de- 
fendants for  a  writ  of  error  coram  nobUf  which  was  granted,  va- 
cated the  judgment. 

From  this  judgment  the  Attorney  General  on  behalf  of  the 
State  prayed  and  obtained  an  appeal. 

« 

Attorney  General^  for  the  State* 
KeMey  for  the  defendants. 
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TuRLBT,  J.  delivered  the  opinion  of  the  oourt. 

This  yroB  a  proflecution  on  behalf  of  the  State  against  An* 
drew  FleiBing  and  Alfred  G.  Cosby,  for  retailing  spirituous  li- 
quors contrary  to  the  provisions  of  the  act  of  1638,  chap.  1)M>. 
Pending  the  prosecution  and  before  conviction  the  legislature 
passed  the  act  of  1846,  cb.  90,  by  which  under  certain  res- 
trictions it  became  lawful  to  retail  spirituous  and  other  liquors* 
At  the  same  session  and  subsequent  to  the  passage  of  the  act^ 
it  was  resolved  that  ''no  fine,  forfeiture  or  imprisonment  should 
be  imposed  or  recovered  for  the  oflfenceof  tippling  under  the 
act  of  1837,  and  that  all  causes  pending  in  any  of  the  courts 
for  such  oflfence  should  be  dismissed."  Subsequent  to  the  pas- 
sage of  this  statute  and  resolution,  but  before  their  promnlga* 
tion,  the  defendants  were  tried  and  convicted  of  the  ofience 
"with  which  they  were  charged  in  the  Circuit  Court  of  Rather* 
ford  and  fined;  before  the  judgments  were  executed  the  defen* 
dants,  by  petition,  superseded  them  upon  the  ground  that  the 
resolution  of  1846,  freed  and  discharged  them  from  all  respon* 
sibility  for  the  oflbnce  for  which  they  were  indicted,  and  asked 
that  judgments  against  them  migfat  be  vacated.  This  the  Cir* 
cuit  Judge  upon  hearing  the  petition  directed  to  be  done.  From 
which  the  Attorney  General  appeals  to  this  court.  The  ques  - 
tion  presented  for  our  consideration  is  whether  the  resolution  of 
the  legislature  passed  in  1846,  is  a  constitutional  exeftise  of 
power.  And  we  think  it  is  not.  The  passage  of  the  act  of 
1846,  authorizing  under  restrictions  the  sale  of  spirituous  and 
others  liquors,  did  not  upon  any  principle  operate  so  as  to  dis* 
charge  persons  guilty  of  retailing  under  the  act  of  1838,  but 
they  were  left  liable  to  punishment  under  the  provisions  of  the 
act,  and  the  question  reduced  to  simplicity,  is  this,  can  the  leg- 
islature by  resolution  direct  that  an  individual  who  stands 
charged  with  crime  in  the  court  of  justice  be  discharged  there- 
from. The  mere  statement  of  the  question  it  seems  to  us  an- 
swers it  necessarily  in  the  negative. 

The  powers  of  the  State  of  Tennesse  are  vested  in  legis- 
lative, executive  and  judicial  departments,  each  seperate  and 

distinct  from  the  other,  with  their  power  and  duties  well  defined 
20 — Vol.  vii. 
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by  the  constitution^  and  by  which,  each  is  kept  within  its  ap- 
propriate sphere  of  action.  The  legislature  can  make  the  law 
but  the  courts  must  expound  it  and  execute  it,  with  the  aid  of 
the  executive,  when  his  action  may  become  necessary  for  that 
purpose.  The  legislature  has  no  power  to  interfere  with  the 
administration  of  justice  either  criminal  or  civil  in  the  courts;  a 
resolution  that  a  criminal  or  class  of  criminals  shall  be  dis- 
charged by  the  court,  is  then  necessarily  an  assumption  of  pow- 
er not  warranted.  After  conviction  the  Governor  may  pardon, 
but  before  conviction  the  Attorney  General  and  the  court  are 
theocdy  power  that  can  discharge  without  acquital,  and  this  by 
TioUe  prosequi. 

We  are  therefore  constrained  to  hold,  that  the  resolution  un- 
der which  these  defendants  claimed  their  discharge,  is  void  for 
want  of  power  in  the  legislature  to  pass  it  The  c€ise  is  not 
similat  to  that  of  the  School  Commissioners  against  McEwen, 
5th  Hum.,  in  which  we  held  that  the  legislature  might  release, 
by  resolution,  a  debt  due  to  the  State;  which  we  have  again 
held  at  this  term  of  the  court  in  the  case  of  Pepper  vs.  The 
State.  If  the  legislature  had  passed  a  resolution  releasing  the 
funds  due  to  the  State  by  judgment  after  conviction,  in  the 
cases  sought  to  be  provided  for,  instead  of  directing  that  they 
should  be  dischai^ged,  it  would  have  fallen  with  the  principles 
of  the  cases  referred  to,  and  would  have  been  a  constitutional 
exercii^  of  power,  which  would  be  enforced  by  the  courts. 

For  these  reasons  we  think  that  the  judgment  of  the  Cir- 
cuit Court  superseding,  and  vacating  the  previous  judgment 
in  this  case  erroneous  and  reverse  the  same. 
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To  make  the  finding  of  aa  indietmeot  valid,  there  most  be  n  entry  on  record  abowii^ 
ihat  the  indictment  was  returned  by  the  grand  jury  into  open  court,  and  when  bo 
returned  and  filed,  the  endorsement  upon  it  becomes  a  part  of  the  indictment.  It  is 
not  necessary  that  the  endorsement  on  the  indictment  should  be  on  the  minutes. 

The  defendant  Brown  was  indicted  and  convicted  in  the 
Girctrit  Court  of  Davidson  county,  before  Turner)  J.  And  be 
appealed  tberefronu 

TrinMe  and  Ewingy  for  plaintiff  in  error. 

AtUiniiey  General  for  the  defendant. 

Rbbsb,  J*  delivered  the  opinion  of  the  court. 

The  record  in  this  case  presents  us  with  two  copies  of  the  in- 
dictment, one  taken  from  the  minutes  of  the  Circuit  Court  r&- 
coid»  the  other  from  the  original  indictment  on  file  with  the 
endorsements. 

The  first  copy  does  not  contain  the  endorsement  which  was 
made  upon  the  bill,  to  wit:  ^'a  true  bill,  Samuel  Seay  foreman 
of  the  grand  jury/'  The  latter  copy  from  the.  indictment  on 
file,  does  contain  that  endorsement.  The  entry  of  the  finding 
of  the  indictment  by  the  grand  jury,  and  its  reception  by  the 
court  is  as  follows:  '^The  grand  jury  return  here  into  open 
court  a  bill  of  indictment  against  George  Brown,  in  the  words 
and  figures  following,  to  wit:  State  of  Tennessee,  Davidson 
county,'*  &c.,  (here  follows  the  indictment  itself,)  and  when  you 
add  the  endorsement  on  the  second  copy,  **a  true  bill,  Samuel 
Seay  foreman,"  &c,  you  have  the  identical  case,  made  in  the 
case  of  Calhoun  vs.  The  State^  except  that  in  the  latter  case 
the  words, '^a  true  bill,  &c.,"  were  taken  irom  the  record  of 
the  minutes,  and  the  same  words  in  the  case  before  us  are  taken 
from  the  record  of  the  indictment  itself  on  file.  The  statute 
requiring  indictments  in  cases  of  felony  to  be  spread  upon  the 
minutes  proceeds  upon  cautionary  and  conservative  grounds, 
because  some  indictments  had  been  lost,  and  not  with  a  view 
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to  affix  a  higher  or  an  exclusive  verity  to  the  record  from  the 
minutes,  which  is  indeed  a  copy  by  the  clerk  from  the  original. 
And  if  there  were  any  difference  between  them,  both  being  in 
existence,  perhaps  the  greater  faith  would  be  conceded  to  the 
original.  But  be  it  as  it  may,  the  indictment  itself  with  its  in- 
dorsements, does  not  cease  to  be  a  record  of  the  court  in  con- 
sequence of  that  statute* 

The  question  then  is,  does  the  record  in  the  case  before  us> 
in  view  of  the  decisions  of  this  court  sufficiently  show  the 
finding  of  the  bill  of  indictment  by  the  grand  jury  and  its  re- 
turn into  courtf 

In  the  case  of  Chapdl  vs.  2'Ac  State,  8  Yerg.  R.  170,  there 
was  no  entry  whatever  of  the  return  of  the  bUl  of  indictment 
into  court,  the  bill  of  indictment  itself,  with  the  indorsement 
upon  it,  ^'a  true  bill,"  constituting  the  entire  evidence  of  its 
having  been  found  and  returned.  The  court  in  that  case  re- 
marks that  ^*the  accusation  against  the  defendant  is  complete 
in  form  by  the  face  of  the  indictment,  and  the  indorsement  on 
it  of  **a  true  bill,*'  signed  officially  by  the  foreman  of  the  grand 
jury;  which  indorsement,  when  the  indictment  is  returned  into 
court,  received  and  filed,  becomes  part  of  the  indictment,''  and 
at  the  close  of  the  case,  it  is  added;  '*no  evidence  existing  that 
the  present  bill  of  indictment  was  found  by  the  grand  jury, 
the  defendant  could  not  be  legally  tried  upon  it,  nor  can  he  be 
punished  more  than  if  the  indictment  had  not  been  found  a  true 
bill,  and  merely  filed  by  thie  scdicitor." 

The  principle  of  the  case  seems  to  be,  that  there  must  be 
an  entry  of  record,  showing  that  the  bill  was  returned  by  the 
grand  jury  into  open  court,  and  when  so  returned  and  filed,  the 
indorsement  upon  it  become  a  part  of  the  indictment.  A  form 
of  entry,  however,  is  given  in  the  opinion  of  the  court  and  ap- 
proved, which  states  not  only  the  fact  of  such  return  into  open 
court,  but  the  character  of  the  finding,  to  wit:  '*a  true  bill,"  but 
the  principle  of  the  case  and  the  reasoning  of  the  court,  do  not 
make  this  appear  to  be  necessary,  otherwise  than  by  the  in- 
dorsement upon  the  bill  of  indictment.  In  the  case  of  Bleniu 
vs.  The  State,  Meigs  83,  the  court  remarks,  that  ^^althougb  we 
adhere  to  the  {)rinciplc  settled  in  the  case  of  Chappdl  vs*  The 
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Stale,  yet,  wc  concur  with  the  Attorney  General,  that  it  goes 
to  the  very  verge  of  the  law."  In  the  case  of  Calhoun  vs.  The 
Slate,  the  entry  as  in  this  case,  showed  that  the  indictment  was 
returned  by  the  grand  jury  into  open  court,  and  the  recording 
of  the  verdict  upon  the  minutes,  showed  that  it  was  received 
and  filed  by  the  court,  as  is  shown  in  the  same  mode  in  this 
case.  In  the  former  case  the  character  of  the  finding  was 
shown  by  a  eopy  of  the  indorsement  on  the  minutes.  In  this 
case  by  a  copy  of  the  indorsement  from  the  original  indictment 
itself.  This  case,  therefore,  falls  within  the  principle, of  the 
case  in  8  Yerg.,  itself,  (if  not  within  the  formula  suggested)  and 
that  case  we  have  seen,  has  been  said  to  have  gone  to  the  very 
verge  of  the  law.  And  it  is  in  all  points  of  legal  importance, 
ideolical  with  the  case  of  Calhoun  vs.  The  State* 

The  charge  of  His  Honor,  the  Judge  to  the  jury,  has  been 
made  the  subject  of  some  criticism,  and  is  alledged  to  be  in 
some  decree  erroneous.  If  this  were  true,  which  we  do  not 
think  of  any  isolated  statement  which  has  been  specified,  it  is 
not  true  of  the  charge  taken  as  a  whole. 

Nor  do  we  perceive  that  His  Honor,  the  Judge  trenched  up- 
on the  province  of  the  jury,  or  iuiproperly  threw  the  weight 
of  his  opinion's  into  the  scale  against  the  prisoner* 

Let  the  judgment  be  affirmed. 
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Thb  Statb  vs.  Carter. 

A  bill  of'iodictinQntfor  sale  of  tpirituoui  liquon  to  a  person  to  the  jurors  unknown, 

is  good. 

Carter  was  convicted  at  the  Criminal  Court  of  Davidson 
county,  of  the  offence  of  retailing  spirituous  liquors.  The  judg- 
ment was  arrested  by  Turner,  the  presiding  Judge,  and  the 
State  appealed. 

Attorney  Generalj  for  the  State* 

CoapcTf  for  defendant. 

TuRLB Y,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  of  indictment  against  A.  C.  Carter,  in  the  Crim- 
inal Court  of  Davidson  county,  for  retailing  spirituous  liquors 
to  a  person  unknown,  contrary  to  law.  Upon  this  bill  of  in- 
dictment the  defendant  was  convicted. 

Upon  the  trial,  as  the  bill  of  exceptions  shows,  it  was  proven 
by  a  witness,  that  be  was  ih  defendant's  house,  and  saw  two 
men  come  in,  who  were  unknown  to  him,  and  call  for  brandy 
and  sugar;  that  the  defendant  handed  them  a  bottle,  containing 
liquor,  out  of  which  they  both  helped  themselves,  and  that  one 
of  them  threw  some  money  on  the  counter,  which  the  defend- 
ant received.  After  conviction  the  defendant  moved  the  court 
to  arrest  the  judgment,  which  motion  was  sustained.  Where- 
upon the  Attorney  General  appealed  to  this  court. 

And  it  is  now  argued,  that  the  bill  of  indictment  is  bad,  be- 
cause it  avers  that  the  unlawful  retailing  was  to  persons  un- 
known, and  is,  therefore,  not  sufficiently  specific  and  certain  in 
its  charge. 

We  are  not  of  this  opinion.  We  see  no  reason  why  this  bill 
of  indictment  may  not  charge  the  selling  by  retail  to  have  been 
to  persons  unknown,  as  well  as  a  bill  of  indictment  for  murder, 
may  chsirge  that  the  person  slain  was  unknown,  or  a  bill  of  in- 
dictment for  larceny  may  charge  the  goods  stolen  to  he  the  pro- 
perty of  a  person  or  persons  unknown.    If  there  could  be  any 
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diflkieace,  surely  the  greater  certainty  of  description,  would 
and  should  be  required  in  the  higher  ofiences. 

Let  the  judgment  be  reversed,  and  we  proceeding  to  give 
such  judgment  as  the  Criminal  Court  should  have  given,  direct 
that  the  defendant  be  fined  in  the  sum  of  fifty  cents,  and  pay 
the  costs  of  the  prosecution  in  both  courts. 


Bbittain  v».  Thb  Statb. 

Wliere  a  party  U  charged  with  a  feloaiooi  aisaulty  and  a  nolle  prosequi  is  entered  as 
to  the  Mooy,  it  !•  a  discharge  of  the  assault  on  that  indictment. 

This  indictment  was  tried  in  the  Circuit  Court  of  William- 
aon  county.  The  defeudant  submitted,  and  was  ordered,  by 
the  presiding  Judge,  Maney,  to  be  fined  and  imprisoned.  He 
appealed  from  his  judgment. 

VenaiUf  for  plaintiff  in  error. 

Auomey  QeneraJi  for  the  State. 

Gbbbn,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  at  the  March  term,  1846, 
of  the  Williamson  Circuit  Court,  for  an  assi^uU,  with  intent  to 
commit  murder  in  the  first  degree.'  At  the  July  term  of  the 
court,  the  Attorney  General,  with  the  assent  of  the  court,  en- 
tered a  nolle  proiequi  as  to  the  felony;  and  defendant  thereupon 
sabmitted  to  the  court,  and  was  fined  fifty  dollars,  and  adjudg- 
ed to  undergo  imprisonment  for  sixty  days;  from  which  judg- 
ment this  appeal  is  prosecuted. 

We  are  of  opinion,  that  the  nolle  proeequi  in  this  case  discbaig- 
ed  the  defendant  altogether  from  the  accusation.  There  is  but 
one  count  in  the  indictment,  and  that  count  charges  the  de- 
fendant with  a  felonious  assault.  It  is  true,  by  the  statute,  the 
jury  might  have  acquitted  the  defendant  of  the  felony,  and 
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found  him  guihy  of  nn  assault  only ;  but  it  does  not  follow  that 
a  nolle  prosequi  as  to  the  felony  can  be  entered,  and  the  party 
still  remain  under  the  charge  in  the  indictment  for  an  assault. 
It  is  like  the  case  of  a  charge  for  murder,  when  the  party  may 
be  found  guilty  of  manslaughter  only;  or  the  charge  for  robbery, 
when  he  may  be  found  guilty  of  larceny.  The  charge  of  the 
greater  offence  includes  the  less;  and  the  jury  might  find  the 
party  guilty  of  the  less,  and  acquit  him  as  to  the  greater;  but  if 
the  charge  for  the  greater  be  withdrawn,  the  charge  for  less  of- 
fence necessarily  goes  with  it,  because  by  the  law,  the  less  of- 
fence is  charged;  not  because  the  words  of  the  indictment  are 
appropriate  to  charge  the  ofience,  but  because  in  legal  contem- 
plation, the  less  ofience  is  charged  in  an  indictment  for  a  greater; 
and  hence,  when  the  charge  as  it  stands  in  the  indictment  is 
withdrawn,  there  is  nothing  left  upon  which  to  try  the  defend- 
ant. It  will  not  do  to  say,  that  the  charge,  constituted  by  the 
words  of  the  indictment,  may  be  withdrawn,' and  the  legal  idea 
of  the  inferior  ofience  may  be  retained,  upon  which  to  try  the 
defendant.  Take  the  indictment  for  murder,  and  let  a  nolle 
prosequi  for  the  murder  be  entered;  can  this  be  done,  and  the 
legal  idea  of  manslaughter  remain  as  a  charge  upon  which  to 
put  the  party  on  his  trial?  We  think  not.  How  shall  he  be 
arraigned,  and  to  what  shall  he  plead?  Not  to  an  indictment 
for  murder,  because  that  is  no  longer  in  force  against  him;  and 
yet  no  indictment  exists  but  the  one  charging  him  with  murder; 
as  the  grand  jury  in  finding  the  indictment  a  true  bill,  necessa- 
rily find  the  inferiqr  offence  also.  It  would  be  competent,  per- 
haps, for  the  Attorney  General,  with  the  assent  of  the  court,  to 
strike  out  the  words  that  charge  the  malice  and  felony,  leaving 
only  such  as  would  charge  the  inferior  offence.  But  in  that 
case,  there  would  be  a  subsisting  indictment,  upon  which  the 
party  might  be  arraigned  and  tried.  It  U  supposed  the  course 
pursued  ia  this  case,  is  substantially  the  same  thing.  We  do 
not  think  so.  Besides,  in  seeking  to  get  rid  of  technical  forms, 
that  have  no  tendency  to  the  effectuation  of  justice,  we  must  be 
careful  that  we  do  not  go  on  the  other  extreme.  Perhaps  sub- 
stantial justice,  in  a  majority  of  cases,  might  be  obtained,  with- 
out an  indictment  specifically  setting  out  the  oflfence  charged. 
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yet  an  indictment  is  not  iodispensable.  So  this  man's  submis- 
sion was  doubtless  made  with  a  distinct  understanding  of  the 
offnice  he  intended  to  confess.  Nevertheless,  as  there  was  no 
subsisting  indictment  against  him,  the  court  could  not  lawfully 
give  judgment  that  he  be  fined  and  imprisoned. 

The  judgment  must  be  arrested,  and  the  defendant  dis- 
charged. 

Reverse  the  judgment. 


Chick  vs.  The  State. 

The  pnttbg  out  an  eye  is  a  maim,  and  an  indictment  under  the  55tb  eectioa  of  the 
poBAl  code  for  putting  out  an  eye,  mutt  aver  the  putting  out  the  eye  whereby  the  party 
was  maimed. 

The  grand  jury  of  Davidson  county  returned  a  true  bill  of 
indictment  against  Chick.  This  indictment  charged  ^*that 
Chick,  with  force  and  arms,  on  the  Slst  day  of  August,  1844, 
unlawfully  and  with  malice  aforethought,  in  and  upon  William 
Maxey  an  assault  did  make,  and  that  the  said  Reuben  Chick 
then  and  there  nplawfuUy,  feloniously,  and  with  malice  afore- 
thought, the  left  eye  of  the  said  Maxey  did  put  out;  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State."  The  defendant 
was  found  guilty  at  the  April  term,  1846,  Turner,  judge,  pre- 
siding, in  the  Criminal  Court.  A  motion  to  arrest  the  judgment 
having  been  overruled,  the  defendant  appealed. 

Goff  for  plaintiff  in  error. 

In  this  case  we  present  two  objections  to  the  indictment: 
Ist*  That  the  indictment  does  not  charge  that  Wm.  Maxey 
was  maimed  or  disfigured. 

The  indictment  uses  the  language,  ^^feloniously  and  with 

malice  aforethought,  the  left  eye  of  Maxey  did  put  out.    The 

language  of  the  act  upon  which  this  indictment  is  predicated, 

says:  ^*No  person  shall  unlawfully  and  maliciously  put  out  an 
21— Vol.  vii. 
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eye,  slit,  cut  ofF,  or  bite  off,  the  nose,  ear  or  lip  of  another,  or 
any  part  of  either  of  them,  whereby  any  person  shall  be  maim- 
ed or  disfigured. 

We  contend  the  indictment  should  have  charged  that  Maxey 
was  maimed  and  disfigured.  The  law  has  set  apart  and  ap- 
pointed certain  words  of  art  for  the  description  of  certain  of- 
fences which  no  other  words  can  supply.  As  the  word  Mur- 
der, in  an  indictment  for  murder,  burglary  or  burglariously  in 
an  indictment  for  burglary,  ravished  in  an  indictment  for  rape, 
tic  fdanice  mayhemavk^  or  so  feloniously  maimed,  in  an  in- 
dictment for  mayhem,  and  the  word  felonious,  in  every  indict- 
ment for  felony.  See  Hawkins'  P.  C.  176,  177,  224,  22i5. 
1st  Chitty  Grim.  L.,  top  page,  164,  165,  219.  4th  Black,  top 
page,  2S2.     Stark.  Crim.  P.  80  to  84. 

The  reason  assigned  for  this  is,  that  by  successive  decisions, 
the  legal  value  and  weight  of  a  term  or  phrase  of  art,  is  ascer- 
tained, and  should  a  doubt  arise  as  to  its  meaning,  reference 
for  the  purpose  of  removing  it,  may  be  had  to  former  authori- 
ties, whilst  every  new  expression  would  introduce  fresh  uncer- 
tainty, and  the  benefit  to  be  derived  fromprecedent,  would  be 
wholly  lost.    See  Starkie  Crim.  P.  81. 

Not  even  the  fullest  description  of  the  ofieoce,  were  it  even  in 
the  terms  of  a  legal  definition,  would  be  sufficient  without 
keeping  close  to  the  expressions  of  the  Statute.  1st  Chitty 
Crim.  P.,  top  page,  190. 

The  wordii^  of  our  Statute  does  not  differ  materially  from 
the  English  Statute  of  Charles  2nd,  commonly  called  the  Co- 
ventry act.  That  Statute  says,  *^if  any  person  shall  on  purpose 
of  malice  aforethought,  and  by  lying  in  wait,  unlawfully  cut 
out  or  disable  the  tongue,  put  out  an  eye,  with  intention  in  so 
doing,  to  maim  or  disfigure,  &c.    See  Srd  Chitty,  Crim.  L.  217. 

Suppose  in  framing  an  indictment  under 'this  act,  it  should 
charge  that  A.  B.,  on  purpose  and  of  his  malice  aforethou^t, 
and  by  lying  in  wait,  unlawfully  and  feloniously  put  out  the  eye 
of  C.  D.  intentionally.  Here  it  would  seem,  the  maiming  and 
disfiguring,  although  these  terms  had  not  been  used,  would  fot 
low  as  a  legal  inference  from  the  language  used,  and  the  ioten- 
tioQ  too  having  been  charged,  we  might  suppose  it  a  good  in- 
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dictmeDt.  Yet  we  see  not  only  from  the  (brm  of  the  indictment 
given — See  3rd  Chitty,  Crim.  L.,  219 — ^but  also  the  rules  to 
be  observed  in  framing  the  indictment,  that  it  is  absolutely  ne- 
cessary there  should  be  an  allegation,  that  the  act  was  done 
with  intent  to  maim  and  disfigure.  3rd  Chitty,  Crim.  L.,  219. 
1st  East,  Crim.  L.,  402.  The  only  discoverable  difference 
^  between  this  act  and  our  own  is,  that  in  the  former,  the  word 
''intention"  is  used.  The  meaning  however  of  the  two  acts  is 
the  same,  so  made  by  the  proviso,  to  our  act,  which  says  *4f 
any  of  said  oflfences  shall  be  done  in  self  defence  or  without 
malice  aforethought,  then  the  person  charged  shall  be  excus- 
ed, &xx 

We  think  it  manifest  under  our  act,  if  a  man  had  no  malice, 
and  should,  in  an  affray,  not  intending  to  commit  a  felony,  put 
cot  the  eye  of  his  adversary,  that  he  would  not  be  guilty  of  a 
mayhem,  within  the  meaning  of  our  act.  The  intention  then 
becomes  as  necessary  an  ingredient  in  constituting  this  offence 
under  our  act,  as  it  is  under  the  Coventry  act.  Our  act,  instead 
of  nsing  the  word  '4ntent"  uses  the  language  ^'whereby"  he 
was  maimed  or  disfigured.  Coupling  this  language  then  with 
the  malice  aforethought,  it  becomes  synonymous  with  the  Co- 
ventry act.  It  was  not  necessary  under  the  Coventry  act,  that 
a  man  should  intend  to  maim  or  disfigure.  If  he  intended  a 
higher  crime  (such  as  murder)  and  fell  short  of  his  design,  and 
maimed  or  disfigured,  he  was  guilty,  but  still  it  is  necessary  to 
charge  the  intent  in  the  indictment.     3rd  Ch.  Crim.  L.,  218. 

We  think,  then,  by  parity  of  reasoning,  it  becomes  as  ne- 
cessary under  our  act  to  state  in  the  indictment  after  other 
charges,  '^whereby  the  appellor  was  maimed  and  disfigured," 
as  under  the  English  Statute,  to  charge  that  the  act  was  done, 
with  intent  to  maim  and  disfigure.  We  have  been  unable  to 
discover  either  from  authority  or  reason,  why  this  should  not  be 
the  case. 

The  2nd  objection  to  this  indictment  is,  that  the  means  or 
mode  by  which  the  offence  was  committed,  has  not  been  set 
forth,  and  we  are  sustained  by  authority  in  saykig,  that  this  is 
as  necessary  in  an  indictment  for  mayhem  as  murder.  The 
indictment  must  state  the  circumstances,  and  show   whether 
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the  eye  was  put  out/  by  throwing  a  stone,  by  striking  with  the 
fist  or  stick,  by  striking,  by  cutting  with  a  knife,  or  by  gouging. 

So  far  as  this  indictment  charges,  we  are  left  in  the  dark  as 
to  the  instrument  or  means  used  by  which  it  was  done;  whether 
it  was  done  by  all,  or  either  one  of  the  modes  herer  mentioned, 
the  indictment  does  not  inform  us.  That  this  is  necessary,  see 
2nd  Hawkins,  177,  226.  IstEast,  P.  C,  402.  1st  Ch.  C.  L., 
169,  171.  1st  Devereux  &  Battle,  408.  Archbold,  41.  1st 
Rus.  on  Cr.,  557,560.  The  reason  and  necessity  of  charging 
in  the  indictment  the  facts  and  circumstances  connected  with 
the  mayhem  or  killing,  as  the  case  may  be,  is  obvious.  It  is 
done  in  order  that  the  defendant's  conviction  or  acquittal  may 
insure  his  subsequent  protection,  should  he  be  again  question- 
ed upon  the  same  ground.  See  State  vs.  JFteW,  Mar.  &  Yer. 
137. 

In  this  indictment  there  is  no  language  used  by  which  we 
can  infer  the  manner  or  means  used  in  putting  out  the  eye;  it 
simply  says  Chick  made  an  assault  upon  Maxey,  and  unlaw- 
fully, feloniously  and  with  malice  aforethought,  put  out  his  eye. 
How  he  put  it  out  is  a  question  that  would  be  asked  by  every 
one.  The  authorities  last  quoted,  state  that  the  description  is 
indispensable,  and  all  the  forms  given  us  contain  such  descrip- 
tion.   See  Ch.  Crim.  L.  219:  Arch.  354. 

■    Attorney  General^  for  the  State. 

Housiouy  for  the  plaintiff  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  in  the  Criminal  Court  of 
Davidson  county,  for  putting  out  the  eye  of  William  Maxey. 

The  indictment  charges  that  Chick,  "unlawfully  and  with 
malice  aforethought,  in  and  upon  •one  William  Maxey  an  as- 
sault did  make,  and  that  the  said  Reuben  Chick,  then  and  there, 
at  the  county  aforesaid,  unlawfully,  feloniously,  and  with 
malice  aforethought,  the  lefl  eye  of  the  said  William  Maxey 
did  put  out." 
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The  clause  of  the  statute  upon  which  this  iDdicttnent  is  fram- 
ed is  in  the  following- words:  *'No  person  shall  unlawfully  and 
maliciously  put  out  an  eye;  slit,  cut  ofF,  or  bite  off  the  no8e»  ear 
or  lip  of  another,  or  any  part  of  either  of  them,  whereby  any 
person  shall  be  maimed  or  disfigured." 

The  plaintiff  in  error  was  found  guilty  in  the  court  below, 
and  having  moved  in  arrest  of  judgment,  v/hich  was  overruled, 
fae  appealed  to  this  court. 

The  only  question  is,  whether  the  oSence  is  sufficiently 
charged  in  the  indictment.  The  indictment  does  not  charge, 
that  the  prosecutor,  Maxey;  was  maimed  or  disfigured,  but 
only  that  'Uhe  said  Reuben  Chick,  then  and  there,  at  the  county 
aforesaid,  unlawfully,  feloniously,  and  with  malice  aforethought, 
the  left  eye  of  the  said  William  Maxey  did  put  out.'' 

The  counsel  for  the  plaintiff  in  error,  insist  that  the  indict* 
ment  should  have  charged,  that  the  prosecutor  was  maimed  and 
disfigured;  and  that  not  having  been  done,  it  is  bad. 

It  is  unquestionably  true,  that  an  indictment  for  mayhem  at 
common  law^  in  addition  to  the  statement  of  the  injury,  must 
also  charge,  that  the  party  was  thereby  ^'maimed."  The  word 
*'maimed*'  is  a  word  of  art,  which  the  law  has  set  apart  for  the 
description  of  the  offence,  which  no  other  word  can  supply. 
Hawkins*  P.  C.  176,  224:  Chit.  Crim.  L.  164,  219:  2  Black. 
262. 

It  is  admitted  by  the  Attorney  General,  that  this  indictment 
would  not  be  good  at  common  law;  but  he  contended  that  this 
indictment  charges  the  ofience  in  the  words  of  the  statute;  that 
the  clause  which  forbids  the  putting  out  an  eye,  is  separated 
from  the  clause  that  follows,  so  that  the  words  *<whereby  any 
person  shall  be  maimed  or  disfigured,  do  not  apply  to  it. 

This,  in  our  opinion,  is  not  the  true  reading  of  the  statute. 
The  sentence  must  be  taken  together,  and  the  concluding  words 
must  be  applied  to  each  description  of  injury  mentioned  in  it, 
to  which  they  properly  relate.  The  injuries  mentioned  are,  the 
putting  "out  an  eye;  to  slit,  cut  off,  or  bite  off  the  nose,  ear  or 
lip,  whereby  any  person  shall  be  maimed  or  disfigured."  Now 
the  word  "maimed,"  here  used,  has  no  application  to  any  of 
the  injuries  mentioned,  except  the  putting  out  an  eye. 
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Slitting,  or  cutting  off  the  nosoi  ear  or  lip,  (the  other  injuries 
mentioned,)  would  neither  of  them,  constitute  a  mayhem;  but 
they  would  disfigure  the  person.  Hence  the  statute,  in  this 
sentence,  having  enumerated  one  injury  that  is  a  mayhem,  and 
several  others  that  are  not,  but  only  disfigure,  concludes  very 
properly,  '^whereby  any  person  shall  be  maimed  or  disfigured.*' 
The  true  reading  of  the  statute,  therefore,  is;  "No  person  shall 
unlawfully  and  maliciously  put  out  an  eye  of  another,"  "where- 
by any  person  shall  be  maimed;  or  slit,  cut  off,  or  bite  ofi^  the 
nose,  ear  or  lip  of  another,  or  any  part  of  either  of  them,  where- 
by any  person  shall  be  disfigured." 

The  very  words  of  the  statute,  therefore,  in  stating  the  inju- 
ry, adds  also  the  word  of  art,  by  which  the  common  law  desig- 
nates it*  There  is,  then,  nothing  in  the  statute,  which  author- 
izes a  departure  from  the  requirements  of  the  common  law; 
and  although  the  objection  may  seem  to  be  one  of  technical 
form  merely;  yet  we  do  not  feel  at  liberty,  in  cases  of  felony, 
to  depart  from  the  strictness  of  legal  proceedings,  which  the 
J^ittdom  of  ages  has  deemed  essential  for  the  protection  of  the 
bitizen. 

'  The  judgment  must  be  arrested,  and  the  defendant  must 
Jbe  bound  to  appear  at  the  Criminal  Court  of  Davidson  county, 
Co  answer  such. charge  as  the  District  Attorney  General  may 
prefer  against  him. 
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Irwin  vs.  Jordan. 

1.  Thtt  hire  of  a  slavo  may  be  proven  under  the  book  debt  law,  as  work  and  labor 
done,  within  the  meaning  of  that  statute. 

3.  Any  note  or  memorandum  of  the  transaction  reduced  to  writing,  is  a  sufficient  book 
according  to  the  statute. 

3.  Where  a  party  swears  to  his  claim,  according  to  the  provisions  of  tlie  book  debt 
law,  a  court  will  not  grant  a  new  trial*  because  it  appears  that  there  was  other  evi- 
dence of  the  fact  within  the  reach  of  the  plaiatiiT. 

This  is  an  action  of  assumpsit,  instituted  in  the  Circuit 
Court  of  Davidson  county,  against  Irwin  for  negro  hire- 
There  was  a  plea  of  non  assumpsit,  and  a  verdict  and  judg- 
ment rendered,  (ju^g^  Maney  presiding,)  in  favor  of  the  plain- 
tiff.   Defendant  appealed. 

A.  Emngf  for  plaintiff  in  error.  • 

Lea^  for  defendant  in  error. 

TuRLKT,  J.  delivered  the  opinion  of  th 

• 

In  this  caee,  the  plaintiff  proved  his  debt, 
hire  of  a  negro,  under  the  act  of  1756,  ch.  41 
jected,  that  this  should  not  have  been  permu 
debt  was  not  of  such  a  character  as  could  be  jiffNuin  nudf  I'ffTil 
statute,  by  the  oath  of  the  plaintiff,  it  not  being  for  work  and 
labor  done,  nor  for  goods,  wares  and  merchandize  sold  and  de- 
livered: and  because  the  paper  produced,  is  not  a  book,  within 
the  meaning  of  the  statute,  and  because,  it  appeared  upon  the 
cross  examination  of  the  plaintiff,  that  there  was  in  evidence 
other  testimony  by  which  his  account  could  have  been  proven. 

This  statute,  having  been  passed,  to  facilitate  the  collection 
of  small  debts,  for  goods,  wares  and  merchandize,  and  for 
work  and  labor,  has  always,  both  in  North  Carolina  and  Ten- 
nessee, received  a  liberal  construction  for  advancing  the  reme- 
dy. Any  note  or  memorandum  of  the  transaction  reduced  to 
writing,  has  been  held  to  be  a  sufficient  book  account  within  the 
statute.  The  account  produced  by  the  plaintiff,  and  read  upon 
his  oatb,  made,  as  required  in  such  book,  according  to  the  de- 
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cisions.  The  work  of  a  slave,  id  work  and  labor,  for  which, 
the  master  may  recover,  and  is  therefore  within  the  provision 
of  the  statute. 

The  plaintiff  having  sworn,  as  the  statute  requires,  that  he 
has  no  other  means  of  proving  his  account,  but  by  his  book,  &c. 
his  book  is  evidence,  and  if  the  jury  find  for  him  upon  it,  the 
judgment  shall  not  be  arrested,  or  a  new  trial  granted,  merely 
because  it  may  appear  that  he  might  have  otherwise  proven  his 
account,  as  that  could  not  make  the  verdict  erroneous;  but  the 
plaintiff  would  be  guilty  of  a  perjury,  for  false  swearing. 

Let  the  judgment  be  affirmed. 


Porter  vs.  Partes. 

Where  a  judgment  wai  rendered  on  an  attachment  against  a  non-resident  debtor  before 
the  period  of  six  months  had  elapsed,  as  required  by  act  of  1794,  ch.  1,  such  jud^ 
mentis  irregular  and  reversible  on  writ  of  error,  but  is  not  void.  It  is  valid,  tiH  re- 
versed and  a  sale  of  real  estate  on  such  judgment  conveys  title. 

This  bill  was  filed  in  the  Chancery  Court  at  Columbia,  to 
declare  void  a  sale  of  real  estate.  A  judgment  was  recovered 
on  attachment  against  T.  J.  Porter,  before  the  period  of  six 
months  after  process  returned  had  elapsed,  and  real  estate  was 
sold  and  Partee  became  the  purchaser.  This  bill  was  filed  by 
the  widow  and  heirs  of  Porter  against  Partee,  to  set  such  sale 
aside. 

The  chancellor,  Cahal,  declared  the  judgment  void,  and  set 
aside  the  sale,  and  the  defendant  Porter  appealed. 

Houston  and  Friersath  for  complainant. 

NichoUan^  for  defendant. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

The  Union  Bank  of  Tennessee  recovered  a  judgmenl  against 
Thomas  J.  Porter,  a  non-resident  debtor,  by  attachment;  the 
judgment  was  rendered  a  few  days  before  the  eitpiration  of 
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the  period  of  «ix  laontbsy  which  is  directed  by  the  act  1794, 
chap.  1,  to  be  given  before  a  judgment  efaail  be  taken  in  the 
case  of  attachment  against  non-resident  debtors.  Upon  this 
judgment  an  execution  was  issued  and  levied  upon  the  tract  of 
land  in  dispute,  which  was  sold  and  bought  by  the  defendant, 
and  this  bill  is  now  filed  by  the  complainants,  the  widow  and 
cbild  of  Thomas  J*  Porter,  to  set  aside  and  vacate  the  judgment 
and  sale  as  being  void,  because  the  jiidgmeot  was  obtained  at 
an  improper  time. 

The  Chancellor  thought  that  the  judgmait  was  void,  and  so 
decreed.    In  this  we  think  he  manifestly  erred. 

The  coort  had  jurisdiction  of  the  subject  matter^  and  also 
of  the  person  of  Porter  by  the  attachment  of  his  property: 
and  the  provision  of  the  act  of  1794,  directing  a  delay  of  six 
months  after  the  return  of  the  process  before  judgment,  is  only 
a  provision  of  practice,  as  much  so  as  is  that  which  gives  a  de- 
fendant three  days  after  the  filing  a  declaration  to  plead.  The 
taking  a  judgment  by  default  before  the  expiration  of  the  time 
specified  in  either  case,  is  a  mere  irregularity,  which  does  avoid 
the  judgment,  but  for  which  it  may  be  reversed  or  set  aside 
upon  motion,  upon  the  application  of  th^  defendant. 

Decree  reversed  and  bill  dismissed. 


BouiE,  Ouardian^  ^c.^  t».  Puckbt. 

A  cOTtifieaiB  of  discharge  uodsr  the  bankrupt  law,  may  be  pleaded  in  bar  of  a  suit 
mgainat  such  bankrupt,  as  a  surety  on  g^uardian  bond. 

Garret  was  the  guardian  of  the  minor  heirs  of  Bouie,  and 
Pucket  was  one  of  the  sureties  on  the  guardian  bond. 

A  bill  was  filed  in  the  Chancery  Court  at  Franklin,  against 
Cvarret,  Pucket  and  the  other  sureties,  by  Sarah  Bouie,  the  sub- 
sequent guardian  for  an  account. 

Pocket  relied  on  his  answer  on  a  certificate  of  discharge, 

granted  to  htm  by  the  District  Court  of  the  United  States,  and 

the  presiding  Chancellor  was  of  the  opinion  that  the  discharge 
22— Vol.  vii. 
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of  said  Packet,  under  the  bankrupt  law,  was  no  dischafge  of 
his  liability  on  the  guardian  bond  and  so  decreed.  From  this 
decree  Pucket  appealed.  , 

David  CampbeUf  for  complainant. 

The  decision  of  this  question  of  Packet's  continued  liability 
depends  upon  the  construction  of  the  first  section^  and  of  the 
last  proviso  of  the  second  section  of  the  bankrupt  law,  and 
the  counsel  of  the  complainant  has  been  able  to  find  no  case 
which  bears  directly  upon  that  question.     The  first  section  of 
the  bankrupt  law  is  in  these  words:  <^A11  persons  whatsoever 
residing  in  any  State,  District  or  Territory  of  the  United  States, 
owing  debts,  which  shall  not  have  been  created  in  consequence 
of  a  defalcation  as  a  public  officer,  or  as  executor,  administra- 
tor, guardian,  or  trustee  or  while  acting  in  any  other  fiduciary 
capacity,  who  shall  by  petition,  &c.,  shall  be  deemed  buik- 
rupts  within  the  provision  of  this  act,  and  may  be  so  declared 
accordingly  by  a  decree  of  such  court."     The  last  proviso  of 
the  second  section  is  in  these  words:  ''And  provided,  also,  that 
nothing  in  this  act  contained  shall  be  construed  to  annul,  des- 
troy or  impair  any  rights  of  married  women,  oi  minors,  or 
any  liens,  mortgages,  or  other  securities,  on  property,  real  or 
personal,  which  may  be  valid  by  the  laws  of  the  States,  res- 
pectively, and  which  are  not  inconsistent  with  the  provisions 
of  the  second  and  fifth  sections  of  this  act."     Owen  on  Bank- 
ruptcy, Appendix,  p.  51.    Now  is  the  claim  against  Pucket  a 
debt  created  in  consequence  of  a  defalcation  as  guardian?  That 
it  is  all  must  conceed.     Then  it  is  within  the  exact  terms  of 
the  statute.     But  it  may  be  urged  that  the  statute  only  intended 
to  embrace  the  case  of  the  defaulting  guardian  himself.     The 
statute  does  not  say  so,  and  if  that  had  been  its  intent,  the  terms 
would  have  been  in  consequence  of  his  defalcation  as  guar*' 
dian,  as  those  are  the  appropriate  terms  by  which  to  restrict 
the  operation  of  the  statute  to  the  case  of  the  defalting  guar- 
dian himself.     The  statute  on  the  contrary  employs  the  terms 
in  consequence  of  a  defalcation  as  guardian,  &c.,  which  terms 
embrace  all  who  are  responsible  for  the  debt  of  the  defaulting 
guardian,  as  well  as  the  guardian  himself,  and  indicates  verjr 
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Strongly  that  no  such  debtor,  whether  as  principal  or  security 
should  be  discharged  from  the  trust  debt  under  the  law. 

This  view  of  the  construction  of  this  section  assumes  that 
the  words  ''in  consequence  of  a  defalcation"  are  to  be  under- 
stood before  each  of  the  terms  guardian,  executor*  &c.,  and 
Uiat  is  conceived  to  be  the  true  reading  of  the  statute,  and  if  it 
be,  then  the  present  case  is  within  its  very  terms.  But  would 
the  construction  of  this  section,  that  the  sureties  of  guardians 
are  dischargeable  under  it,  ''annul  or  impair  the  rights  of  mi- 
nors." Certainly  it  would  not  Then  it  cannot  be  so  con- 
strued, because  the  last  proviso  of  the  second  section  has  said 
nothing  in  the  act  shall  be  so  construed. 

In  the  absence  of  authority  directly  upon  the  point  some  as- 
sistance may  be  derived  from  the  general  observations  in  the 
case  of  Tibbattif  5  Law  Rep.  259,  and  Forsyth  vs.  Riddle,  2 
Pet. 

J.  Campbdlf  for  defendant. 

Does  the  certificate  in  bankruptcy  discharge  Pucket  from  his 
liability  on  this  bond?  The  chancellor  decided  that  this  debt 
was  of  a  fiduciary  character,  and  therefore  Pucket  could  not 
be  discharged  from  it  under  the  bankrupt  law.  In  this  it  is  be- 
lieved he  erred.  Who  is  the  trustee  here?  It  is  Grarret.  Gar- 
ret cannot  be  discharged.  Pucket  is  not  a  trustee.  He  is  the 
mere  security  that  Garret  will  perform  the  trust.  It  never  was 
the  intention  of  this  act  of  Congress  to  place  the  securities  of 
defaulting  officers  and  trustees  upon  the  same  footing  of  the 
officers  and  trustees  themselves.  They  intended  the  act  to 
operate  upon  the  guilty  man  who  had  used  the  money  of  oth- 
ers, and  not  upon  the  innocent  surety,  who  is  made  to  answer 
as  long  as  he  has  property  for  the  guilt  of  another.  If  there  is 
any  set  of  men  among  the  debtor  class,  whom  all  the  commu- 
nity would  say  ought  to  be  favored,  it  would  be  the  unfortunate 
sureties.  To  hold  securities  liable  after  they  are  discharged 
under  the  bankrupt  law,  is  a  construction  not  favored  by  the 
words  of  the  aCt,  and  is  at  war  with  its  spirit. 
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OaBBN,  J.  delivered  the  opinion  of  the  court* 

The  only  question  that  we  need  notice  in  this  case  is^  wheth- 
er Puckety  who  has  heed  discharged  in  bankruptcy,  is  liable  oti 
the  guardian  bond  as  one  of  the  securities  for  J.  R.  Garret, 
the  former  guardian  of  complainant    And  we  think  he  is  not. 

The  first  section  of  the  bankrupt  law  provides,  that  "all  per- 
sons whatsoever  residing  in  any  State,  District  or  Territory  of 
the  United  States,  owing  debts  which  shall  not  have  been  cre- 
ated in  consequence  of  any  defalcation  as  a  public  officer,  or 
as  executor,  or  administrator,  or  guardian,  or  trustee,  or  while 
acting  in  any  other  fiduciary  character,  who  shall  petition,  &c«, 
shall  be  deemed  a  bankrupt  within  the  provision  of  this  act, 
and  may  be  so  declared  accordingly  by  a  decree  of  such 
court." 

Neither  the  words  nor  meaning  of  this  act  excepts  the  sure- 
ties of  a  guardian,  executor,  &c.,  from  its  benefits.  It  excludes 
from  its  benefits  those  who  have  become  debtors,  in  conse- 
quence of  a  defalcation  while  acting  in  a  fiduciary  capacity. 
The  surety  does  not  act  in  a  fiduciary  capacity,  he  does  noth- 
iog  in  connexion  with  the  transaction  but  execute  the  bcnid. 
Whatever  plausible  ground  might  exist  for  excluding  the  surety 
by  the  words  "in  consequence  of  any  defalcation,"  &c.,  it  is 
entirely  removed  by  the  subsequent  words  "while  acting  in 
any  other  fiduciaiy  capacity,"  thereby  making  it  plain,  that 
tlie  party  so  acting  and  becoming  indebted  thereby,  is  alone 
excluded* 

♦ 

The  last  proviso  of  the  second  section,  "that  nothing  in  this 
act  contained  shedl  be  construed  to  annul,  destroy  or  impair  any 
lawful  rights  of  married  women,  or  minors,  or  liens,  or  mort- 
gages, &c.,  which  may  be  valid  by  the  laws  of  the  State  res- 
pectively, and  which  are  not  inconsistent  with  the  provisions 
of  the  second  and  fifth  sections  of  this  act,"  does  eflfect  this 
question.  This  provision  was  inserted  to  avoid  interfering 
with  the  peculiar  legislation  of  any  of  the  States  upon  the  sub- 
jects enumerated,  where  such  legislaUon  might  not  be  incon- 
sistent with  the  provisions  of  this  act. 

The  exception  out  of  the  operation  of  the  bankrupt  law  of 
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debts  which  have  beea  created  in  consequence  of  a  defalcation 
as  a  public  officer,  or  as  executor,  or  administrator,  or  guar- 
dian, trustee,  or  while  acting  in  any  other  fiduciary  capacity, 
was  intended  to  act  as  an  incentive  to  faithfulness  in  the  dis- 
charge of  such  trusts. 

Debts  created  while  acting  io  a  fiduciary  capacity,  were 
deemed  by  Congress  to  create  a  higher  obligation  than  existed 
Id  relation  to  debts  created  in  the  ordinary  traffic  and  business 
of  life,  because  in  the  former  a  peculiar  trust  and  confidence  is 
reposed,  and  the  very  existence  of  the  defalcation  implies  a 
breach  of  that  trust,  and  consequently,  some  decree  of  moral 
turpitude.  Whereas  the  latter  are  the  ordinary  results  of 
one's  every  day's  business*  existing  with  perfect  honesty,  and 
which  a  man  may  be  rendered  unable  to  pay  without  a  fault. 
Hence,  while  the  law  provided  for  his  discharge  from  these,  it 
enacted  that  as  to  those,  the  obligation  should  still  continue, 
that  thus  reprobating  all  unfaithfulness  in  public  trusts  and  re- 
fusing to  such  guilty  debtors,  a  boon  which  was  granted  to  all 
other  debtors,  persons  acting  in  fiduciary  capacity  might  be 
excited  to  faithfulness  or  punished  if  defaulters. 

But  these  reasons  can  have  no  application  to  the  surety  in 
sttcfa  case.  So  far  as  he  is  concerned  the  debt  is  no  more  sa- 
cred than  other  liabilities.  .  This  liability  to  pay  for  any  defal- 
cauon  will  stimulate  him  to  use  all  the  means  in  his  power  to 
prevent  it,  and  be  needs  no  excitement  from  the  discrimination 
of  this  law,  and  if  he  is  punished,  it  is  inflicted  for  a  crime  he 
did  not  commit  and  could  not  have  prevented* 

We  diink,  therefore,  that  neither  the  letter  nor  the  spirit  of 
this  law,  excludes  the  surety  of  a  guardian  from  pleading 
bis  certificate  of  discharge  to  a  suit  for  the  de&ult  of  such 
guardian. 

The  decree  must  be  reversed  and  the  defendant  Pucket  dis* 
charged  from  liability. 
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Teas  vs.  Thb  State. 

A  bill  of  indictmeat  most  be  signed  by  the  Attorney  Generali  and  if  signed  by  an  of- 
ficer  styling  himself  Solicitor  General  it  is  invalid.  There  is  no  sach  officer  as  So- 
licitor  General. 

The  plaintiflf  in  error.  Teas,  was  indicted  for  an  assault  in 
the  Circuit  Court  of  Humphreys  county,  where  at  the  August 
term,  1846,  he  was  convicted,  Martin,  Judge,  presiding.  The 
case  was  brought  up  by  writ  of  error. 

H.  JUen^  for  plaintiff  in  error. 

Auomey  Oeneralf  for  the  State. 

TuRJLE Y,  J.  delivered  the  opinion  of  the  court. 

This  appeal  is  prosecuted  by  William  Teas  to  reverse  a 
judgment  of  the  Circuit  Court  of  Humphreys,  rendered  against 
him  on  behalf  of  the  State  for  an  assault  and  battery,  and  the 
principal  cause  assigned  for  error,  is,  that  the  bill  of  indictment 
purports  to  be  signed  by  the  Solicitor  General  of  the  7th  solici- 
tonal  district,  when  there  is  no  sucboflScer  known  to  the  law. 
We  have  repeatedly  held  that  a  bill  of  indictment,  to  be  good 
in  law,  must  be  signed  by  the  proper  officer  appointed  to  pros- 
ecute, on  behalf  of  the  State.  This  officer  under  our  statutes 
is  an  Attorney  General,  we  have  no  Solicitor  General.  Previ- 
ous to  the  passage  of  the  act  of  1835,  chap.  28,  when  solic- 
itorial  districts  were  laid  off  by  the  Legislature,  without  regard 
to  the  circuit,  the  officer  appointed  to  prosecute  in  behalf  of  the 
State  in  such  district  was  a  solicitor.  But  the  act  of  1836, 
provides  that  each  judicial  circuit  shall  constitute  a  solicitorial 
district,  for  each  of  which  an  Attorney  General  shall  be  ap- 
pointed in  behalf  of  the  State.  Since  this  statute,  then,  there 
is  no  Solicitor  General,  and  the  signature  of  one  purporting 
to  be  such  an  officer  to  a  bill  of  indictment,  gives  no  authority 
to  it,  and  it  is  as  inoperative  as  if  it  had  not  been  signed  at  all. 
All  documents  required  to  be  authenticated  by  the  signature  of 
public  officers,  must  be  certified  by  them  in  their  public  char- 
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acter;  a  judge  must  authenticate  the  records  of  his  court;  if  he 
signs  his  name  as  Attorney  General,  the  authentication  is  a 
nullity.  So  an  Attorney  General  must  authenticate  by  his  sig- 
nature to  a  bill  of  indictment;  if  he  signs  his  name  as  Solicitor 
General  the  indictment  is  a  nullity. 

Therefore  the  bill  of  indictment  in  this  case  is  inoperative 
and  void,  and  judgment  rendered  thereon  must  be  reversed 
and  arrested. 


PoaTER  vs.   BAI4DWIN. 

When  a  NUlantent  is  made  on  a  married  woman  for  her  separate  use  without  restric- 
tion, and  the  profits  are  insufficient  for  her  support,  the  married  woman  may  ondef  the 
direction  of  a  Court  of  Chancery  dispose  of  part  of  the  principal  of  the  estate  for 
aer  soppoit* 

The  bill  in  this  case  was  filed  by  P.  Porter  against  H.  Bald- 
win and  wife,  Mary  Baldwin,  in  the  Chancery  Court  of  Frank- 
lin, to  subject  the  separate  estate  of  said  Mary,  to  the  payment 
of  a  debt  due  for  house  rent.  The  bill  was  taken  as  confessed 
and  set  for  hearing,  and  was  dismissed  by  the  chancellor,  (Ca- 
bal)    The  complainant  appealed. 

Xea,  for  complainant. 

A  married  woman  may  contract  with  reference  to  her  sep- 
arate property,  provided  the  deed  of  settlement  does  not  ex- 
pressly or  impliedly  forbid,  7  Har.  &  John.  296,  2  Iredell's  £q. 
237,  2  Story's  Eq.  s.  1400,  s.  1401,  2  Roper,  243,  244. 

The  demand  is  not  of  a  legal  character,  for  though  it  was 
once  otherwise  decided  by  Lord  Mansfield,  it  is  since  well 
settled  that  a  married  woman  cannot  be  sued  at  law. 

Wcuhington,  for  defendant. 

1.  The  complainant's  demand  is  of  a  purely  legal  character, 
and  yet  it  has  not  been  established  at  law.  This  court,  there- 
lore  has  no  jurisdiction. 
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2.  The  contract  upon  which  the  bill  is  foanded,  is  the  con- 
tract of  a  married  woman,  and  absolutely  void. 

3.  The  object  of  the  bill  is,  to  subject  the  property  of  a  mar- 
ried woman,  held  in  trust  for  her  by  a  trustee,  when  there 
is  nothing  in  the  contract  which  connects  it  with  the  trust  pro- 
perty,  or  which  creates  any  lieu  upon  the  trust  property* 

4.  The  trustee  is  not  made  a  defendant  to  the  bill,  nor  is  he 
before  the  court,  and  yet  the  bill  seeks  to  divest  hira  so  much  of 
the  property,  as  will  satisfy  the  contract. 

Green,  J.  delivered  the  opinion  of  the  court. 

« 

The  bill  in  this  case  was  taken  for  confessed,  for  want  of  an 
answer,  and  set  down  for  hearing  upon  the  allegations  contain- 
e<ltherein.  The  chancellor  dismissed  the  bill,  and  the  com- 
plainant appealed  to  this  court. 

The  complainant  alJedges  that  the  defendant,  Mary  F.  Bald- 
win, owns  a  large  separate  estate,  not  liable  for  the  debts  or 
contracts  of  her  husband,  consisting  mostly  of  slaves,  and  that 
said  Henry  Baldwin  is  insolvent.  The  complainant  rented  to 
said  Mary  F.,  a  house  in  Nashville,  for  the  year  1843,  for  $400, 
and  it  was  the  agreement  at  the  time,  that  the  complainant 
should  look  to  the  said  Mary  F.  for  the  money,  from  her  said 
separate  estate,  that  said  Mary  F.  has  paid  $250,  of  said  rent, 
and  on  the  1st  of  November,  1844,  promised  in  writing,  signed 
by  her,  to  pay  the  remaining  $150,  but  has  failed  to  do  so. 
The  bill  prays  that  the  said  sum  be  decreed  to  the  complainant 
to  be  satisfied  out  of  said  separate  estate. 

The  question  as  to  the  powers  of  a  feme  covert  over  her  sep- 
arate estate,  and  its  liability  for  her  contracts,  was  discussed 
and  settled,  as  the  law  in  this  court  in  the  case  of  Morgan  vs. 
Elamj  4  Yerg.  R.  444.  In  that  case  the  principle  is  laid 
down,  that  we  must  "ascertain  by  a  fair  construction  of  the 
deed,  what  was  the  intention  of  the  grantor,  and  cause  that  in- 
tention to  be  carried  into  effect.'*  Upon  this  principle,  the 
power  of  alienation  is  not  to  be  restricted  on  the  one  hand  alone 
to  cases  where  it  is  expressly  conferred,  nor  on  the  other  hand 
does  it  exist,  in  every  case  where  it  is  not  expressly  prohibited. 
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but  the  powers  of  the  wife  over  the  property,  and  the  uae  she 
may  make  of  it,  must  depend  upon  a  fair  interpretation  of  the 
meaning  and  intention  of  the  settlement. 

In  this  case  we  have  not  the  deed  of  settlement  before  us. 
The  defendant  has  not  thought  proper  to  answer  the  bill  and 
exhibit  the  deed.  We  must  then  take  the  statement  in  the  bill, 
as  containing  the  condition  of  the  property,  and  the  terms  of 
the  settlement.  And  according  to  the  bill,  the  defendant  has 
a  large  estate,  vested  in  her  for  her  separate  use.  No  condi- 
tion or  restriction  of  her  power  over  this  estate  is  stated  to  ex* 
ist.  We  must  take  it  then,  for  the  purposes  of  this  suit,  that  k 
is  vested  in  her  for  her  separate  maintainance  without  restriction. 
In  sach  case,  what  is  the  fair  interpretation  of  the  intention  of 
the  settler?  Can  any  portion  of  it  be  disposed  of  for  necessa- 
ries? And  if  so,  can  it  be  rendered  liable  for  necessaries  con- 
tracted for  on  the  faith  of  such  estate?  We  think  it  may  be 
rendered  liable  in  a  court  of  equity  for  necessaries.  It  is  giv- 
en far  the  support  of  the  married  woman,  and  there  may  be  no 
profits,  or  not  enough  for  such  support.  If  then ,  the  estate 
cannot  be  so  applied,  the  very  end  for  which  it  was  given  will 
be  defeated. 

We  think,  therefore,  that  where  there  is  no  restrictbn  in  the 
settlement,  and  the  profits  are  insufficient  for  her  support,  the 
wife  may  under  the  direction,  of  a  Court  of  Chancery  dispose 
of  part  of  the  principal  of  the  estate  for  her  necessary  sup- 
port. 

Reverse  the  decree,  and  let  the  clerk  inquire  if  there  are 
profits  of  the  estate  that  can  be  applied  to  the  payment  of  this 
debt,  and  if  not,  report  the  character  of  the  estate,  and  what 
property  of  the  defendant  can  be  applied  to  the  payment  of 
this  debt  with  the  least  detriment  to  the  same. 

DECREE. 
Be  it  remembered,  that  this  cause  came  on  to  be  heard,  this 
13th  day  of  February,  1847,  upon  the  record  from  the  Chan- 
cery Court  at  Franklin,  before  the  Hens.  Nathan  Green,  Wil- 
liam B.  Reese  and  William  B.  Turley,  and  it  appearing  to  the 

aatisfactk>n  of  the  court,  that  complainant  rented  a  house  to  the 
23 — ^Vol.  vii. 
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defendant)  Mary  F.  BaldwiD^  for  and  during  the  year  18439  at 
the  price  of  four  hundred  dollars,  and  that  the  said  Mary  F. 
agreed  at  the  time,  that  the  said  rent  should  be  paid  out  of  the 
property  settled  upon  her,  for  her  sole  and  separate  use;  upon 
the  faith  of  which  said  separate  property,  the  complainant  con- 
tracted to  rent  the  house  aforesaid.  It  further  appearing,  that 
the  said  Mary  F.  has  paid  to  the  complainant  two  hundred  and 
fifty,  tearing  still  due  on  the  1st  day  of  November,  1844,  the 
sum  of  one  hundred  and  fifty  dollars,  which  the  said  Mary  F. 
agreed  in  writing  to  pay.  It  farther  appearing,  that  said  Mary 
F.  is  possessed  of  a  large  perso.nal  estate,  consisting  mainly  of 
•  slaves,  but  the  number,  value,  or  the  annual  value  of  the  hire 
of  said  slaves,  or  the  income  of  the  other  property  of  said  Mary 
F.  not  being  known  to  the  court:  It  is,  therefore,  ordered,  ad- 
judged and  decreed,  that  the  separate  estate  of  said  Mary  F. 
is  liable  for  the  balance  of  one  hundred  and  fifty  dollars,  with 
interest  from  the  1st  day  of  November,  1844|  due  to  complin-  ^ 
ant  as  aforesaid;  and  that  the  Cleric  and  Master  will  inquire  in 
what  species  of  property  consists  the  sej^arate  estate  of  said 
Mary  F.;  the  number,  value,  and  probable  annual  income  from 
the  hire  of  said  slaves;  whether  the  said  income  can  be  con- 
reniently  applied  to  the  satisfaction  of  said  debt  as  aforesaid, 
with  but  little  cost  or  expense  to  said  estate  of  Mary  F.;  and  if 
not,  then  what  property  belonging  to  her  said  separate  estate 
could  be  best  disposed  of  to  satisfy  the  debt  aforescud  with  least 
damage  to  said  estate. 
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1.  To  make  a  sale  of  real  estate  valid)  the  return  of  the  levy  and  sale  must  give  such  a 
description  of  the  estate,  that  purchasers  shall  have  the  means  of  knowing  what 
land  is  to  be  sold,  so  as  to  form  some  estimate  of  its  value;  and  secondly,  there  must 
be  aoeli  an  asoartaiamentcrf'  its  identity  in  tncii  retvni,  as  shall  prevent  one  piece  of 
land  from  being  sold  and  another  conveyed. 

2.  An  absolofee  conveyance  with  a  secret  defeasance — ^fictitious  coasiderations,  and 
unusual  and  extraordinary  powers  given  to  the  bai^inor  over  the  estate  conveyed— 
These  are  decisive  indicationa  of  fraud. 

A  decree  was  rendered  in  this  case»  iu  the  Chancery  Court 
at  FrankUn,  in  favor  of  the  complainant  by  the  presiding  Chan- 
ceUor,  CahaL    The  defendant  appealed. 

Fi^  and  CUbbst  for  complainant. 

MeigB,  GoodaU  and  Tumeyi  for  defendants. 

RBE8B9  J*  delivered  the  opinion  of  the  court. 

This  bill  charges,  that  before  1826,  a  judgment  was  obtain- 
ed against  Bamuel  Denton,  in  the  Circuit  Court  of  the  U.  States, 
at  Nashville,  and  that  ia  1826,  an  execution  was  levied  upon 
the  land  described  in  the  bill,  by  the  Marshal  of  West  Ten- 
nessee, and  the  same  was  sold,  and  complainant  Gibbs  became 
porchaser  thereof,  and  took  a  deed  for  the  same  from  the  Mar- 
shal; that  he  instituted  an  action  of  ejectment  against  said 
Samuel  Denton  and  others,  in  possession,  and  prosecuted  the 
same  to  jadgment  ag^nst  said  defendants,  and  that  he  took 
possession  of  the  same  in  March,  1838,  end  that  he  has  occu- 
pied ft  by  his  tenants  ever  since.    That  recently,  John  A. 
Thompson,  Denton,  Fisk,  and  others,  under  a  champertous 
agreement  and  combination,  have  brought  actions  of  eject- 
ment against  his  tenants;   that  Thompson,  who  resides  in 
New  York,  pretends  to  claim  title  under  a  deed  made  by 
Denton  to  Thomas  J.  Thompson,  in  1817,  for  said  land;  the  said 
last  mentioned  Thompson  being  now  dead,  and  the  said  John 
A.,  daiming  as  his  heir  at  law.     The  complainant  charges,  that 
the  said  deed  was  made  to  defraud  creditors,  and  is  void;  and 
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prays  a  disclosure  of  the  champerty,  and  the  disclosure  of  the 
execution  of  certain  deeds,  in  the  pos3ession  of  the  defendants, 
and  that  Thompson's  title  may  be  declared  void,  and  complain- 
ant be  quieted  in  his  possession,  &c. 

The  answers  of  Thompson  and  Fisk,  admit  the  champerty, 
but  state  that  they  were  ignorant  that  their  arrangements  were 
against  the  law,  and  they  have  been  abandoned.  Thompson 
sets  up  title  under  the  deeds  of  Denton  to  his  ancestor,  denies 
that  said  deed  was  fraudulent;  and  insists  upon  the  statute  of 
limitations  of  seven  years. 

The  first  question  is,  was  the  said  deed  fraudulent  and  void 
as  against  creditors?  We  think  it  has  been  very  clearly  esta- 
blished by  the  proof,  that  it  was  fraudulent  and  void,  and  upon 
various  grounds. 

1st.  The  deed  made  in  the  State  of  New  York,  appears  up- 
on its  face,  an  absolute  deed  of  conveyance,  and  was  so  intend- 
ed to  be  understood  by  others,  but  there  was  a  secret  defeas- 
ance given,  which  makes  it  no  more  than  a  security  for  a  debt. 

2d.  The  deed  acknowledges  a  consideration  upon  its  face  of 
eight  thousand  dollars;  the  defeasance  admits,  that  little  more 
than  half  that  sum  was  due;  so  that  creditors,  if  they  had 
known  it  to  be  a  mortgage,  would  have  been  deceived  and  de- 
terred by  the  statement  of  this  false  and  fictitious  consideration. 

3d.  Because,  in  the  next  year,  the  said  Thompson,  by  his 
power  of  attorney  to  said  Denton,  authorized  him  to  sell  and 
convey  all  or  any  part  of  said  land,  for  what  price  he  pleased, 
and  to  receive  the  consideration,  warranting  the  title  in  con- 
veyances to  be  made,  against  the  acts  or  claims  of  Thompson, 
or  his  heirs.  This  power  enabled  Denton,  if  he  saw  proper,  to 
make  the  conveyance  to  Thompson  nugatory  even  as  a  securi- 
ty for  the  alledged  debt. 

4th.  A  reconveyanoe  of  four  thousand  acres  of  land  from 
Thompson  to  Denton,  for  the  trivial  consideration  of  one  dollar. 

In  addition  to  all  this,  it  may  be  more  briefly  enumerated  as 
an  instance  of  fraud,  that  there  is  no  proof  whatever  of  a  debt 
due  from  Denton  to  Thompson.  They  were  relatives  and  con- 
fidential friends.  Denton  appears  to  have  been  much  embar- 
rassed, and  involved  with  debts.     Thompson,  during  the  many 
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years  which  have  elapsed,  seems  to  have  taken  no  steps  to 
close  bis  mortgage.  Denton  continued  in  possession,  builded 
mills,  sold  lands,  conveying  them  sometimes  in  his  own  name, 
and  sometimes  as  attorney  of  Thompson,  but  in  all  instances 
receiving  and  appropriating  the  proceeds  of  such  sales  to  his 
own  use.  Upon  these  grounds  and  others,  which  might  be  set 
forth,  we  are  satisfied  that  the  deed  of  1817  was  colorable,  and 
is  fraudulent  and  void,  and  that  the  possession  of  Denton  was 
for  himself*  We  think  the  facts  of  the  case  do  not  raise  any 
question  of  the  statute  of  limitation,  which  can  be  made  avail- 
able as  a  defence  to  this  suit. 

There  has  been  but  one  other  question  seriously  argued  on 
behalf  of  the  defendants  in  the  present  case.  It  is  insisted  that 
the  Marshal's  return  of  the  levy  and  sale  of  the  land,  is  defec* 
tive  and  void  for  uncertainty.  The  return  is,  that  the  Marshal 
levied  upon  a  tract  of  land  in  White  county,  of  1548  acres,  and 
iKie  hundred  and  thirty-nine  poles;  also  2404  acres,  and  110 
pdes  in  the  same  county.  And  after  the  statement  of  the  sale, 
the  return  proceeds  to  say,  that  a  list  of  the  advertisement  and 
description  of  the  land  is  hereto  annexed;  and  then  sets  out  a 
copy  of  the  adveitisement,  containing  a  very  full  description 
of  the  land.  This  question  has  been  before  the  court  in  the 
case  of  Vance  vs.  McNairi/f  3  Terger,  171:  Powell  vs.  P«2fe«, 

3  Yerg.  338:  Parker  vs.  Swan,  1st  Hump.  80:  Brown  vs.  Diek- 
wn,  2  Hump.  396:  Huddleston  vs.  Qarretu  3  Hump.  629,  and 
lastly,  the  case  of  Ta:iilor  vs.  Cozan^  4  Hump.  435.  There  is 
not  one  of  these  cases  which  tend  to  establish,  that  the  return 
of  levy  and  sale  in  the  case  before  us,  is  defective  and  void. 

There  are  two  principles  upon  which  those  cases  taken  toge- 
ther rest: 

1st.  That  purchasers  must  have  the  means  of  knowing  what 
land  is  to  be  sold,  so  as  to  form  some  estimate  of  its  value;  and 

2dly.  That  thei*e  mufC  be  such  ascertainment,  by  description 
of  identity  as  shall  prevent  one  piece  of  land  from  being  sold, 
and  a  distinct  piece  conveyed. 

Both  those  purposes  are  abundantly  secured  by  the  character 
of  the  return  in  the  case  before  us.     The  last  case  referred  to, 

4  Hump.  433,  is  decisive  in  favor  of  the  present  being  a  good 
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return.  Tfae  return  in  that  case  was,  '^Levied  on  three  tracts 
of  land,  one  tract  containing  300,  one  tract  40  or  60  acres,  one 
other  tract  containing  110  acres,  the  property,  &c.,  all  in  the 
county  of  Carroll*>See  advertisement  in  newspaper  for  de- 
scription." 

The  court  says,  it  does  not  appear  what  advertisement  is  re- 
ferred to;  whether  the  one  the  Marshal  intended  himself  to  pub- 
lish in  this  case,  or  some  other  advertisement  about  the  same 
land;  and  hence  no  assistance  can  be  gained  from  that  refer- 
once.  The  court  adds,  that  the  advertisement  forms  no  part  of 
the  record;  exists  only  in  the  evanescent  publications  of  the  day, 
and  must  soon  become  lost  to  the  memory  of  man,  and  become 
incapable  of  proof.  Had  reference  been  made  to  a  deed  of  re- 
cord, or  to  facts  upon  the  ground,  capable  of  proof,  the  case 
would  have  been  wholly  diiSferent^  Here  the  advertisement  is 
made  to  form  a  part  of  the  record  and  perpetuated  as  proof. 
If  reference  to  a  deed  of  record,  for  description,  will  do;  much 
more*  the  actual  description  upon  the  return  itself.  The  ad- 
vertisement thus  put  upon  the  record,  by  being  incorporated 
with  the  Marshal's  return,  distinctly  establishes  the  means  by 
which  persons  wishing  to  become  purchasers  were  specifically 
notified  of  the  very  land;  and  the  Marshal  after  so  full  a  return, 
when  he  comes  to  make  a  deed,  is  in  no  danger  of  conveying 
land  different  from  the  land  by  him  sodd,  obviating  thereby 
both  tfae  difficulties,  to  guard  against  which,  the  principles  of 
the  several  decisbns  referred  to,  were  adopted  and  enforced. 
We  do  not  think  there  is  any  good  reason  for  carrying  the  de- 
cisions upon  this  subject  any  farther  than  they  have  already 
proceeded — to  embrace  this  case  would  be  going  many  a  league 
beyond.  Indeed  to  take  the  whole  return  together,  as  has  been 
heretofore  done,  there  is  no  question  whatever  of  the  full,  cer- 
tain and  complete  character  of  levy  and  sale.  In  this  branch 
of  the  case,  therefore^  we  think  there  is  no  error  in  the  decree 
of  the  Chancellor. 

The  decree  is,  therefore,  affirmed. 
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Persons  vs.  P^ksons  etaL 

Where  a  specific  suiOr  to  be  paid  weekly,  was  decreed  to  be  paid  by  the  hiuband  to 
the  wife  duriii|^  the  pendency  of  a  bill  for  a  divorce,  and  the  bill  was  dismissed 
before  payment:  it  is  held,  that  the  court  had  no  power  to  enforce  the  payment  of  it 
for  the  separate  use  of  the  wife. 

Wcaldngum,  for  complainant, 
'Mags  and  Kimble,  for  defendants. 
Gbben,  J.  delivered  the  opinion  of  the  court. 


It  appears  from  the  record  in  this  case,  that  in  1837,  the  com«> 
pfauaant  filed  her  bill  against  the  defendant,  B»  P.  Persons,  for 
a  divorce;  that  pending  said  bill,  the  Chancellor  made  an  order 
on  the  defendant,  that  he  pay  twenty  dollars  per  month  for  the 
sujqport  of  the  complainant,  who  was  living  separately  from 
him;  but  that  said  sum  was  not  paid  until  the  March  term, 
1889,  of  the  court;  when  the  court  decreed  that  the  defendant 
pay  five  hundred  and  twenty  dollars  to  WilUe  B.  Johnson,  *'as 
attorney  in  fact,^'  for  the  s^arate  use  and  maintainance  of  the 
complainant  op  to  that  time,  it  being  the  amount  then  due  her 
afier  deducting  twenty  dollars  theretofore  paid. 

At  the  same  term  of  the  court  a  decree  was  made,  dissolving 
the  bonds  of  matrimony  between  the  parties,  from  which  de^ 
cree  the  defendant  appealed  to  the  Supreme  Coutt. 

In  the  Supreme  Court  the  decree  of  the  Chancellor  was  re- 
versed, and  the  bill  of  the  complainant  dismissed. 
I  The  defendant  Johnson  failed  to  collect  the  sum  decreed  to 

\  the  complainant,  but  he  took  a  note  from  the  defendant  B.  P. 

Persons  on  Vance  &  Dick,  and  executed  a  receipt  for  the  mo- 
ney due  by  the  decree.  The  note  so  taken  proved  to  be  worth- 
less, so  that  the  complainant  has'never  received  the  said  sum. 

The  complainant  still  lives  separate  from  the  defendant  B.  P. 
Persons,  and  now  brings  this  bill,  by  her  next  friend,  to  recover 
from  the  said  B.  P.  Persons  or  W.  B.  Johnson,  or  both  of  them, 
the  money  so  decreed  to  her. 

With  every  disposition  to  afford  the  complainant  relief,  for- 
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lorn  and  wretched  as  her  condition  has  become,  we  cannot  per- 
ceive any  legal  ground  upon  which  it  can  be  done.  She  is  still 
the  wife  of  B.  P.  Persons,  and  any  property  or  money  she  may 
have  belongs  to  him.  Should  she  recover  the  sum  she  now 
seeks,  the  money  so  recovered  would  belong  to  h^r  husband. 
And  if  she  has  a  right  to  this  five  hundred  dollars  from  John- 
son, her  husband  may  reduce  it  to  his  possession,  and  it  becomes 
his  own. 

It  is  impossible,  we  think,  to  avoid  the  force  of  these  propo- 
sitions, and  they  present  insuperable  objections  to  the  com- 
plainant's bill  for  relief. 

It  was  suggested  by  counsel  in  argument,  that  the  decree  in 
this  case  settles  the  (520  upon  the  complainant,ibr  her  separate 
use  and  maintenance,  and  that  on  the  groand  that  it  is  a  sepa- 
rate estate,  she  has  a  right  to  maintain  a  suit  for  its  reoovery. 

The  Chancellor  had  no  power  to  vest  in  her  a  portion  of  the 
defendant's  property  for  her  separate  use,  except  as  a  conse- 
quence of  a  divorce  from  bed  and  board ,  or  as  a  means  of  support 
during  the  pendency  of  the  suit.  In  this  case  the  sum  decreed 
was  for  her  support  pending  t)ie  suit.  It  was  the  sum  that  bad 
accumulated  by  reason  of  the  non  payment  of  the  twenty  dol- 
lars per  month  that  had  been  ordered,  and  consequently  when 
the  suit  was  determined,  there  was  no  longer  any  ground  for 
a  separate  maintenance. 

When  the  decree  for  divorce  was  reversed  in  the  Supreme 
Court,  it  became  the  privilege  and  duty  of  the  complainant  to 
return  to  her  husband.  Should  he  refuse  to  receive  her,  or 
treat  her  amiss,  it  would  constitute  a  subtantive  ground  for 
alimony. 

Dismiss  the  bill. 
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CAMFBBI.L  VS,  UpSHAW. 

The  data  of  payment  of  a  promittory  note  cannot  be  postponed  bejond  the  time  spe- 
cified in  its  face  by  parol  proof,  except  by  fraud,  accident  or  mistake  the  note  does 
not  contain  the  true  stipulations  of  the  contract. 

This  is  an  action  of  debt,  brought  to  the  Circuit  Court  of  Giles 
county,  by  appeal  from  a  justice  of  the  peace.  The  suit  was 
on  a  promissory  note  for  $160,  executed  by  S.  Upshaw  to  D. 
H.  Abeinatby.  The  note  was  assigned  to  Campbell.  The 
note  and  indorsement  were  read  to  the  jury  by  plaintiff,  and  the 
defendant  read  a  deposition,  which  tended  to  prove,  that  the 
plaintiff's  assignor,  Abemathy,  agreed  at  the  time  of  his  execu- 
tion of  the  note,  to  wait  for  the  payment  of  this  note  ($20  being 
paid)  till  the  defendant,  Upshaw,  should  make  the  money  from 
the  products  of  morus  multicaulis  buds,  for  which  the  note  was 
executed.  The  Circuit  Judge,  Dillahunty,  charged  the  jury  as 
follows: 

^'As  a  general  principle,  parol  evidence  cannot  be  received 
to  diminish,  contradict  or  vary  a  written  contract.  This  rule 
is  bottomed  rather  on  principles  of  public  policy  than  of  strict 
justice,  and  the  exceptions  that  have  been  made  in  particular 
cases  has  occasioned  great  difficulties.  It  seems  to  be  settled, 
if  parties  enter  into  a  written  contract,  the  writing  itself  is  evi- 
dence, and  the  only  evidence,  of  all  it  purports  to  prove:  it  is 
the  only  evidence  as  to  who  are  the  parties  to  the  contract,  the 
time  of  payment,  the  amount  due,  &c.  For  when  an  agree-* 
ment,  contract  or  note  has  been  made,  executed  and  delivered 
as  such,  it  is  not  admissible  by  law  to  look  for  its  terms  outside 
of  the  evidence  that  the  parties  themselves  consented  to  abide 
by.  But  if  the  note  in  this  case  was  transferred,  after  it  became 
due,  want  of,  failure  or  fraud  as  to  the  consideration  is  an  open 
question  and  outside  of  the  rule  above  laid  down.  If  the  jury 
should  believe  from  the  proof,  that  the  mulberry  buds  and  silk 
worm  eggs  were  not  furnished,  or  that  there  was  a  suppression 
of  truth,  or  suggestion  of  falsehood  as  to  their  quality,  then  de- 
fendants would  not  be  bound  on  the  note  at  all;  or  if  there  was 
no  absolute  fraud,  but  a  partial  failure,  defendant  would  not 

be  bound  beyond  the  consideration  received.    Again:  the  writ- 
•Vol.  vii. 
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ten  contract  is  only  evidence  of  what  it  undertakes  to  prove; 
and  although  defendants  cannot  go  behind  it  to  prove  con- 
ditions to  vary  its  terms,  or  set  up  a  cotemporaneous  agreement 
to  enlarge  or  restrain  it,  yet  it  would  be  lawful  for  the  parties  to 
make  an  independent  'parol  contract  in  relation  to  the  sub- 
ject matter  of  their  written  agreement.  Thus  a  parol  agree- 
ment upon  a  sufficient  consideration  made  subsequent  to  the 
giving  of  the  note,  may  be  given  in  evidence  to  vary  its  legal 
effect;  and  it  has  been  held,  that  in  an  action  by  the  payee 
against  the  maker,  the  latter  was  allowed  to  give  in  evidence  a 
verbal  agreement  intered  into  when  the  note  was  given,  that  it 
should  be  delivered  up  on  his  procuring  a  purchaser  for  certain 
lands  for  the  payee,  at  a  specified  price,  which  condition  had 
been  performed.  Without  pretending  to  reconcile  the  decisions 
on  this  question,  the  court  will  leave  it  with  the  jury  to  deter- 
mine from  the  proof. 
"1st.  Whether  any  subsequent  contract  was  made;  and, 
**2d.  Whether  at  the  time  the  note  was  given,  any  indepen- 
dent stipulations  outside  of  the  terms  of  the  note,  and  if  they  so 
found,  then  their  verdict  should  be  for  defendant.'' 

A  verdict  and  judgment  were  rendered  for  the  defendant, 
and  plaintiff  appealed. 

2\  M.  J9neSi  for  plaintiff  in  error. 

There  are  two  errors  in  this  record,  for  which  this  case  should 
be  reversed. 

1st.  The  evidence  of  John  L.  Hawkins,  proving  cotem* 
poraneous  stipulations  of  the  wiitten  contract  should  have  been 
excluded  from  the  jury.  The  note,  which  is  the  foundation  of 
the  suit,  bad  been  executed  to  Abenathy  for  morus  multicaulis 
trees  and  btids;  the  time  of  payment  had  been  fixed  by  the 
parties  themselves,  in  the  note  which  Upshaw  executed;  still 
the  evidence  of  Hawkins,  proving  a  prior  stipulation,  and  upon 
wbicfa  the  verdict  of  the  juiy  evidently  turned,  was  pennitted 
to  go  to  the  jury. 

This  well  established  rule  which  excludes  all  prior  or  co- 
temporanedus  stipulations,  or  conversations,  applies  as  well  to 
caaes  where  a  written  instrument  is  not  required  by  law,  as  to 


DECEMBER  TERM.  1846.  187 

those  where  it  is  required,  and  to  simple  cootracts  in  writiog 
as  well  as  deeds.  See  3d  Cowai  &  Hill's  notes  to  Phillips  oo 
Evidence,  note  984,  page  1466;  most  of  the  leading  authorities 
are  collected  in  this  note. 

This  well  established  rule  of  evidence  has  been  repeatedly 
recogniaed  by  the  Supreme  CSourt  of  this  State.  The  most  re^ 
cent  decision  is,  that  of  Noe  vs.  Hodgeif  in  3  Hump.  162:  case 
of  McClmahanys.  SeebU,  1  Hump.  180:  Sichardtan  vs.  Tlwmp- 
soMf  1  Hump.  152-8  and  4. 

2d.  The  charge  of  the  Cirouit  Court,  was  well  calculated  to 
mislead  the  juiy.  The  jury  were  told  that  it  was  competent  for 
the  parties  to  make  independent  stipulations  as  to  the  time  of 
payment  of  the  note  at  the  time  of  its  execution  or  subsequently; 
andif  they  did  so,  they  would  find  for  defendant.  If  it  is  in* 
tended  to  support  this  charge  upon  the  ground  of  a  subsequent 
stipulation,  then  there  should  have  been  a  new  trial  granted^ 
for  there  is  not  the  first  particle  of  evidence  that  there  was  any 
subsequent  contract.  The  right  of  proving  by  parol,  indepen* 
dent  stipulations  at  the  time  of  making  the  contract,  outside  of 
the  written  contract,  it  is  in  dicect  conflict  with  the  principles 
laid  dawn  by  this  Supreme  Court,  as  well  as  the  adjudicated 
cases  collected  in  Cowen  &  Phillips. 

N»  &  Brawn^  for  defendant  in  error. 

1st.  The  charge  of  the  court  below  to  the  jury,  in  reference  to 
independent  parol  agreerhents  between  the  parties  at  the  time 
the  note  was  executed,  or  subsequently — ^seems  to  be  support- 
ed by  authority — and  evidence  such  agreement,  if  any,  was 
admissible  upon  the  trial;  "A  matter  antecedent  to  and  dehors 
the  writing,  may  in  some  cases  be  received  in  evidence,  as 
showing  the  inducement  to  the  contract;  such  as  a  representa- 
tion of  some  quality  or  incident  to  the  thing  sold."  See  C bitty 
on  Contracts,  3  ed.,  page  25. 

And  also  in  cases,  "where  the  additional  terms  constitute^  in 
iact,  a  new  agreement,  incorporating  the  former  written  terms, 
or  containing  the  former  contract,  or  amount  to  a  substantive 
collateral  agreement."    See  id.  and  page. 

'* Where  the  nature  of  the  subject  matter  does  not  require  the 
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agreement  to  be  in  writing,  although  a  presamption  arises,  in 
the  absence  of  proof  to  the  contrary,  that  the  parties  expressed 
in  writing  the  whole  of  their  intention  in  respect  to  the  subject 
matter,  and  intended  the  written  terms  to  operate  as  an  agree- 
ment, yet  that  presumption  may,  it  seems,  be  rebutted  by  ex- 
press evidence,  that  what  was  so  written  was  intended  as  a 
mere  memorandum  of  one  fact  or  branch  only  of  a  more  gene- 
ral  agreement,  and  was  not  intended  to  operate  absolutely  and 
unconditionally,  or  it  may  be  shown  that  a  parol  contract  was 
made  independently,  collateral  to  and  distinct  from  a  written 
one  made  at  the  time."  Stark,  on  Evidence,  6th  Amer.  ed« 
pages  §72'-S. 

Again:  with  the  above  exceptions,  *'the  general  inference  is, 
that  oral  evidence  may  be  used  indifferently  -as  original  and  in- 
dependent evidence  of  a  fact,  either  concurrently  with  or  in 
opposition  to  written  testimony;  and  that  written  evidence,  how- 
ever superior  it  may  be,  and  frequently  is  in  dFect  to  mere  oral 
evidence,  does  not  in  any  case,  of  its  own  authority,  unaided 
by  an  express  rule  of  law,  exclude  such  evidence."  See  id. 
page  575.  See  also  Keating  vs.  PricCf  1  John.  Cas.  32:  Flem^ 
ing  vs.  Gilbert,  3  John.  528:  5  Day,  428:  2  Dallas,  183:  1 
Yeates,  135. 

2d.  There  is  no  evidence  of  any  contract  anterior  to  the  ex- 
ecution of  the  note;  and,  therefore,  so  far  as  the  charge  of  the 
court  below  may  be  erroneous  in  this  respect,  it  can  be  no 
ground  for  a  new  trial.  See  Webster  vs.  Fleming  etal,2  Hump. 
518:  Porter  vs.  Woodsy  Stacker  Sf  Co.,  3  Hump.  56. 

TuRLE Y,  J.  delivered  the  opinion  of  the  court 

This  is  an  action  against  the  defendant,  upon  a  promissory 
note,  for  the  sum  of  one  hundred  and  sixty  dollars.  Upon  the 
trial  the  defendant  introduced  and  read  to  the  jury  the  depo- 
sition of  one  John  L.  Hawkins,  who  proved  that  he  heard  the 
bargain,  out  of  which  this  promisory  note  arose,  made  between 
D.  H.  Abernathy,  the  assignor  of  the  plaintiff,  and  the  defend- 
ant James  J.  Upshaw;  that  it  was  for  the  purchase  of  morns 
multicaulis  buds  and  the  eggs  of  silk  worms;  that  James  J. 
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Upshaw  said  to  Abernatby,  that  he  was  not  disposed  to  buy  but 
a  few  of  the  buds  and  eggs,  that  be  was  afraid  to  go  into  the 
business  far;  and  Abernatby  insisted  strongly  that  he  should 
buy  three  hundred  and  twenty  dollars  worth,  and  said  if  he 
would  purchase  that  amount,  and  pay  him  twenty  dollars  to 
boy  him  a  real,  he  would  wait  with  him  for  the  balance  until 
he  made  it  out  of  the  morus  multicaulis. 

The  plaintiff  moved  the  court  to  exclude  the  proof  from  the 
jury,  which  motion  was  overruled,  and  the  juiy  found  a  verdict 
for  the  defendant,  and  there  was  judgment  accordingly;  to  re- 
verse which  the  plaintiff  prosecutes  his  appeal  to  this  court. 

The  testimony  of  Hawkins  ought  not  to  have  been  received, 
and  when  received,  it  ought  to  have  been  excluded.  This  is 
an  attempt  to  prolong  the  date  of  payment  of  a  promissory  note 
beyond  the  time  specified  in  it,  by  parol  proof;  a  thing  which 
cannot  be  done  under  any  circumstances,  except  where  the  in- 
strament,  either  by  fraud,  accident  or  mistake,  does  not  contain 
the  true  stipulations  of  the  contract,  as  we  have  held  at  the  pre- 
sent term  of  the  court. 

There  is  no  such  evidence  in  this  case;  neither  is  there  any 
evidence  of  fraud  or  ftiilure  of  coqsideration,  in  procuring  the 
contract  or  in  the  execution  of  it. 

Judgment  reversed,  and  case  remanded  for  a  new  trial. 


Robinson  vs.  Harrison. 

An  officer  will  not  be  held  liable  for  the  non-return  of  an  execution,  when  his  failure 
has  been  prodooed  by  theinstniction  or  iotermedling  of  plabiafT. 

A»  EwMgj  plaintiff  in  error. 

Marshall  and  Figures^  for  defendant  in  error. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

'  '  *  • 

We  think  that  the  neglect  of  the  oflicer  in  not  returning  the 
venditioni  exponas^  for  which  he  is  sought  to  be  made  liable,  by 
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motioD)  was  produced  by  plaintiff  hiinseiri  and  that  be  ougbt 
not  to  be  permitted  to  obtain  an  advantage  by  it. 

It  never  haSy  and  never  ought  to  be  held,  that  a  sheriff,  or 
other  officer^  should  be  made  liable  for  the  non-return  of  an  ex- 

f 

ecution,  when  his  failure  to  do  so,  has  been  the  lesult  of  the  in- 
struction, or  intermedling  of  the  plaintiff* 
Let  the  judgment  be  affirmed. 


TiLFOBD  tv.  Mayor  and  Aldebmbn  of  Woodbury. 

The  charter  and  laws  of  a  town  are  not  public  ordinances,  and  must  be  proved. 

BurUmf  for  plaintiff  in  error. 

KbMc^  for  the  defendants. 

Gbbbn,  J.  delivered  the  opinion  of  the  court* 

This  is  a  sdit  to  recover  a  penalty  for  i^tailing  spirituous  li- 
quors in  the  town  of  Woodbury  without  license.  On  the  trial, 
the  plaintiff  offered  to  read  a  paper,  purporting  to  be  an  ordi- 
nance of  the  town  of  Woodbury,  to  the  reading  of  which  the 
defendant  objected,  but  the  court  overruled  the  objection,  and 
permitted  said  paper  to  be  read;  the  same  not  having  been 
proved  to  be  the  ordinance  of  said  town.  In  this  his  Honor,  the 
Circuit  Judge,  erred. 

It  is  a  well  settled  principle,  that  private  laws  must  be  proved; 
that  until  they  are  proved,  courts  do  not  take  notice  of  them,  as 
they  do  of  public  statutes.  The  charter  of  a  town  is  a  private 
law,  and  should  be  proved.  For  a  much  stronger  reason,  are 
the  by-laws  of  such  corporate  town,  private  laws.  They  can- 
not be  noticed  by  the  court,  simply  by  the  production  of  the  book 
purporting  to  contain  them.  They  are  evidence  of  the  law, 
only  upon  proof  that  they  are  the  laws  of  the  Corporation. 

Reverse  the  judgment,  and  remand  the  cause. 
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Austin  vs.  Johnson. 

A  debtor  in  conteying  his  property  in  trust,  to  secure  a  portion  of  his  creditors,  cannot 
stipulate  for  the  enjoyment  of  a  part  of  it  in  such  a  manner  as  to  hinder  and  delay 
other  creditors.  A  stipulation  that  the  balance,  after  the  payment  of  debts,  should 
he  paid  to  the  debtor,  does  not  hinder  and  delay  creditors,  and  is  not  fhiudnlent. 

This  action  was  tried  on  the  plea  of  not  guilty,  in  the  Circuit 
Court  of  Davidson  county,  where  a  verdict  and  judgment  were 
rendered  in  favor  of  the  plaintiff,  Maney,  Judge,  presiding. 
The  defendant  appealed. 

A.  Etdngj  for  plaintiff  in  error. 

Whiiworthi  for  defendant  in  error. 

TuRiaBY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass  on  the  cas6,  by  James  Johnson, 
trustee  of  Thomas  Banes,  to  recover  damages  against  William 
Austin,  for  the  conversion  of  two  mules,  which  had  been  con* 
veyed  to  him  in  trust,  for  the  security  of  Benjamin  B.  Williams, 
who  was  responsible  as  security  for  William  Austin,  for  about 
the  sum  of  fifteen  hundred  dollars,  in  two  nptes,  payable  to 
John  Bell  and  David  Bell,  administrators  of  Thos.  Bell,  dec'd, 
The  jury  found  a  verdict  for  the  plaintiff  for  the  sum  of  one 
hundred  and  thirty  dollars,  upon  which  there  was  judgment,  to 
reverse  which  this  writ  of  error  is  prosecuted. 

There  is  no  objection  taken  to  the  charge  of  the  court  to  the 
jury;  but  it  is  contended,  that  the  deed  of  trust  is  fraudulent  and 
void  as  to  creditors,  and  that  the  defendant  having  purchased 
the  mules  at  execution  sale,  he  is  protected  by  law  from  an  ac- 
tion on  the  part  of  the  trustee. 

Whether  the  deed  of  trust  were  fraudulent  in  fact,  has  been 
submitted  to  a  jury,  and  they  have  found  that  it  was  not;  this 
finding  we  see  no  reason  for  interfering  with:  indeed  it  is  not 
seriously  contended  that  we  should;  but  it  is  said,  that  the  deed 
of  trust  is  fraudulent  in  law.  There  is  a  variety  of  difierent 
articles  of  property,  conveyed  in  the  deed,  of  unascertained 
value,  and  in  the  conclusion  of  the  deed,  it  is  stipulated,  that  after 
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paying  the  debt  specified,  any  balance  that  may  remain,  shall 
be  paid  to  the  vendor  or  his  order.  This,  it  is  contended,  viti- 
ates the  deed,  because  it  is  stipulated  in  favor  of  the  vendor, 
and  against  bis  creditors,  which  is  not  permitted. 

It  is  unquestionable,  that  a  debtor  in  conveying  his  property 
in  trust  to  secure  a  portion  of  his  creditors,  cannot  stipulate  for 
the  enjoyment  of  a  part  of  it  in  such  a  manner  as  to  hinder  and 
delay  other  creditors.  But  we  are  not  able  to  perceive  that  the 
stipulation  complained  of,  in  this  deed  of  trust,  is  of  such  a 
character. 

If  the  property  conveyed  were  obviously  of  greater  amount 
than  what  was  necessary  to  secure  the  debt  provided  for,  this 
objection  might  have  much  weight;  but  it  does  not  so  appear, 
and  the  stipulation  only  amounts  to  what  the  vendor  would 
have  been  entitled  to  without  it,  viz:  to  receive  any  small  bal- 
ance that  might  be  left  after  paying  the  debt. 

Why  should  he  not  be  permitted  to  do  thisf  No  other  cred- 
itor could  get  it,  without  his  judgment  and  by  bill  or  garnish- 
ment. And  if  the  design  in  conveying  the  property  were  not 
actually  fraudulent,  we  are  not  warranted  in  presuqjing,  that 
any  baJance  left,  would  not  be  fairly  appropriated  by  the  ven- 
dor. 

We  cannot  say,  that  the  stipulation  under  the  circumstances 
is  a  fraud  in  a  law  which  vitiates  the  trust. 

Let  the  judgment  beaflSrmed. 
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BouoHiroN  a  ah.  w.  The  State. 

Siace  the  passage  of  the  act  of  1844,  ch.  104,  the  collector  of  Taxes  must  give  bond 
annually,  and  no  motion  under  the  statute  lies  on  a  bond  giyen  for  two  years:  such  a 
bond,  however,  is  a  good  bond  at  common  law. 

This  is  a  motion  which  was  made  in  the  Circuit  Court  of 
Stewart  county,  against  Boughton,  Sheriff,  and  his  sdcurities, 
on  his  bond  given  for  the  collection  and  payment  of  the  State 
Taxes  in  the  county  of  Stewart.  The  bond  was  given  for  the 
years  1844  and  1845.  He  failed  to  pay  over  the  money,  and 
judgment  was  rendered  against  him  and  securities  in  the  Circuit 
Court  of  Stewart,  by  Martin,  the  presiding  Judge.  They  ap- 
pealed. 

BoyA  tf  Kisnbki  for  the  plaintiff  in  error. 

Attorney  General^  for  the  State. 

Rbbsb,  J.  delivered  the  opinion  of  the  court. 

The  State  of  Tennessee  recovered,  on  motion,  in  the  Circuit 
Court  of  Stewart  county,  a  judgment  against  the  plaintiffs  in 
error  on  the  ground  that  the  said  Samuel  Boughton,  Sheriff,  had 
made  default  in  paying  over  to  the  Treasury  of  the  State,  the 
State  revenue  of  said  Stewart  county,  collected  for  the 
year  of  1846.  In  March,  1844,  he  was  elected  Sheriff  of  said 
county,  and  at  the  ensuing  April  Term  of  the  County  Court  of 
said  county,  he  gave  bond  as  coUeotor  of  the  State  revenue  for 
the  years  1844  and  1845,  with  the  plaintiffs  in  error  as  his  secu- 
rities. 

In  October,  1845,  he  gave  another  bond  with  other  securi- 
ties, conditioned  for  the  faithful  collection  and  payment  of  the 
Slate  revenue  for  the  year  1845.  The  judgment  of  the  Cir- 
cuit Court  was  given  upon  the  bond  of  April,  1844,  for  the  de- 
fiiult  in  paying  over  the  revenue  collected  for  the  year  1845. 
And  the  question  is,  whether,  as  embracing  the  last  year,  the 
bond  in  question  was  a  good  statutory  bond,  subjecting  the  ob- 
ligors to  the  summary  remedy  of  a  judgment  by  motion. 
26— Vol.  vii. 
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In  considering  this  question,  we  will  exclude  all  enquiry  as 
to  the  fact  of  another  bond  having  been  given  in  October,  1845, 
and  the  effect  and  operation  of  that  latter  bond  upon  the  obli- 
gation or  liability  created  by  the  first  bond,  but  limit  our  enquiry 
as  to  whether  at  the  time  it  was  taken  it  was  a  good  statutory 
bond  for  the  revenue  of  1845.  To  determine  this  question,  we 
have  bee^  referred  very  properly  to  the  acts  of  1836,  ch.  15,  s« 
1  and  2;  the  act  of  1840,  ch.  142,  see.  1  and  2,  referring  to  the 
the  fortner,  and  the  act  of  1844,  ch.  103,  sec.  1.  Considering 
these  acts  in  pari  materia^  we  feel  satisfied  that  the  bond  in 
question,  although  a  good  voluntary  common  law  bond,  is  not  a 
good  statutory  bond  so  far  as  regards  the  second  year,  or  that 
of  1845. 

And  this,  mainly,  because  the  said  1st  section  of  the  act  of 
1844,  authorizes  the  County  Court  in  each  and  every  year  if 
they  see  proper  to  do  so,  to  appoint  for  the  year  a  collector  of 
the  State  and  county  revenue,  other  than,  and  distinct  from  the 
Sheriff  of  the  county,  and  such  other  collector  shall  at  the 
April  Terra,  give  bond,  &c.,  for  the  year.  If  any  year,  the 
County  Court  shall  not  appoint  a  distinct  collector,  the  SherifiT 
shall^  at  the  April  Term,  enter  into  bond  for  the  year  to  collect 
the  taxes  therein.  This  power  of  annual  appointment  by  the 
County  Court  makes  it  material  that  the  Sheriff's  bond  should 
be  annual,  or  limited  to  one  year,  for  if  taken  for  two  years, 
the  appointee  of  the  County  Court,  if  they  exceeded  their  pow- 
er, would  supercede  his  power,  his  duty  and  his  bond  for  the 
second  year. 

Moreover,  the  section  expressly  says,  that  his  bond  for  col- 
lection of  revenue,  shall  be  -taken  for  one  year,  and  this  no 
doubt,  with  the  view  that  the  County  Court  might  be  free  to 
execute  the  power  given  them. 

Under  the  operation  of  this  act,  it  is  every  year  contingent 
until  the  January  Court  of  the  County  is  over,  whether  the 
Sheriff*  will  or  will  not  be  collector  of  the  revenue. 

Under  such  circumstances,  it  is  convenient  and  proper,  and 
according  to  the  letter  of  the  law,  that  the  Sheriff's  revenue 
bond  should  be  annual  only. 

If,  therefore,  since  the  passage  of  the  act  of  1844,  it  be  takeo 


DECEMBER  TERM,  1846.  196 

for  two  yearsy  it  is  not  a  good  statutoiy  bond  for  the  second 
year,  and  therefore,  the  summary  remedy  of  judgment  by  mo* 
tion  does  not  exist* 

The  Governed:,  in  whose  name  it  is  taken,  must  resort  to  his 
action  for  the  use  and  benefit  of  the  State. 

If  the  bond  had  pursued  the  statute,  in  the  particular  referred 
to,  the  judgment  would  still  have  been  wrong,  because  the  mo* 
tion  must  be  made,  and  the  jugdment  rendered  in  themame  of 
the  Governori  to  whom  the  bond  is  made  payable  and  his  suc- 
cessors in  office*  It  is  not  done  in  this  case,  but  the  judgment  is 
rendered  in  the  name  of  the  State  of  Tennessee. 

This  is  contrary  to  express  statutory  direction  in  the  conces- 
sion of  this  summary  remedy. 

Let  the  judgment  of  the  Circuit  Court  be  reversed  and  ar- 
rested. 


Cage,  Ez^r  vs.  Wblls,  et  als.     Wells  et  cds,  vs.  Cage,  Ex*r. 

A  conTcyance  of  record  by  the  laws  of  Louisiana  cannot  be^et  aside  and  annulled  in 
•o  attachmoBt  sail  against  the  properly  convoyed  or  by  execution  levied  on  it,  or  by 
other  collateral  proceeding,  as  may  be  dono  by  tho  statutes  of  Elisabeth,  or  the  act 
of  1801,  but  only  by  direct  revocatory  action  against  tho  vendee. 

T.  &  J.  Wells,  citizens  of  Louisiana,  were  indebted  to  Cage 
a  large  sum  of  money,  and  an  attachment  bill  levied  on  a  race 
mare,  as  the  property  of  said  Wells',  in  the  county  of  Sumner, 
was  returned  to  the  Chancery  Court  at  Gallatin,  at  the  instance 
of  Cage  against  said  Wells'. 

The  Wells'  answered  the  bill  and  declared  that  the  property 
did  not  belong  to  them,  but  that  it  was  conveyed  by  act  of  re- 
cord to  their  wives. 

A  cross  bill  was  filed  by  Martha  &  G.  Wells,  by  their  next 
friend,  claiming  the  animal  levied  on  as  their  property.  This 
bill  was  answered  and  proof  taken.  Cage  died  during  the 
pendency  of  the  suit  and  his  executors  were  made  parties. 

The  following  decree  was  delivered  in  the  Chancery  Court: 
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^'Be  it  remembered  that  these  causes  came  on  to  be  heard 

and  were  heard  for  final  adjudicatioD  at  the  present  term  of  the 

court,  on  the  12th  day  of  October,  1846,  beifore  the  Honorable 

B.  L.  Ridley,  upon  the  bills  answers,  replications,  exhibits  and 

proofs  in  the  causes.    And  the  court  being  satisfied  from  the 

proof,  that  the  mare  ''Reel,"  mentioned  in  the  pleadings,  at  the 

time  of  filing  said  attachment  bill,  by  the  said  Jesse  Cage  in 

•his  Ufe  time,  and  at  the  time  of  levying  said  attachment,  on 

said  mare  ^Reel,"  to  wit:  <'on  the  12th  day  of  October,  1843, 

was  not  the  property  of  the  said  Montfort  Wells  and  Thomas 

J.  Wells,  but  that  the  same  was  the  property  of  the  said  Jan- 

nett  Welts  and  Martha  L.  Wells,  wives  of  the  said  Montfort 

Wells  and  Thomas  J.  Wells,   having  been  conveyed  to  them 

bona  Jidcf  by  the  said  Montfort  Wells  and  Thomas  J^  Wells, 

in  the  Parish  of  Rapides,  State  of  Louisiana,  by  bill  of  sale, 

executed  on  the  12th  day  of  February,  one  thousand  eight 

hundred  and  forty  three,  for  a  valuable  consideration  in  part 

payment  of  separate  paraphernal  property  of  their  wives,  the 

said  Jannett  Wells  and  Martha  L.  Wells,  and  converted  to 

their  individual  use  and  benefit,  and  that  said  mare  ''Reel"  was 

therefore  not  subject  to  said  attachment."   And  the  court  being 

*  of  opinion  that  said  cross  bill  was  proper  to  have  been  filed  by 

the'^said  Jannett  Wells  and  Martha  L.  Wells,  to  enable  theno 

more  effectually  to  make  their  defence  to  said  attachment  bill; 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court, 

that  said  attachment  bill  be  dismissed,  and  that  the  attachment 

levied  upon  said  mare,  "Reel,"  be  discharged,  and  that  the 

executors  of  the  said  Jesse  Cage,  pay  the  cost  of  these  causes, 

and  that  execution  issue." 

Gtiildf  for  complainants. 

All  contfacts  made  to  delay,  hinder  or  defraud  creditors  are 
avoided  by  the  laws  of  every  civilized  community.  The  civil 
code  is  better  adapted  to  suppress  fraud,  and  avoid  contracts 
afifecting  injuriously  creditors  than  our  common  law,  aided  by 
the  English  and  American  statutes. 

Article  1972.  No  contract  shall  be  avoided  by  this  action  but 


DECEMBER  TERM,  1846.  197 

[Oagv,  ExW.  9$.  Welb  e<a^.] 

such  as  are  made  in  fraud  of  creditors,  and  such  as  if  carried 
into  execution  would  have  the  efiect  of  defrauding  them. 

Article  1979.  Every  contract  shall  be  deemed  to  have  been 
made  in  fraud  of  creditors,  when  the  obligee  knew  that  the 
obligor  was  in  insolvent  circumstances,  and  when  such  contract 
gives  to  the  obligee,  if  he  be  a  creditor,  any  advantage  over 
other  creditors  of  the  obligor.     10th  L.  R.  368. 

By  the  civil  law,  if  the  husband  use  or  appropriate  to  his 
private  purposes  the  dotal  or  extra-dotfd  property  of  his  wifcf 
she  is  regarded  as  a  creditor  of  the  husband,  and  may  by  an 
authentic  act,  untainted  with  fraud,  acquire  the  title  to  the 
husband's  property.  But  the  above  principles  are  applicable 
to  all  connubial  acts  between  husband  and  wife.  Now  there  is 
no  distinct  proof  showing  what  the  dotal  property  of  the  wife 
or  wives  were  in  this  case.  The  proof  shows,  that  the  Wells' 
have  two  large  plantations^  a  number  of  negroes  and  working 
hands,  and  large  personal  property  of  every  description.  Some^ 
of  the  witnesses  say  that  a  portion  of  these  lands  and  property 
were  the  dotal  property  of  the  wives,  but  how  much,  none  of 
them  pretend  to  say,  what  they  had  consumed  or  appropriated 
none  show,  some  spoke  of  mortgages  and  incumbrances  on 
the  estate,  but  none  are  shown,  others  spoke  of  Mrs.  Wells  go- 
ing security  for  her  husband,  and  being  bound  to  pay  some 
$4,000.  They  spoke  of  the  Wells'  about  the  same  time  they 
attempt  to  convey  the  perishable  property,  they  convey  to  their 
wives  all  the  lands  and  negroes;  not  content  with  this,  two 
execntions  came  into  the  hands  of  the  Sheriff  of  Rapides, 
against  the  Wells',  one  for  $4,253  33;  on  the  4th  of  Febma- 
ly,  1843;  on  the  33rd  March,  1843,  they  surrender  to  the  Sher- 
iff^ as  the  return  of  the  execution  show,  all  the  blooded  stock, 
all  the  furniture,  cattle,  sheep,  hogs,  their  carriages  and  vari- 
ous other  things.  They  make  all  kinds  of  advertisements, 
and  on  the  9th  May,  1843,  the  Sheriff  sells  all  these  things, 
worth  some  $8  or  10,000,  to  John  R.  Elger,  in  a  lump,  on  12 
months  credit  for  $30,  when  it  is  proved  by  Col.  Elliott  and 
Thomas  Kirkman^  that  Reel  was  at  that  time  at  Elliott's  plan- 
tation in  Sumner  county,  Tennessee.  The  pretended  sale  by  a 
combuiation  between  the  Sheriff,  Elger  and  the  Wells'  took 
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place  near  AlexaDdria,  in  Louisiana,  on  the  9th  May,  1843. 
This  is  the  foundation  of  Elger's  title  to  this  mare  Reel,  set  up 
in  the  cross  bill.  This  fraudulent  proceeding  reflects  upon  the 
transaction  of  the  27th  of  February,  1843,  between  the  Wells' 
and  their  wives;  it  clearly  shows  the  fraudulent  intent  of  each, 
and  taints  the  whole  transaction  as  fraudulent  against  creditors. 
This  copy  of  the  pretended  sale  between  husbands  and  wives 
took  place  on  the  27th  February,  when  the  Sheriff  had  in  his 
bands  three  executions  some  twenty*three  days  previously. 
Which  ocecutions  were  afterwards  returned,  no  property  found 
except  the  sales  before  spoken  of.  This  fact  with  the  repeated 
sales  by  the  husbands  to  the  wives  show  the  insolvent  condi- 
tion of  the  husbands.  Their  object  and  intent  was  to  evade 
and  defraud  their  creditors,  and  particularly  those  pressing  exe- 
cutions in  the  hands  of  the  sheriff  Here  is  every  badge  of  fraud 
— conveyance  as  made  not  between  kindred  persons,  but  be- 
-tween  husbands  and  wives — each  knowing  that  their  respective 
husbands  were  utterly  insolvent  if  this  property  could  be  secured 
to  them,  covering  the  whole  estate,  both  real  and  personal,  in* 
eluding  all  consumable  articles — secret  trusts  existing,  and  ben- 
efits to  be  derived  to  each  of  the  husbands  out  of  the  property 
conveyed — no  change  of  possession — four  of  the  brood  mares 
for  the  last  few  years  were  both  breeding  by  Kirkman,  on  shares 
with  the  Wells',  in  Alabama — ^Reel  if  not  in  Tennessee  at  the 
time  of  sale,  in  all  probability  in  Alabama-— Kirkman  proves 
that  Wells'  sent  her  to  his  house,  near  Florence,  (spring  of  1843,) 
where  she  remained  some  time,  who  under  the  direction  of 
Wells',  sends  her  to  Col.  Elliott,  who  had  kept  her  breeding 
fi?om  May,  1843,  to  this  time,  on  the  account  of  and  for  the 
benefit  of  Wells'.  Their  wives  not  known  in  Tennessee  as 
pretending  to  have  any  interest  in  her  till  after  the  filing  of  the 
bill.  These  facts  and  circumstances  certainly  show  a  very 
strong  intent  to  defraud  the  creditors  of  the  Wells'  under 
the  civil  law,  should  be  so  declared — the  wife  can  only 
be  regarded  as  the  creditor  of  the  husband  to  the  extent 
of  her  dotal  property  appropriated  by  the  husband,  and 
when  attacked  for  fraud,  the  amount  should  be  clearly  shown 
by  proof.    Then  if  the  husband  is  in  failing  circumstances,  the 
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wife  the  creditor  in  any  act  of  sale  to  her,  cannot  take  or  enjoy 
any  advantage  over  others  of  the  obligees  of  the  husband.  8 
Li*  R«  313* 

By  our  decisions  a  vendor  remaining  in  possession  of  proper- 
ty conveyed  is  prima  facte  evidence  of  the  fraudulent  intent. 
But  by  civil  law,  it  is  fraud  per  se;  a  possession  of  part  of  the 
property  conveyed,  will  not  draw  the  possession  of  the  whole 
when  distinct  parcels  are  conveyed.  An  act  of  sale  or  deed 
cannot  be  good  in  part  and  fraudulent  in  part.  It  is  proved 
beyond  cavil  that  five  of  their  brood  mares,  including  the 
Queen  of  Trumps,  sold  by  Cage  to  the  Wells',  have  never 
been  in  the  possession  or  control  of  their  wives — ^but  for  the 
time  aforesaid  and  up  to  the  present  time  in  the  exclusive  pos- 
session and  control  of  the  husbands,  breeding  on  shares,  with 
Thomas  Kirkman.  The  continued  possession  and  control  of 
the  husbands,  show  the  fraudulent  intent  of  the  parties  in  the 
act  of  sale,  which  taints  the  deed  or  act,  and  being  fraudulent 
in  that,  it  taints  the  whole  with  fraud,  as  our  Supreme  Court  has 
repeatedly  held. 

Article  3243.  Sales  or  exchanges  of  personal  property  are 
void  against  bona  Jide  purchasers  or  creditors,  unless  posses- 
sion is  given  before  such  bona  fide  purchaser  or  creditor  acquire 
his  right  by  possession.    Civil  code. 

The  civil  code  requires  the  action  to  avoid  the  sale  to  be 
brought  within  twelve  months  after  judgment.  The  remedies 
pointed  out  in  that  code  are  merely  local,  not  binding  on  our 
suitors  or  courts  in  Tennessee.  Cage  under  our  statute  of 
1837,  Eles  his  bill,  and  attaches  this  mare  found  in  Tennessee, 
as  the  property  of  the  Wells'.  They  interpose  this  act  of  sale: 
we  alledge  that  it  is  a  fraudulent  obstruction,  that  they  have 
thrown  in  our  way,  which  under  all  the  circumstances  should 
be  disregarded,  fiutifthe  act  of  limitation  of  twelve  months, 
could  operate  in  Tennessee,  as  it  cannot,  my  answer  is.  Cage 
has  not  yet  obtained  his  judgment,  the  Chancery  Court  by  act 
of  Assembly  has  full  jurisdiction,  and  furthermore  Cage  filed 
his  bill  before  the  twelve  months  expired — See  Story's  Con* 
.  flict  of  L.  469. 

Elger  in  aid  of  the  wives  and  husbands  filed  his*  cross  bill 
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setting  np  title  upon  an  unlawful  fraudulent  SherifT  sale,  pre- 
tending to  have  purchased  this  mare  Reel  on  the  9th  May,  1843, 
in  Louisiana,  when  she  was  in  Tennessee,  on  Col  .Elliott's  farm. 
His  bill  should  have  been  dismissed  with  costs,  and  the  Chan- 
cellor should  have  decreed  a  sale  of  the  mare  Reel  and  colts, 
the  proceeds  to  be  applied  to  payment  of  complainant  Cage's 
debt. 

An  assignment  to  a  wife  is  subject  to  be  attacked  for  fraud  as 
other  sales.     11th  L.  R.  4S4,  Slidell  &  B.  Dig.  375. 

A  payment  of  one  creditor  out  of  the  ordinary  course  of 
trade  by  transfer,  is  void  against  the  other  creditors.  Benja- 
min &  SUdell,  274. 

Every  device,  contrivance  or  machination  by  which  a  cred- 
itor may  have  been  prejudiced,  may  form  the  subject  of  the 
revocatory  action.     11th  L.  R.  423,  Benjamin  &  SlideU,  375. 

WhitCf  for  complainant. 

The  question  here  is  in  regard  to  the  validity  of  the  sale 
made  by  the  Wells'  to  their  wives,  by  authentic  act  on  the  27th 
of  February,  1843,  of  the  race  mare  Reel.  This  must  be  de- 
cided by  the  lex  loci  contractus — See  Story's  Conflict,  L. 
201-3.  Was  it  authorized  by  the  laws  of  Louisiana,  where 
the  contract  was  made? 

And  1st.  In  regard  to  the  property  of  the  wife  which  she  has 
at  the  time  of  the  marriage,  or  which  she  subsequently  inherits. 
It  is  divided  into  dowry  or  dotal,  and  extra  dotal  or  parapher- 
nal property.— Civil  Code  of  LouisianavAr.  2315.  Dotal  pro- 
perty is  that  which  the  wife  brings  into  the  marriage  to  assist 
in  bearing  its  expenses,  and  paraphernal  property  is  that  which 
forms  no  pait  of  the  dowry.  And  dotal  property  can  alone 
be  constituted  by  marriage  contract. — ^Ar.  2317-18-19-20. 
And  all  property  of  the  wife  not  declared  upon  the  marriage 
to  be  dotal  is  paraphernal  property. — ^Ai.  2360.  The  separate 
administration  of  this,  she  has  aright  to  reclaim. — ^Ar.  2361-2 
4.  These  areithe  principal  articles  of  the  code  governing  the 
property  relations  between  husband  and  wife,  except  as  it  re- 
gards community  property,  the  rules  governing  which  will  be 
found  in  article  2369  et  seg. 
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In  this  case  there  jiras  do  marriage  contract^  coofleqiiently  the 
properQr  of  their  wives  was  paraphernal. 

This  separate  administration  of  the  wife  may  be  xedaimed* 
1st.  By  a  judicial  separation  of  property. — ^Ar.  2399,  2402. 
2nd.  By  payment  to  the  wife  for  what  is  due  her  for  her  funds 
received  by  the  husband,  or  the  price  of  property  of  hers  sold 
by  himr—Ar.  2625 — ^to  be  made  appear  by  authentic  act — ^Ar. 
2402 — and  her  intention  to  reclaim  and  administer  her  proper- 
ty separately,  to  be  manifested  by  a  notarial  or  authentic  act — 
Ar.  2364,  2231, 2233.  The  first  it  wiU  be  perceived  is  a  forced, 
and  the  last  a  voluntary  reclamation  of  the  rights  of  the  yrife, 
to  reimburse  her  for  paraphernal  lunds  used  by  the  husband.* 
This  contract  of  sale  between  husband  and  wife  is  authorized 
by  the  Code. — ^Ar.  2421.  And  to  secure  the  reimbursement  to 
the  wife  of  her  paraphernal  rights,  the  law  give$  her  a  general 
mortgage  or  lien  upon  all  the  property  of  her  husband.— Ar. 
2367-^ 

2nd.  The  sale  of  the  27th  of  February,  1843,  was  in  strict 
confiirmity  with  the  laws  of  Louisiana^  as  a  dation  in  payment 
from  husband  and  wife,  in  order  to  replace  or  reimburse  the 
wives  of  the  vendors,  for  the  parapherual  funds  used  by  them. 
It  was  by  authentic  act  which  imports  full  proof  between  the 
parties. — Ar.  2231*3 — and  is  conclusive  against  creditors  and 
third  persons  in  general  when  accompanied  by  delivery  or 
possession. — ^Ar.  2242-3.  Tradition  or  delivery  of  moveable 
effects  takes  place,  either  by  their  real  tradition,  or  by  the  de- 
livery of  the  keys,  &c.,  or  even  by  the  bare  consent  of  the  par- 
ties, if  the  purchaser  had  thefii  already  in  his  possession  under 
another  title.^— Ar.  2453. 

The  evidence  of  the  witnesses  proves  conclusively  that  the 

race  mare  Reel,  at  the  time  of  the  sale^  was  on  the  plantation, 

the  common  property  of  all  the  parties  and  the  residence  of 

Montfort  Wells  and  wife,  and  in  the  immediate  vicinity  of  that 

of  T.  J.  Wells  and  wife.    Ar.  2369,  declares  that  every  mar*« 

riage  superinduces  a  communityor  partnership  of  acqets  and 

gains,  consequently  the  possession  of  Reel  and  ^1  the  other 

property  was  as  much  in  the  wives  at  the  moment  of  the  sale 

as  tb^t  of  their  husbands,  and  from  the  sale  was  in  the  sde 
26— -Vol.  vii. 
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poBsesBioii  of  the  Mrs.  Wells',  both  as  ve^ees  and  owners  of 
the  plantation.  The  settled  rule  of  law  in  sack  a  case  is,  that 
possession  follows  the  title.  Sec  16,  Louisiana  Rep.,  162, 
BegUy  vs.  Morgan  et  aL,  Benj.  k  Slid.  Dig.  S^7,  No  10.  Bamk 
U.  S.  vs.  Lee  etals*,  Peters  101-118. 

The  testimony  is  abundant  likewise  to  prove  the  fairness  of 
the  consideration  given  for  the  property  and  that  the  same  was 
actually  paid. 

With  regard  to  the  allegation  of  fraud  charged  upon  the  con- 
veyance to  the  Mrs.  Wells',  to  support  which  there  is  no  foim^ 
dation  in  point  of  fact,  it  will  be  seen  that  by  Ar.  1965,  of  the 
Code,  even  a  fraudulent  sale  cannot  be  attacked  collaterally^ 
eommencing  by  attachment  or  execution  as  if  the  property  had 
not  been  conveyed,  but  it  must  be  by  a  direct  revocatory  action 
to  set  aside  the  sale.  And  this  has  been  repeatedly  decided  by  the 
Supreme  Court  of  Louisiana. — See  6  Martin,  Rep.  261,  684; 
6  do.  132, 325;  2d  Louisiana  Rep.  214;  do.  479;  5  do.  126,  also 
8d  Volume  of  Oon.  Reports,  Supreme  Court  of  Lou.,  677;  and 
Benj.  &  Slid.  Dig.  275. 

Article  in  the  Code  1993-4-6--9,  referred  to  upon  the  other 
side  have  reference  to  that  sort  of  action.  In  addition  to  this^ 
these  sections  of  the  Code  never  were  intended  to  apply  to  a 
conveyance  from  the  husband  to  the  wife  to  secure  her  in  her 
paraphernal  rights,  for  which  the  law  gives  her  as  has  been  be- 
fore shown^  a  general  mortgage  or  lien  on  the  husband^s  estate. 

Rkbsb,  J.,  delivered  the  opinion  of  the  court. 

9 

This  is  an  attachment  bill  founded  upon  the  acceptance  of 
the  defendants,  citizens  of  the  Parish  of  Rapides  in  the  State  of 
Louisiana,  of  a  bill  of  exchange  drawn  upon  them  by  one  !• 
Watson  for  $1000;  of  which  complainant  is  bolder;  and  a  blood- 
ed race  mare  Reel  was  attached.  They  state  that  being  in- 
debted to  their  wives  for  paraphernal  property  of  said  wives^ 
oonverted  by  them,  they  did  in  1843,  by  an  authentic  act  be- 
fore the  proper  judicial  officer  in  said  Parish,  convey  the  said 
mare  Reel,  together  with  other  blooded  stock,  to  their  said 
wives,  and  they  exhibit  said  authentic  act.    The  Mrs.  WellsV 
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in  defence  of  their  title,  file  their  croas  biU  which  was  answer- 
ed, and  both  cases  were  consolidated  and  brought  on  to  hearing 
together.  We  have  had  much  discussion  before  us,  founded 
on  various  articles  of  the  civil  code  of  Louisiana,  as  regards  the 
relations  of  husband  and  wife,  and  the  mode  of  invalidating 
contracts  alledged  to  be  fraudulent.  For  the  complainant  in- 
sists that  the  authentic  act  of  conveyance  of  record  is  fraudu- 
lent. This  is  denied  on  the  other  side,  and  it  is  insisted,  even 
if  it  were  fraudulent,  it  cannot  by  the  law  of  Louisiana  be  set 
aside  and  avoided,  in  an  attachment  suit  against  the  property 
conveyed,  or  by  execution  levied  upon  it,  or  by  collateral  proce- 
dure, as  may  be  done  by  the  statutes  of  Elizabeth,  or  our  act 
of  1801,  but  only  by  a  direct  revocative  action  against  the  ven- 
dee, which  is  given  by  Article  1965. 

In  a  system  of  laws  so  different  from  our  own,  it  becomes 
118  to  move,  at  every  step,  with  great  caution,  lest  we  fall  Into 
error  and  do  injustice.  We  are  satisfied  the  code  means,  and 
has  been  expounded  to  mean,  that  such  a  contract  is  valid,  un- 
less its  invalidity,  on  the  ground  of  fraud,  be  judicially  declaim 
ed  in  the  direct  revocative  actioQ,  given  by  the  code  to  the  cred- 
itor against  the  vendee.  Being  satisfied  of  this  question,  and 
this  question  being  decisive  of  the  case  before  us,  we  have 
withheld  ourselves  from  considering  other  questions  which 
have  been  urged  upon  us,  as  leading  to  the  same  conclusion. 

Upon  this  ground  we  affirm  the  decree  of  His  Honor  the 
Chaooellor. 
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1.  If  land  bo  purcbMed  with  partnership  funds,  it  is  in  equity  partnership  propertjrr 
though  the  title  be  in  one  of  the  partners. 

2*  An  entry  was  made  on  the  books  of  a  firm,  by  one  of  the  partners  diarging  the  firm 
with  a  tract  of  land  valued  at  a  given  price,  as  debtor  to  the  owner,  who  makes  the 
entry  with  the  understanding  that  it  should  become  partnership  property:  It  is  held, 
that  it  become,  by  snch  entry  and  understanding,  partnership  property,  and  as  such 
subject  to  the  prior  lien  of  partnership  debto  over  the  individual  debts  of  the  part- 
ners* . 

3.  It  is  competent  to  prove  by  other  evidence  than  the  articles,  the  amount  of  capital 
supplied  by  each  pwtner,  and  the  manner  of  payment. 

This  bill  was  filed  by  Boyers  against  Elliott,  ia  the  Chance* 
ry  Court  at  Gallatin.  *Boyers  formed  by  deed  a  partnership 
with  Morris'  &  Boddie,  for  the  manufacture  of  paper.  Morris, 
who  was  the  owner  of  160  acres  of  land  on  which  the  paper 
mill  was  to  be  erected,  made  on  the  books  of  the  firm  the  fol- 
lowing entry; 

"Papbu  Mill,  Dr. 

"To  Walter  B.  MoRms,  160  acres 
of  land,  $408."  He  conveyed  half  the  land  afterwards  to  the 
other  partners  of  the  firm.  Morris  afterwards  sold  and  convey- 
ed the  land  in  question  to  Elliott  in  trust,  to  secure  him  in  the 
payment  of  an  individual  debt  The  land  was  sold  under  the 
deed  of  trust,  and  this  bill  was  filed  to  set  aside  the  sale.  The 
case  was  heard  on  replication  and  proof,  and  the  Chancellor, 
Ridley,  set  aside  the  bill.  From  this  decree  the  defendant  ap- 
pealed. 

GuUd  and  Trousdakt  for  the  complainant. 

White f  for  the  defendant,  argued: 

Ist.  That  parol  testimony  cannot  be  received  to  change  the 
character  of  the  written  agreement  between  the  parties;  and 
that  the  true  construction  of  the  articles  of  copartneiship  was, 
that  the  partnership  had  reference  to  the  carrying  on  the  paper 
making  business,  and  the  profits  of  the  same;  but  that  it  did  not 
extend  to  the  land  and  mill;  that  the  partners  were  tenants  in 
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oommoD  of  this  property,  each  of  them  the  absolute  owner  of  his 
party  and  which  he  held  free  from  any  claim  or  lien  of  the  others; 
that  this  was  not  the  case  of  property  purchased  and  paid  for 
with  partnership  means;  that  Morris  was  the  original  owner  of 
the  whole  property;  that  he  had  never  sold  but  a  portion  of  it 
to  his  partners^  and,  except  so  far  as  he  had  parted  with  bis 
tide,  he  mast  now  be  regarded  as  the  owner,  and  that  no  lien 
existed  upon  the  same  for  partnership  debt?*  This  view  of  the 
articles  of  co-partnership  accords  with  the  title  p^^rs  exhi- 
bited. 

2d.  The  articles  of  partnership  provide,  that  one  partner  may 
sell  or  otherwise  dispose  of  his  interest  in  the  paper  mill,  wiUi 
the  consent  of  the  other  partners.  The  deed  of  trust,  which 
was  made  by  Morris,  is  proved  to  have  had  the  sanction  of 
Boyers,  which  Would  prevent  him  afterwards  from  contesting 
it,  if  it  was  partnership  property.  Even  without  this  clause  in 
the  article,  this  would  conclude  him.  3  Ves.  &  Beames  34: 
2d  do.  S13:  CoUyer  on  Part.  566. 

Gbbsn,  J«  delivered  the  opinion  of  the  court. 

It  appears  from  this  record,  that  in  1834,  Walter  B.  Morris, 
Elijah  Boddie  and  Eli  Odom,  formed  a  partnership  for  the 
manu&ctnre  of  paper,  in  Sumner  county;  the  necessary  build- 
iugs  and  machinery  to  be  erected  on  atract  of  land,  of  162  acres, 
owned  by  Morris,  for  which  he  had  given  $810,  and  had  re- 
ceived a  deed  of  conveyance  to  himself  from  Allen's  adm'r, 
dated  11th  November,  1834.  Morris  was  to  be  interested  in 
said  concern  one-half,  and  Boddie  and  Odom  one-fourth  each. 

The  company  proceeded  to  the  erection  of  buildings  and 
machinery,  and  at  considerable  outlay  of  capital  put  the  paper 
mill  into  operation..  In  1835,  R.  M.  Boyers,  with  the  assent  of 
the  other  partners,  purchased  the  interest  of  Odom  in  the  said 
concern,  and  in  1837,  he  purchased  the  interest  of  Boddie;  and 
thus  he  became  an  equal  partner  with  Morris.  In  January, 
1840,  Morris  sold  to  Boyers  one-half  of  his  interest  in  said  esta- 
blishment, who  thereby  became  owner  of  three-fourths  thereof. 
The  business  continued  in  operation  until  1840,  when  Morris 
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becomtog  greatly  indebtedi  executed  a  deed  of  trust  to  George 
A.  Wyliet  for  the  said  163  acres  of  land,  with  its  appartenancesi 
to  secure  creditors;  preferring  in  said  deed  the  individual  debt 
due  from  himself  to  the  defendant  Elliott  The  trustee  advertised 
the  sale  of  said  property  in  1842|  when  Boyers  appeared  and 
stated,  the  partnership  concern  was  largely  indebted;  and  in- 
sisted that  said  land,  paper  mill  and  fixtures  were  partnership 
property,  and  that  he  was  entitled  to  have  it  applied  to  the  pay- 
ment of  ifte  partnership  debts,  in  preference  to  the  individual 
creditors  of  the  partners.  The  property  was  sold  by  the  trus- 
tee, and  Boyers  files  this  bill  to  set  aside  said  sales,  and  apply 
the  said  property  to  the  satisfaction  of  partnership  debts. 

It  is  unnecessary  to  notice  the  cross  bill,  or  to  make  a  minute 
statement  of  the  various  points  which  are  raised  in  this  volumi- 
nous record;  inasmuch  as  the  discussion  here,  has  been  confin- 
ed to  the  questions, 

1.  Whether  the  tract  of  land  was  brought  into  the  concern  as 
partnership  property,  and  if  so, 

2.  Whether  Boyers  did  anything  at  the  time  the  deed  of  trust 
was  made,  by  which  his  lien  was  waived  in  favor  of  that  cxeat- 
ed  by  the  trust  deed. 

1st  Was  this  162  acre  tract  of  land^  brought  into  the  business 
»  partaenAip  property? 

By  reference  to  the  articles  of  co-partnership  dated  2Xst 
Augusts  1835,  we  find  the  preamble  leciting,  "tbatin  the  month 
of  February  last,  Walter  B«  Morris,  Eli  Odom  and  Elijah  Bod* 
diet  agreed  to  build  a  paper  mill  on  Cumberland  riveri  a  short 
disl^ce  below  the  residence  of  Eli  Odom;  one-half  of  said  mill 
to  be  owned  by  said  Walter  B.  Morris,  one-fourth  by  Eli  Odom» 
and  one-fourth  by  Elijidi  Boddie;  the  parties  to  contribute  to- 
wards the  cost  of  the  establishment  in  proportion  to  their  .rer 
spective  interests  in  the  same.'^  The  article  goes  on  to  state, 
that  Boyers  had  purchased  the  interest  of  Odomi  and  had  be- 
come a  partner  to  the  extent  in  all  respects  that  was  Odom»  and 
that  the  undersigned  agree  ta  carry  on  the  business  in  the  name 
of  Morrist  Boyers  &  Bofldie,  each  to  pay  accordiog  to  his  in- 
terest! outlays  and  expenses,  and  the  profits  to  be  divided  in 
the  same  pcoportion. 
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On  the  IfHh  or  August,  1835.  the  following  entry  was  made 
in  the  books  of  the  firm  by  Morris. 
"Papbb  Mill,  Dr. 

"To  Waltbb  B.  Morris,  160  acres 
of  land  $408."  On  the  17th  of  August,  1836,  Morris  conveyed, 
by  deed  of  that  date,  one-half  of  this  162  acre  tract  of  land,  to 
his  partners,  Boyers  and  Boddie. 

Mr.  Boddie,  the  former  partner,  states  in  his  deposition,  that 
It  was  bis  understanding  at  the  time  of  the  partnership,  that  the 
land  opon  which  the  mill  was  erected,  was  to  come  into  the 
firm  at  a  fair  price,  and  the  title  to  be  in  firm.  He  does  not  re- 
collect a  word  that  passed  on  the  subject,  but  he  makes  the 
statement  upon  the  ground  of  the  absurdity  of  men's  expending 
tl 6,000  upon  a  piece  of  land^  without  any  claim,  title  or  in- 
terest therein. 

From  these  documents,  and  this  evidence,  we  have  no  doubt, 
bat  that  it  was  the  intention  and  purpose  of  these'pactners,  that 
the  land  upon  which  the  mill  was  erected,  should  become  part- 
nership property.  The  article  of  partnership  states,  that  the 
potties  bad  agreed  to  build  a  paper  mill,  one-half  of  said  mill 
to  be  owned  by  Morris,  one-fourth  by  Odom,  and  one-fourth  by 
Boddie,  the  parties  to  contribute  towards  the  cost  of  the  esta- 
blishment in  proportion  to  their  respective  interests;  and  that 
Boyers  had  purchased  Odom's  interest,  and  had  become  a  part- 
ner. This  article  of  itself  constitutes  the  parties,  partners  in 
Ike  ownership  of  this  establishment.  They  were  to  contribute 
towards  its  costs  in  proportion  to  their  respective  interests,  and 
the  mill  was  to  be  owned  by  them  in  the  proportions  before 
mentioned.  And  they  were  to  own  it,  not  as  part  owners,  hav- 
ing separate  interests,  but  the  article  says,  Boyers  '^has  be- 
come a  partner."  So  of  course,  Morris  Be  Boddie,  were  part- 
ners, and  the  whole  were  owners  of  the  mill,  as  a  partnership 
firm;  contributing  in  their  respective  proportions  towards  its 
erection;  to  the  expenses  of  carrying  on  the  business,  and  were 
to  divide  the  profits  among  them  in  the  same  proportion. 

If  they  were  to  be  owners  of  the  mill,  they  must  of  necessity 
be  owners  of  the  land  upon  which  it  was  built,  because  the  mill 
was  but  an  appurtenance  to  the  land. 
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So  the  entry  on  the  partnership  books,  by  Morris^  in  which 
he  charges  the  firm  with  this  162  acres  of  land,  is  of  itself,  suf- 
ficient evidence  that  it  was  brought  into  the  firm  as  partnership 
property.  If  a  partner  advances  money,  or  puts  property  in 
the  business,  the  firm  becomes  debtor  to  him  by  that  amount, 
and  the  property  or  money  belongs  to  the  firm.  This  entry  is 
precisely  such  an  one  as  should  be  made  upon  such  occasion. 
It  has  no  sense,  or  meaning,  if  it  was  not  intended  to  vest  in  the 
firm  the  title  to  this  land.  By  the  entry,  the  firm  stands  debtor 
the  amount  charged;  and  the  entry  states  that  sum  to  be  so 
charged  for  162  acres  of  land.  Of  course  the  meaning  and  legal 
effect  of  the  entry  is,  that  Morris  has  sold,  or  placed  in  the  part- 
nership concern,  this  162  acres  of  land,  and  the  firm  thereby 
became  owner^thereof. 

It  is  well  settled,  that  if  land  be  purchased  with  partnership 
funds,  thoijigh  the  legal  title  may  be  in  one  of  the  partners  only, 
such  land  is  partnership  property.  Story  on  Partnership,  2  Story 
Eq.,  sec.  1207:  2  Hump.  469.  Hunt  vs.  Benson.  And  there 
can  be  no  difierence  between  a  purchase  'from  a  third  person, 
and  a  purchase  from  a  partner.  If  the  partnership  funds  be 
advanced  to  one  of  the  partners  for  lands  on  which  to  cariy  on 
the  business,  or  which  is  the  same  thing,  if  he  gats  credit  on  the 
books  of  the  firm  for  the  land,  intending  to  vest  it  in  the  busi- 
ness, it  thereby  becomes,  in  equity ,  the  property  of  the  partner- 
ship thought  he  may  retain  the  legal  title  in  himself. 

But  it  is  said,  that  on  this  entry,  the  price  charged,  is  only 
half  the  value  of  the  land,  and  that  this  proves  it  was  not  the 
intention  to  bring  this  land  into  the  business.  We  do  <iot  see 
how  any  such  consequence  would  follow.  If  the  entry  states 
in  plain,  unambiguous  terms,  that  the  paper  mill  is  debtor  lor 
162  acres  of  land;  does  it  not  mean  that  the  paper  mill  has  ac- 
quired the  land,  for  which  the  charge  is  made  in  the  book?  If 
it  does  not,  then  no  merchant's  entry,  means,  that  the  customer 
becomes  owner  of  the  article  for  which  the  price  is  charged. 
Whether  there  is  a  mistake  in  the  effect  of  the  entry  upon  the 
state  of  the  parties,  is  quite  another  matter,  and  is  a  subject  we 
are  not  called  upon  here  to  discuss.     The  question  is,  does  the 
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entry  signify  a  tranfer  of  this  land  from  Morris  to  the  paper 
mill  firm?    And»  we  think,  it  most  unquestionably  does. 

It  is  not  necessary  to  notice  the  evidence  of  Mr.  Boddie. 
But  it  may  be  observed,  that  it  is  competent  to  prove  by  other 
evidence  than  the  articles  of  partnership  the  amount  of  capital 
furnished  to  the  business,  by  each  partner;  whether  such  capi- 
tal be  advanced  in  money  or  property;  and  that  is  the  object  of 
Mr.  Boddie's  evidence.  He  proves  that  it  was  the  understand- 
ing, that  Morris  brought  this  land  into  the  partnership. 

Upon  the  whole,  we  think,  it  is  conclusively  established,  that 
thisland  and  mill  are  partnership  property.  And  if  partnership 
property,  it  is  not  denied,  but  that  the  co-partnership  has  a  lien 
upon  it  for  the  satisfaction  of  the  partnership  debts,  and  that  no 
one  of  the  partners  can  dispose  of  it  for  the  payment,  or  security 
of  his  individual  debts,  until  the  partnership  creditors  are  all 
paid. 

2d.  That  when  this  deed  of  trust  was  executed  by  Morris, 
and  before  it  was  registered,  he  presented  itto  Boyers,  who  ex- 
amined it,  suggested  a  slight  alteration,  and  expressing  himself 
satisfied  with  it,  advised  that  it  be  registered;  and  that  this  is  a 
waver  of  his  lien. 

The  facts  in  this  record,  show,  th^^t  the  firm  was  largely  in 
debt,  at  the  time  this  deed  was  made,  and  that  Boyers  has  made 
advances  for  the  establishment,  to  a  very  large  amount,  beyond  • 
any  means  that  have  come  into  his  hands«  In  this  state  of 
things — ^that  he  should  have  consented,  that  his  co-partner,  who 
was  interested  only  to  the  amount  of  one-fourth  of  the  business, 
and  who  he  knew  was  insolvent — should  take  the  whole  of  the 
partnership  effects,  and  apply  them  to  the  payment  of  his  pri- 
vate debts,  leaving  him  to  pay  an  enormous  amount  of  partner- 
ship debts,  out  of  his  private  funds,  is  incredible. 

The  witness  may  have  misconceived  what  occurred;  or  Boy- 
ers may  have  acquiesed  in  a  tranfer  by  Morris,  for  the  security 
of  his  private  debts,  of  such  interest  as  he  might  have  after  the 
payment  of  the  partnership  debts;  but  that  he  intended  to  waive 
his  lien,  and  permit  the  effects  to  be  applied  to  his  partners' pri- 
vate debts,  in  preference  to  the  partnership  debts,  we  do  not  for 
27— Vol.  vii. 
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a  moment  believe.  But  we  do  not  choose  to  criticise  the  witness, 
and  state  all  the  grounds  of  this  opinion. 

3.  Objection  was  made  to  the  deposition  of  young  Mr.  Bey- 
ers, in  the  court  below;  because  Morris,  one  of  the  defendants, 
was  not  notified  of  the  time  and  place  it  was  taken.  The  other 
defendants  were  notified,  and  Morris  had  been  discharged  in 
bankniptcy  long  before  the  deposition  was  taken,  and  before 
the  trial,  upon  leave,  amended  his  answer,  and  pleaded  his  cer- 
tertificate  of  discharge. 

The  Chancellor  permitted  the  deposition  to  be  read,  as  to  the 
two  defendants  who  had  notice.  In  this,  we  think,  he  was 
right.  Morris  had  no  further  interest  in  the  case;  and  if  the  de- 
position had  been  rejected,  and  had  been  retaken,  after  the  cer- 
tificate of  bankruptcy  was  pleaded,  Morris  would  not  have 
been  entitled  to  notice.    It  was,  therefore,  properly  read. 

Affirm  the  decree. 


Run Y AN  V8.  Morgan. 

1.  An  attachment  may  issue  under  the  provisions  of  the  act  of  1843|  ch.  29,  for  the 
recovery  of  damages  forhreach  of  contract. 

2.  The  attachment  laws  of  the  State  of  Tennessee  ^re  not  to  be  strictly  construed,  but 
liberally,  witk  a  view  to  carry  into  effect  the  obvious  intent  of  die  legiBktvre;  and, 
therefore,  an  affidavit,  that  the  master  of  a  steamboat  was  about  to  r^piove  the  boat 
beyond  the  limits  of  the  State,  is  regarded  as  a  sufficient  allegation,  that  he  was  about 
to  remove  himself  beyond  the  limits  of  the  State. 

Morgan  procured  the  issuance  of  an  attachment  against  New- 
comb,  nsturnable  to  the  Circuit  Court  of  Davidson  county. 

The  affidavit  declared,  that  'Hhe  steamboat  Belle  of  Nashville, 
of  which  H.  H.  Newcomb  is  owner,  or  one  of  the  owners  and 
master,  is  justly  indebted  to  the  said  Jas.  W.  Morgan  in  the  sum 
of  five  hundred  and  eleven  dollars,  for  fifteen  boxes  of  tobacco, 
shipped  from  Cincinnati  to  Nashville,  on  the  2Qth  December, 
1844,  and  not  delivered,  which  sum  is  justly  due,  and  that  said 
Newcomb  is  about  to  remove  the  said  steamboat  beyond  the 
limits  of  the  State."     The  attachment  was  levied  on  the  steam- 
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boat  Belle  of  Nashville.  A  motion  was  made  to  quash  the  at- 
tachment. This  motion  was  overruled.  A  verdict  was  ren- 
dered in  favor  of  Morgan  against  Newcombi  and  judgment  was 
rendered  against  Newcomb  and  Runyan  the  surety  on  the  re- 
plevin bond. 

The  case  was  brought  up  by  Runyan  by  petition  for  writs  of 
error  and  supersedeas,  which  were  granted  by  one  of  the  judges, 
N.  Green. 

John  M.  Leaf  for  the  plaintiff  in  error. 

The  requisites  of  the  attachment  laws  must  be  strictly  com- 
plied with:  Cook's  Rep.  365: 1  Yerg.  126:  2  Yerg.  474:  3  Yerg. 
62:  4  Yerg.  162:  9  Yerg.  428;  and  the  reason  is,  because  said 
laws  authorize  an  interference  with  a  man's  property  before  a 
debt  is  legally  asceitained  to  be  due.  Another  reason  is,  that 
they  are  in  derogation  of  the  common  law,  and  must  be  con^ 
strued  strictly.  An  attachment  can  only  issue  under  the  act  of 
1843,  'Ho  amend  and  make  uniform  the  attachment  laws  of  this 
State,"  when  the  debtor  or  defendant  in  any  suit  or  judgment, 
is  removing  or  about  to  remove  hims'blf  or  his  property  be- 
yond the  limits  of  this  State.  The  word  property  is  not  men- 
tioned in  this  affidavit^  and  from  all  that  appears,  said  Newcomb 
was  possessed  of  other  property  besides  the  Belle  of  Nashville, 
and  may  have  hady.here  in  Davidson  county,  effects  amply  suf- 
ficient to  satisfy  any  claim  of  the  plaintiff.  The  real  meaning 
of  the  law  is,  that  if  a  debtor  is  removing  bis  property,  or  a  suf- 
ficient quantity  or  amount  to  endanger  the  eventual  security  of 
the  debt;  then  an  attachment  lies — and  these  facts  must  be 
recited  in  the  affidavit,  unless  the  plaintiff  chooses  to  adopt  the 
words  of  the  statute.  Merely  to  state  that  the  defendant  is 
about  to  remove  a  specific  article  of  property,  seems  hardly  suf- 
ficient. Were  the  law  so,  every  defendant  in  a  suit,  instituted, 
perhaps,  without  just  cause  or  even  from  malice,  when  he 
mounted  his  horse,  or  put  his  trunk  on  a  steamboat  to  take  a 
journey,  would  run  the  risk  of  having  his  land  and  negroes  at- 
tached and  bound  up  to  abide  the  event  of  a  tedious  litigation. 
Such  cannot  be  the  law.     The  attachment  is,  therefore,  void', 
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because  the  affidavit  does  not  contain  an  indispensable  rcqui* 
site. 

Again:  The  cause  of  action  set  forth  in  the  affidavit,  is  not  a 
debt,  but  a  claim  for  damages,  the  non-delivery  of  fifteen  boxes 
of  tobacco,  shipped  from  Cincinnati  to  Nashville,  a  simple 
breach  of  contract.  The  value  or  market  price  of  said  tobacco 
at  Nashville,  at  the  time  it  should  have  been  delivered,  would 
be  the  measure  of  damages  in  such  a  case;  and  that  value  might 
be  more  or  less,  o(^e  hundred  or  two  hundred  dollars;  said 
value  depending  on  a  number  of  contingencies,  such  as  the 
number  of  buyers  in  the  market,  the  quantity  on  hand,  &c.  Or 
bad  the  tobacco  been  lost  by  the  dangers  of  the  navigation,  there 
would  have  been  no  claim  whatever.  Upon  a  claim  sounding 
in  damages,  then,  can  an  attachment  be  issued? 

The  act  of  1843  does  not  repeal  ihe  act  of  1794,  and  they 
are  to  be  construed  together;  it  was  mainly  intended  to  remedy 
the  defect  in  the  old  law,  which  did  not  provide  in  any  case  for 
the  issuance  of  an  attachment  after  suit  instituted,  notwith- 
standing the  debtor  might  attempt  to  remove  his  property  be- 
yond the  limits  of  the  State.  Acts,  which  would  not^autborize 
the  issuance  of  an  attachment  under  the  act  of  1794;  for  in- 
stance, a  public  removal  of  one's  self  or  property,  either  before 
or  after  the  institution  of  a  suit,  now,  under  the  act  of  1843,justify 
the  exercise  of  that  process;  but  it  does  not  alter  or  interfere 
with  the  kind  or  sort  of  indebtedness  which,  before  the  passage 
of  that  act,  authorized  the  issuance  of  said  attachments.  Un- 
der the  act  of  1794,  an  attachment  will  not  lie  for  unliquidated 
damages,  and  the  point  has  been  directly  determined  by  the 
Supreme  Court  of  North  Carolina.  1  Iredell's  Law  Rep.  278. 
Both  statutes  speak  of  making  affidavit  to  or  about  the  amount 
of  indebtedness,  and  Judge  Gaston  seems  to  think  that  an  at- 
tachment lies  in  no  case  where  debt  cannot  be  brought.  Unli- 
quidated damages,  such  as  damages  which,  in  their  nature,  are 
uncertain  for  the  breach  of  an  agreement,  cannot  be  made  the 
subject  of  an  attachment.  2  Iredell,  282.  It  is  also  decided 
in  6th  Iredell.  374,  that  in  no  case  where  the  claim  of  the  de- 
fendant against  the  garnishee  rests  in  unliquidated  damages, 
can  the  demand  be  attached. 
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Theae  cases  go  clearly  to  show,  that  claims  merely  for  breach 
of  contract  cannot  be  sued  on  by  process  of  attachment,  and, 
also,  that  where  attachments  are  regularly  issued,  such  claims 
cannot  be  considered  effects  upon  which  a  levy  may  be  made. 

The  act  of  1843,  says,  *<a  defendant  in  any  suit  or  judgment,'* 
but  the  context  clearly  shows,  that  it  means  defendants  sued  on 
claims  that  would  authorize  attachments  to  be  issued  against 
absconding  or  non-resident  debtors,  in  both  of  which  cases  the 
justice  of  the  debt  was  required  to  be  verified. 

F.  B.  Foggy  for  the  defendant  in  error. 

It  is  respectfully  submitted  to  the  court,  that  the  constructioYi 
of  the  act  of  1843,  ch.  29,  should  not  be  so  strict  and  rigid,  as 
the  restriction  of  the  former  attachment  laws.  The  object  of 
this  statute,  since  the  abolition  of  imprisonment  for  debt,  was  to 
prevent  property  from  being  removed  from  judgments  that 
should  be  rendered  upon  due  notice  and  service  of  a  summons 
upon  the  debtor,  rather  than  to  provide  for  an  ex  'parte  proceed- 
ing against  property,  or  to  compel  appearance.  In  this  case  a 
summons  issued  and  was  served  upon  the  defendant  Newcomb 
long  before  the  May  term,  1845,  to  which  the  attachment  was 
returnable,  and  he  appeared  at  that  term  by  his  counsel,  and 
filed  no  plea  in  abatement,  and  made  no  motion  to  quash. 
When  ought  such  a  motion  to  be  made  according  to  our  prac- 
ticef  The  rule  has  been  uniform  in  this  State  ever  since  I  knew 
any  thing  of  the  practice,  that  if  both  parties  appear  by  their  at- 
toraies  at  the  appearance  term,  and  no  motion  to  quash  is  made, 
or  plea  of  abatement  is  filed,  the  case  is  considered  as  standing 
OD  the  rule  of  plead  and  try,  and  a  plea  in  abatement  cannot  be 
filed  at  the  trial  term.  This  practice  is  founded  upon  the  de- 
cision of  the  case  of  Shawys,  Bowen,  1  Tennessee  Rep.  249. 
The  same  reason  applies  to  a  motion  to  quash,  as  a  plea  in 
abatement,  the  former  being  in  abatement  for  defects  appear- 
ing ori  the  face  of  the  writ  or  other  process,  and  is  founded  upon 
the  universal  rule  in  all  courts,  that  such  defects  should  be  taken 
advantage  of  at  the  earliest  period  after  appearance,  in  order 
to  prevent  the  costs  of  summoning  witnesses  and  preparing  for 
trial.    In  North  Carolina,  where  they  have  construed  these 
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Statutes  more  strictly  than  in  any  other  State^  tbey  decided  very 
early,  that  if  a  plaintiff  in  attachment  fails  to  give  bond  or  file 
an  affidavit  it  should  be  pleaded  in  abatement,  because  the 
statute  provides^  as  in  our  act  of  1794|  oh.  1>  sec.  ld|  <<that 
every  attachment  issued  without  bond  and  affidavit  taken,  and 
returned  as  aforesaid,  shall  be  abated  on  the  plea  of  the  defend- 
ant." PoweU  vs.  Hdmptani  Conference  Reports,  86:  Bickertiaff 
vs.  DeUinger,  do.  299:  in  Gannon  vs.  Barringert  2  Deveretix 
&  Battle,  503  the  court  refers  to  these  cases  in  Conference 
Reports  without  overruling  them,  and  the  judge  says,  (the 
fourth  resolution  in  Potodl  vs.  Hampton^  5,)  "that  the  matter 
must  be  put  on  the  record  by  plea,  and  cannot  avail  on  a  writ 
of  error,  where  the  judgment  was  by  default.  Without  recon- 
sidering that  point,  we  think  that  the  statute  must  at  the  least 
mean,  that  where  the  defendant  does  appear,  the  defect  may 
and  must  be  pleaded  in  abatement  according  to  the  general 
principles  of  pleading,  and  consequently  the  defect  is  cured  by 
the  plea  in  bar."  This  was  a  case,  where  the  affidavit  set  forth 
only  the  amount  of  the  debt,  and  left  out  the  important  allega- 
tion, that  the  defendant  was  an  inhabitant  of  another  State. 
Does  not  the  same  reason  apply  to  a  motion  to  quash  as  to  a 
plea  in  abatement,  and  why  should  it  not  be  made  at  the  first 
termf  It  is  a  waiver  if  not  then  made,  and  otherwise  it  would 
operate  as  a  surprize  upon  the  plaintiff.  In  analogous  cases  iti 
other  States  this  practice  prevails.  Carpenter  vs.  Aldridget  3 
Metcalf,  58.  The  statute  of  Massachusetts  required,  that  where 
a  suit  was  brought  by  a  non-resident,  the  writ  should  be  en- 
dorsed by  an  inhabitant  of  the  State,  otherwise  it  should  be  dis- 
missed. The  writ  in  that  case  was  entered  at  August  term, 
1840:  at  March  term,  1841,  the  defendants  moved  that  the  ac- 
tion should  be  dismissed  because  it  was  not  endorsed  as  required 
by  the  statute.  The  judge  below  denied  the  motion,  "because 
it  was  made  after  the  first  term."  The  Chief  Justice  says;  "It 
is  true  the  provision  of  the  statute  is  explicit  and  mandatory, 
but  it  is  perfectly  manifest  that  it  is  a  provision  made  for  the 
benefit  of  the  defendant,  and  therefore  he  may  waive  it,  and 
upon  very  strong  grounds  of  justice  and  expediency  it  has  been 
adjudged,  that  if  be  does  not  lake  advantage  of  it  in  season,  he 
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does  waive  it.  2  Mass.  102:  5  Mass.  98:  3  Greenleaf,  21G." 
And  the  decision  was,  that  the  motion  was  waived  if  not  made 
at  the  first  term.  In  1st  Metcalf,  508,  Simonds  vs.  Parker^  where 
a  motion  was  made  to  quash  the  proceedings,  the  Chief  Justice 
in  declaring  the  opinion,  says,  that  '*It  is  true,  that  the  time  of 
filing  a  plea  in  abatement  is  limited  by  well  established  jules  of 
law.  But  we  think  that  the  time  for  moving  to  dismiss  depends 
upon  the  same  reasons,  and  is  to  be  governed  by  a  rule  of  law 
equally  well  settled,  but  not  so  definite  in  its  terms.  The  doc* 
trine  of  waiver  is  founded  upon  a  useful  and  highly  reasonable 
principle,  and  one  of  very  extensive  application.  While  the 
law  protects  the  rights  of  the  parties,  even  in  minute  and  unim- 
portant matters,  it  requires  diligence  and  good  faith  in  taking 
advantage  of  its  rules  to  accomplish  those  ends  and  not  to  work 
injustice.  If  a  party  takes  no  notice  of  any  matter  of  escep* 
tion  to  the  form  or  service  of  the  process  in  an  early  stage  of 
the  proceedings,  it  afibrds  a  reasonable  ground  that  he  consid- 
ers them  of  no  importance,  and  is  willing  to  proceed  to  the  trial 
of  his  rights  upon  the  substantial  merits  of  the  controversy •'' 
In  Parkman  vs.  Crosby^  16  Pickering,  the  Judge  in  delivering 
the  opinion  of  the  court,  says,  ^'The  rule  is,  that  a  defendant  who 
complains  of  irregularity  of  process,  must,  if  he  has  an  oppor- 
tunity, apply  to  have  it  set  aside  before  the  plaintiflThas  taken 
any  step  in  the  case.  The  case  o{ Downes  vs.  Witkerington^  2 
Taunton,  642,  is  a  strong  case  in  support  of  this  position." 
Rule  to  show  cause  why  an  attachment  should  not  be  dissolved 
will  not  be  heard,  unless  the  application  is  made  at  the  first 
term.    MUtenberger  vs.  Lloyi^  2  Dallas,  79. 

2d.  With  great  deference  to  the  opinion  of  the  court,  the  aflS- 
davit  is  sufficient.  The  law  requires  an  affidavit,  that  the  de- 
fendant is  removing,  or  about  to  remove  himself  or  his  property 
beyond  the  limits  of  this  State.  The  affidavit  states,  he  is  the 
master  and  owner,  or  a  part  owner  of  a  steamboat,  which  he  is 
about  to  remove  beyond  the  limits  of  this  State.  Would  there 
be  any  danger  by  deciding  this  affidavit  sufficient,  to  introduce  • 
a  practice  of  attaching  property  of  considerable  value,  because 
a  debtor  or  defendant  was  removing  some  triffing  articles  be- 
yond the  limits  of  the  State?    A  steamboat  ex  vi  termini  employ- 
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ed  ]Q  navigation  is  generally  of  great  value»  several  thousand 
dollars.  In  this  case  there  was  a  claim  against  the  steamboat* 
and  this  was  the  very  property  sought  to  be  attached.  It  is 
frequently  all  the  property  that  any  individual  has,  and  every 
one  knows  that  its  detention  is  attended  with  great  damage. 
The  affidavit  clearly  shows,  that  it  was  the  property  about  to 
be  removed  that  was  to  be  attached,  because  it  alleges  that  the 
debt  or  claim  was  against  the  boat  of  which  Newcomb  was  part 
owner,  and  it  was  for  a  claim  that  the  boat  was  responsible  for 
upon  every  principal  of  law.  If  the  affidavit  had  stated,  that 
Newcomb  was  about  to  remove  his  property,  and  no  more,  the 
steamboat  belonging  to  him  could  have  been  attached;  but  when 
it  says,  that  he  is  about  removing  a  steamboat,  (which  is  his 
property,)  of  which  he  is  owner,  this  will  not  do,  because  he 
may  have  other  property  which  could  be  attached  and  thereby 
great  oppression  ensue,  although  the  steamboat  only  is  attached. 
The  bond  with  a  penalty  double  the  amount  of  the  debt,  is  in- 
tended to  secure  the  defendant  from  oppression  against  wrong- 
fully suing  out  the  attachment,  and  as  the  defendant  knows  bet- 
ter than  other  persons  the  amount  of  his  property,  and  his  in- 
tention to  remove,  is  it  too  much  to  require  of  him  to  rely  upon 
his  defence  by  plea  in  abatement,  instead  of  requiring  certainty 
to  every  intent  in  the  affidavit? 

But  if  the  affidavit  states,  that  the  defendant  is  about  remov- 
ing himself  beyond  the  limits  of  the  State,  that  will  do.  It  is 
sworn  here,  that  Newcomb,  the  master  and  part  owner,  is  about 
to  remove  the  steamboat.  Who  is  the  master?  What  connec- 
tion has  he  with  the  boat  except  this.  That  by  the  universal 
law  of  all  countries,  he  is  the  confidential  agent  and  manager 
of  the  owners,  whose  duQr  it  is,  as  long  as  he  is  master,  to  em- 
ploy the  boat  in  navigation,  and  to  be  with  the  boat  at  all  times 
superintending  and  controling  it?  The  master  of  the  boat  can- 
not remove  the  boat  from  the  port  of  Nashville  to  another  State, 
without  removing  himself  with  the  boat,  for  his  duty  is  to  be  on 
board  managing  and  conducting  it,  receiving  and  discharging 
freight,  and  liable  for  all  its  contracts  and  torts.  The  idea  of 
the  removal  of  the  boat  is  inseparable  from  the  removal  of  the 
niaster  with  it,  particularly  when  he  is  part  owner.    And  if  the 
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affidavit  clearly  expresses  the  requisites  of  the  laws,  the  court 
surely  ought  not  to  quash  the  pmceediugs,  when  they  see  the 
plaintiff  has  a  valid  claim. 

A  steamboat  is  enroUedy  licensed  or  registered  under  the 
laws  of  the  United  States,  as  part  of  the  navigation  of  the  coun- 
try 9  entitled  to  peculiar  privileges,  having  a  name,  a  master  and 
certain  papers  or  documents  required  by  the  laws  of  navigation. 
This  species  of  property  is  peculiarly  notorious,  and  unlike  any 
other,  protected  by  laws  giving  the  property  a  national  charac- 
ter, requiring  from  the  master  and  owners  various  duties. 

Gbebn,  J.  delivered  the  opinion  of  the  court. 

This  suit  is  commenced  by  •  attachment.  The  affidavit  is  in 
the  following  words: 

"9tate  of  Tennessee,  Davidson  County: — This  S5th  day  of 
Bfarch,  1845,  personally  appeared  before  me,  Wilkins  Tanne- 
hill,  an  acting  justice  of  the  peace  for  said  county,  Oscar  F. 
Noel,  agent  for  James  W.  Morgan,  and  made  oath,  that  the 
steamboat  Belle  of  Nashville,  of  which  Hezekiah  H.  Newcomb 
is  owner,  or  one  of  the  owners  and  master,  is  justly  indebted  to 
the  said  Jaoaes  W.  Morgan  in  the  sum  of  five  hundred  and 
eleven  ddlars,  for  fifteen  boxes  of  tobacco,  shipped  from  Cin- 
cinnati to  Nashville  on  the  20th  of  December,  1844,  and  not 
delivered,  which  sum  is  justly  due,  and  that  said  Newcomb  is 
about  to  remove  the  said  steamboat  beyond  the  limits  of  this 
State." 

Upon  this  affidavit  an  attachment  issued,  and  was  levied  on 
the  steamboat  Belle  of  Nashville,  and  the  plaintiff  in  error  be- 
came the  security  of  Newcomb  in  the  replevin  bond.  Subse- 
quently a  summons  was  issued  at  the  suit  of  Morgan  v$,  New- 
comb, a  declaration  was  filed  and  the  cause  was  tried  before  a 
jury,  who  found  for  the  plaintiff  $541  66,  and  the  court  gave 
judgment  against  Newcomb,  and  against  the  plaintiff  in  error, 
as  security  in  the  replevin  bond,  for  the  amount  found  by  the 
jury.  At  the  September  term,  1845,  of  the  Circuit  Court,  the 
defendant  moved  the  court  to  quash  the  judgment,  which  mo- 
tion was  overruled. 
28— Vol.  vii. 
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The  plaiDtifF  in  error,  Runyan,  alone  prosecutes  this  writ  of 
error.  Two  errors  are  assigned  here  in  support  of  the  motion 
to  quash  the  attachment. 

1st.  That  the  affidavit  does  not  alledge,  that  Newcomb  is 
about  to  remove  his  property,  but  only  that  he  is  about  to  re- 
move the  steamboat,  the  Belle  of  Nashville;  while,  for  ought 
that  appears,  he  may  have  other  property  herei  sufficient  to  pay 
the  debt. 

3d.  The  cause  of  action  stated  in  the  affidavit,  is  not  a  debt, 
but  a  breach  of  contract  for  the  non-delivery  of  fifteen  boxes  of 
tobacco,  and  an  attachment  will  not  lie  for  unliquidated  dam- 
ages. 

This  attachment  is  prosecuted  under  the  act  of  1843,  ch.  29, 
sec  1,  which  is  in  the  words;  "In  all  cases,  where  a  debtor, 
or  a  defendant  in  any  suit,  or  judgment,  is  removing,  or  about  to 
remove  himself  or  his  property  beyond  the  limits  of  this  State, 
or  shall  be  absconding,  or  concealing  himself,  or  his  property, 
or  effects,  it  shall  be  lawful  for  the  creditor  or  other  person,  en- 
titled to  sue,  to  obtain  an  attachment  against  the  property,  debts, 
choses  in  action,  and  effects  of  such  debtor,  in  the  same  manner, 
as  such  process  may  be  obtained  against  absconding,  or  non- 
resident debtors,  under  the  different  statutes  now  in  force  in 
this  State,  and  the  same  proceedings  ma^  be  had  as  in  other 
cases  of  attachment,  except  so  far  as  it  is  altered  by  this  act." 

It  may  be  observed,  in  relation  to  the  proper  construction  of 
this  act,  that  formerly  the  courts  were  disposed  to  construe  at- 
tachment laws  strictly,  because,  contrary  to  the  common  law, 
they  permit  a  proceeding  in  court,  and  judgment  against  a  party, 
without  notice.  But  these  laws  seem  to  be  favorites  with  the 
legislature;  for  as  oflen  as  the  court  has  decided  against  the 
validity  of  an  attachment,  on  account  of  some  defect  in  the  pro- 
ceedings, or  because  the  case  did  not  fall  within  the  provisions 
of  the  law,  so  oflen  has  the  legislature  amended  the  law,  with  a 
view  to  meet  the  case  so  excluded. 

This  history  of  legislation,  demonstrating  the  anxiety  of  the 
law  making  power,  to  afford  this  remedy  so  broadly  and  with 
so  little  restriction  as  to  the  form  of  proceeding,  calls  upon  the 
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courts  to  adopt  such  construction  as  will  carry  fully  into  effect 
the  intention  of  the  legislature. 

The  act  before  us,  is  exceedingly  broad  in  its  provisions.  It 
authorizes  an  attachment,  if  ^'a  debtor>  or  defendant  in  any  suit, 
or  judgment,  is  removing,  or  about  to  remove  himself,  or  his 
property,  beyond  the  limits  of  the  State,"  at  the  suit  of  <*any 
creditor,  or  other  person  entitled  to  sue." 

1.  The  first  objection  to  this  attachment  is,  that  the  affidavit 
designates  a  particular  piece  of  property  only ,  as  being  about 
to  be  removed.  We  are  inclined  to  think  this  statement,  if  it 
stood  alone,  would  not  be  sufficient  The  affidavit  ought  to  use 
the  words  of  the  statute,  or  it  should  exclude,  the  idea,  that 
other  property  might  stiU  be  left  by  the  defendant,  within  the 
jurisdiction,  amply  sufficient  to  satisfy  the  demand.  But  the 
affidavit,  in  effect,  states,  that  the  defendant  is  about  to  remove 
himself,  as  well  as  his  property.  It  states,  that  Hezekiah  H. 
Newcomb  is  owner  and  master  of  the  steamboat  Belle  of  Nash- 
ville, and  that  he  is  about  to  remove  said  steamboat  beyond 
the  limits  of  the  State.  This  statement  is  equivalent  to  the  as- 
sertion, that  he  is  about  to  remove  himself.  He  is  master,  and 
if  be  removes  his  boat,  he  also  removes  himself  His  relation 
to  the  boat  as  master,  connects  his  own  removal,  necessarily, 
with  the  removal  of  the  boat. 

We  think,  therefore,  that  it  is  sufficiently  stated,  that  the  de- 
fendant, Newcomb,  is  about  to  remove  himself  beyond  the  limits 
of  the  State.  And  the  law  authorizes  the  attachment,  if  a 
party  is  about  to  remove  himself  or  his  property.  So  that,  if  it 
be  not  sufficiently  stated,  that  he  is  about  to  remove  his  pioper- 
ty,  it  18  stated,  that  he  is  about  to  remove  himself. 

2.  As  to  the  second  objection,  that  the  affidavit  does  not  state 
the  existence  of  a  debt,  but  only  of  a  liability  to  damages,  for 
the  non-performance  of  a  contract.  The  reasoning,  and  author- 
ities presented  by  the  counsel  for  the  plaintiff  in  error,  do  not 
apply  to  the  law  now  under  consideration* 

This  law  does  not  confine  the  attachment  to  a  debtor,  at  the 
suit  of  a  creditor.  But  it  may  issue  against  ^^deblor,  or  de- 
fendant in  a  suit,"  in  favor  of  a  '^creditor,  or  other  person  en^ 
titled  to  sue." 
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There  is  no  restriction  as  to  the  cause  of  action.  It  is  true, 
this  power  may  be  greatly  abused;  so  may  all  the  attachment 
laws;  but  as  the  legislature  has  thought  proper  to  enact  them, 
and  by  repeated  amendments,  to  enlarge  their  provisions,  we 
must  give  to  their  language  its  full  meaning* 

Affirm  the  judgment. 


MaBTIN  vs.   WitLIAMS. 

To  an  acdon  of  auomptit  the  defendant  pleaded  non-assampeit,  payment,  and  acooid 
and  satiBfactioo,  and  the  jury  returned  a  verdict,  that  defendant  did  aasume  and 
undertake  aa  charged.  Held,  that  this  yerdict,  in  legal  effect,  negatived  all  the 
pleai  of  defendant.  ^ 

A  verdict  and  judgment  were  rendered  in  this  case  in  the 
Circuit  Court  of  Davidson  county,  in  favor  of  plaintiff,  at  the 
September  term,  1846;  Maney,  Judge,  presiding.  From  this 
judgment  defendant  appealed. 

JSwing  and  Whitworth^  for  plaintiff  in  error. 

Meigty  for  defendant  in  error.  , 

Rebsb,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit,  tet  the  price  of  two  geldings, 
sold  by  the  defendant  in  error,  to  the  plaintiffs  in  error,  and  there 
is  account,  also,  for  money  had  and  received.  The  plainti£b  in 
eiror  pleaded,  in  short;  1st.  Non-assumpsit:  2d.  Accord  and 
satisfaction:  and,  8d.  Payment;  that  is,  by  writing  these 
words;  followed  by  the  signature  of  their  counseL  The  plain- 
tiffs* counsel  subjoined  the  words,  ^'replication  and  issue,"  an4 
signed  his  name.  The  jury  were  sworn  to  try  the  issue  be- 
tween the  parties,  and  the  verdict  was,  that  the  defendants  did 
undertake  and  promise,  in  manner  and  form  as  the  plaintiff  in 
declaring  had  alledged,  and  assessed  the  plaintiff's  damages, 
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&c.  And  there  was  judgment  thereon.  The  plaintiffs  in  error 
here  insist,  that  the  verdict  is  not  a  response  to  the  pleas,  but 
only  to  the  first  plea,  and  that  there  is  no  response  to  the 
second  and  third  pleas.  ^ 

We  are  of  opinion  that,  in  this  action  of  assumpsit,  it  was 
not  necessary,  that  the  verdict,  in  order  to  be  effectual,  should 
be,  that  the  defendants  did  assume,  did  not  accord  with  and 
satisfy,  and  did  not  pay  the  plaintiff**  Because  the  verdict, 
that  they  did  assume,  is  in  legal  effect,  in  such  an  action,  a 
negative  to  the  allegation  of  accord  and  payment;  for  any  evi- 
dence applicable  to  those  pleas,  would  be  alike  applicable  to 
the  first  plea  of  the  general  issue,  and  of  course  would  be  em- 
braced by  the  verdict,  responsive  to  such  plea  of  the  general 
issue.  If  the  defendants  h^d  proved,  on  the  trial,  payment,  or 
an  accord  and  satisfaction,  the  jury  could  not  with  an^  legal 
propriety  have  responded  in  their  verdict,  that  the  defendants 
had  assumed  and  undertaken  as  alledged  in  the  declaration. 
There  is  no  reason,  therefore,  in  view  of  the  state  of  the  plead- 
ings, and  the  legal  efi^tofthe  verdict,  to  infer,  or  to  apprehend 
that  the  jury  may  not  have  considered  and  passed  upon  all  the 
evidence  applicable  to  the  defences  set  up  in  the  plea.  And 
when  there  is  no  such  reason,  policy  and  duty  obviously  re- 
quire, that  we  should  sustain  verdicts,  and  the  judgments  r^n-* 
dered  upon  them. 

Let  the  judgment,  in  this  case,  be  affirmed. 
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HoLLis  €t  als.  V8»  Pond. 

Many  obligprt  may  adopt  ooo  seal  or  one  scroll;  and  the  question  as  to  whether  the 
instrument  is  a  sealed  or  unsealed  instrument,  is  one  of  intention,  and  the  onut  lies 
on  the  plahittff  to  prove  that  the  party^k»pted  the  seal  or  sisroll. 

This  is  an  action  by  Pond  against  Bumes  and  his  sureties, 
on  his  bond  for  the  performance  of  the  duties  of  constable.  A 
verdict  and  judgment  wei  6  rendered  in  favor  of  the  plaintiff, 
Dillahunty,  Judge,  presiding,  from  which  the  defendant  ap- 
pealed. 

Walker  and  Rose,  for  plaintiffs  in  error. 

JaneSf  lor  defendant  in  error* 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant  against  a  constable  and  his 
sureties;  and  the  only  question  is,  whether  the  defendants  seal- 
ed the  bond  sued  on. 

There  are  four  seals  to  the  bond,  and  nine  signatures.  The 
declaration  alledges  that  all  the  parties  sealed  the  covenant. 
The  defendants  craved  oyer  of  the  covenant  and  demurred. 
*  The  court  overruled  the  demurrer,  and  the  defendants  plead- 
ed non  eat  factum.  Th^  do  not  deny  their  signatures,  but  they 
deny  that  they  sealed  the  writing  sued  on. 

The  court  charged  the  jury,  that  if  there  were  a  greater  num- 
ber of  signatures  to  the  paper,  thatt  there  were  seals,  the  jury 
must  be  satisfied  that  the  parties,  opposite  to  whose  names  there 
were  no  seals,  adopted  the  seals  of  the  others  or  they  were  not 
bound;  but  that  it  was  not  necessary  that  there  should  be  a  seal 
annexed  to  each  name,  but  that  several  parties  might  adopt  one 
seal,  and  it  would  be  the  covenant  of  all. 

The  jury  found  for  the  plaintiff,  and  the  defendants  appealed 
to  this  court. 

By  the  common  law,  many  persons  may  seal  with  the  same 
seal,  each  one  making  a  dii^rent  impression  upon  the  wax. 
Shep..  Touchstone,  51.    In  this  country  the  omission  of  the  use 
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of  the  wax,  and  adoption  of  the  scroll  for  a  seal,  does  not  alter 
the  principle*  Although  the  proof,  that  many  obligors  have 
adopted  one  seal,  becomes  more  difficult;  yet  when  the  fact  of 
the  intention  to  do  so,  is  establiAed,  the  obligation  is  the  same 
as  if  the  party  had  made  an  impression  on  the  wax.  This  prin- 
ciple is  recognized  by  the  Court  of  Appeals  of  Kentucky,  in  the 
case  of  Bohana  vs.  Lewis^  3  Monroe  Rep.  376,  and  by  the  Su- 
preme Court  of  North  Carolina,  in  Yarboro  vs.  Mandayy  8 
Dev.Rep.  493. 

This  question  did  not  arise  in  the  case  of  Oldham  vs.  Pailg^ 
4  Hump.  Rep.  332.  That  was  an  action  of  debt  upon  an  in- 
strument signed  by  two,  wkh  only  one  seal,  which  was  placed 
opposite  the  name  of  one  of  them.  One  count  of  the  declaration 
described  the  paper  writing  sued  on  accurately.  This  court, 
without  considering  the  question  whether  both  had  seii^ed  the 
instrument,  determined  that  they  were  both  liable  in  a  joint  ac- 
tion of  debt;  taking  it  as  granted  that  one  had  bound  himself  by 
an  obligation,  and  the  other  by  simple  t^ontract  only. 

2.  But  it  is  said,  that  though  many  obligors  may  adopt  one 
seal,  yet  the  presumption  is,  that  those  only  sealed  the  paper, 
who  have  seals  opposite  their  names;  and  that  the  demurrer 
should  have  been  sustained  to  this  declaration. 

We  do  not  concur  in  this  proposition.  If  it  be  doubtful  up- 
on the  face  of  the  paper,  whether  it  be  a  deed  or  a  simple  con- 
tract, the  onns  lies  upon  the  ))laintifi*  to  prove  his  case.  Arid 
where  there  are  a  greater  number  of  signatures  than  seals,  it 
must  always  be  doubtful  on  the  face  of  the  paper,  whether  it 
be  not  the  deed  of  all  the  parties.  And  the  probability,  that  it 
is  the  deed  of  all,  is  increased  where  the  instrument,  as  in  this 
case,  uses  the  words,  '^witness  our  hands  and  seals";  for  al- 
though these  words  will  not  make  it  a  sealed  instrument  in  the 
absence  of  the  scroll,  yet  they  may  be  looked  to,  as  a  circum- 
stance to  explain  the  intention  of  the  parties.  But  to  have  sus- 
tained the  demurrer,  would  have  excluded  all  investigation  as 
to  the  question,  whether  the  parties  adopted  the  seals  of  other 
obligors;  and  would  have  been  a  determination  that  they  did 
not.     This  the  court  should  not  do,  where  the  question  is  doubt- 
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ful,  and  must  depend  on  proof.  The  demurrer  was^  tfaereforet 
properly  overruled. 

There  is  ho  error  in  the  charge  of  the  court;  and  the  verdict 
of  the  jury  is  well  warranted  by  the  proof  in  ibe  case. 

Affirm  the  judgment 


FlTZPATBICK  vs.   ScHOOL   COMMISSIONERS* 

1.  Where  tlie  name  of  a  party  is  forged  to  a  note  as  a  secarity  thereto,  and  he  suhie- 
quently  takes  a  deed  of  trust  on  property  to  secure  him  against  liability,  the  ac- 
ceptance of  snch  deed  of  trust  amounts  to  a  ratification  of  its  execution. 

8.  Parol  proof  is  admissible  to  prove  that  a  note  sued  on  was  the  specific  note  intend- 
ed to  be  secured  by  deed  of  trust. 

3.  Where  a  party  latified  his  signature  to  an  iastrument  for  the  payment  of  money  by 
the  acceptance  of  security,  the  failure  of  such  security  in  the  abs<uice  of  fraud 
could  not  affect  the  validity  of  the  ratification. 

This  is  an  action  of  debt  instituted  by  the  Commissioners  of 
the  Caperton  Cove  School  Tract  against  Fttzpatrick,  Gibson » 
and  Ryan  Caperton,  in  the  Circuit  Court  of  Frapklin  county, 
on  the  following  note: 

*'One  day  after  date,  we  or  either  of  us,  promise  to  pay 
William  Jackson  and  others,  Commissioners  of  the  Caperton 
Cove  Tract  of  School  Land,  $671«29,  value  received.'* 

Signed,  RYAN  CAPERTON, 

B.  F.  GIBSON, 
JOHN  FITZPATRICK. 

Gibson  and  Fitzpatrick,  pleaded,  non  est  factum.  Verdict 
and  judgment  forplaintiffagainst  Fitzpatrick:  a  motion  for  new 
trial  was  overruled  and  judgment  rendered,  from  which  there 
was  an  appeal  to  this  court. 

There  was  no  evidence  that  Fitzpatrick  signed  his  name  to 
the  note,  or  authorized  any  other  person  to  do  it  for  him*  It 
was  proved  that  the  name  of  John  Fitzpatrick  to  the  note  was 
not  in  his  band  writing* 

The  plaintiffs  offered  in  evidence  a  deed  of  trust  on  certain 
slaves,  executed  by  Ryan  Caperton  to  James  G.  Caperton,  and 
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bearing  ds^  on  the  2l6t  of  July,  1842.  This  deed  purportg 
to  convey  to  the  trustee  the.  interest  of  Ryan  Caperton  in  the 
slaves  named  in  the  deed  to  indemnify  Gibson  and  Fitzpatrick, 
and  to  secure  the  payment  of  a  debt  of  $400,  to  Maria  Ca- 
perton* The  condition  of  the  deed  contains  the  following 
clause,  to  wit:  "Whereas»  I  am  bound  unto  John  Fitzpotrick 
and  B.  F.  Gibson,  in  about  $700,  as  my  security  to  the  School 
Commissioners  by  note,  due  the  25th  of  December,  1841^'* 

The  defendants  objected  to  the  reading  of  the  deed,  but  the 
objection  was  over-ruled,  and  the  deed  was  read. 

There  was  evidence  that  Fitzpatrick  paid  the  Register's  fee 
for  registration.  There  was  also  evidence  conducing  to  prove 
that  the  "School  Land  Commissioners"  did  not  hold  any  other 
note  on  the  same  persons.  The  debt  referred  to  in  the  deed 
of  trust,  was  to  the  <*School  Commissioners." 

It  was  proved  that  Ryan  Caperton  had  no  interest  in  the  ne- 
groes, embraced  in  the  deed  of  trust  at  its  date. 

"The  court,  A.  J.  Marchbanks,  among  other  things  not  ex- 
cepted to,  charged  the  jury  as  follows:  The  defendants  by 
their  plea  having  denied  the  execution  of  the  note  sued  on,  it 
devolved  upon  the  plaintiffi  to  prove  that  they  executed  it  as 
set  forth  in  their  declaration.  If  the  defendants  did  not  in 
proper  person  execute  the  note,  nor  authorize  any  person  to  do 
it  for  them,  then  to  make  it  their  act  and  deed  and  binding  up- 
on them  they,  subsequently  to  the  execution  of  it,  must  have  rat- 
ified it:  ratification  means  to  confirm,  to  tnake  good.  If  the 
note  sued  upon  was  executed  in  the  defendants  names  by  Ry- 
an Caperton  without  their  authority,  it  was  not  binding  upon 
them  without  they  saw  proper  to,  and  did  ratify  it.  If  Caper^i 
ton  executed  the  note  in  th^  names  of  the  defendants,  withour 
any  authority  from  them  to  do  so,  and  they  afterwards  ratified 
it,  such  ratification  would  make  it  as  binding  upon  them  as  if] 
they  had  executed  it  in  proper  person.  The  instrument  sued 
upon  being  a^romissory  note,  a  parol  ratification  would  be 
good.  If  the  note  was  executed  by  Caperton  in  the  names  of 
die  defendants,  and  they  subsequently  to  the  execution  of  iu 
took  from  Caperton  a  deed  in  trust  upon  property  to  indemnify 

them  against  their  liability,  such  an  act  would  amount  to  a 
29— Vol.  vii. 
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ratification  of  tbe  note,  and  would  make  it  binding  upon  the 
defendants.  If  the  defendants  took  from  Caperton  a  deed  in 
trust  to  indemnify  them  against  a  liability,  they  were  under 
for  him  as  his  sureties  to  a  note,  before  that  deed  could  have 
any  influence  upon  the  mind  of  the  jury,  they  would  have  to  be 
satisfied  from  the  evidence  in  the  case,  that  the  note  for  which 
tbe  deed  in  trust  was  taken  to  indemnify  the  defendants 
against  the  payment  of,  was  tbe  note  sued  upon.  If  the  note 
sued  upon  is  not  of  the  description  of  the  note  mentioned  in 
the  deed  in  trust,  but  of  a  different  description,  notwithstand- 
ing that  variance  in  description,  if  in  point  of  fact,  it  be  the 
same  note,  it  is  competent  for  the  plaintifis  to  show  that  fact 
by  pared  eyidence.  If  the  note  sued  upon  is  the  same,  that 
tbe  parties  intended  to  cover  by  the  deed,  but  by  mistake  they 
therein  misdescribed  it,  it  is  competent  for  the  plaintiflb  to 
ebow  that  mistake  by  parol  evidence.  If  Ryan  Caperton  with- 
out the  authority  of  the  defendants  executed  the  note  in  their 
names  and  subsequently  to  induce  them  to  ratify  it,  represent- 
ed to  them,  that  he  had  an  interest  in  the  negroes  mentioned  in 
the  deed,  and  that  he  would  convey  them  in  trust  to  indemnify 
•  themt  and  they  confiding  in  his  representation  ratified  the  note, 
and  took  the  deed,  when  in  fact  Caperton  had  no  interest  in 
the  negroes,  such  a  representation  would  be  fraud  on  the 
part  of  Caperton,  but  the  rights  of  tbe  plaintifis  could  not  be 
efiected  thereby.  Such  a  firaud  on  the  part  of  Caperton  would 
not  release  tbe  defendants  from  the  payment  of  the  note.  If 
the  plaintifB  to  induce  the  defendants  to  ratify  the  note,  had 
fiilsely  represented  that  Caperton  had  an  interest  in  tbe  ne- 
groes, when  he  had  none,  and  they  confiding  in  that  represen- 
tation had  ratified  it,  a  ratification  so  procured  would  not  be 
binding  upon  the  defendants.  If  there  were  three  School  Land 
\  Commissioners,  and  Ryan  Caperton  was  one,  and  he  executed 
^  the  note  sued  on,  in  the  names  of  the  defendants  without  their 
)  authority,  and  afterwards,  and  whilst  he  was  a  Commissioner, 
but  atthe  time  when  he  was  acting  for  himself,  and  without  the 
approbation  of  the  Commissioners,  he  to  induce  the  defendants 
to  ratify  the  note  falsely  represented  to  them  that  be  bad  an  in- 
terest in  the  negroes  mentioned  in  the  deed,  when  in  fact  be 
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bad  DOOC}  and  they  tfaereupoa  ratified  the  note,  and  took  the 
deed,  such  a  transaction  would  be  a  fraud  on  the  part  of 
Caperton,  but  it  could  not  effect  the  rights  of  the  plaintiffs. 
8och  a  corporation  being  constituted  of  three  members,  its 
rights  cannot  be  effected  by  the  conduct  of  one  member  with^ 
out  the  approbation  of  the  others,  it  requiring  die  concurrence 
of  two  to  a  corporate  act.  If  Capertoot  without  the  authority 
of  the  defendants,  executed  the  note  in  the  names  of  the  de* 
fendants,  they  would  not  be  bound  by  it,  unless  they  ratified  it 
If  the  jury  should  be  satisfied  from  the  evidence,  that  Fitzpat* 
rick  ratified  it,  but  that  Gibson  did  not  then  as  to  the  for- 
mer they  should  find  the  issue  in  &vor  of  the  plaintiffi,  and  as 
to  the  latter  in  favor  of  him. 

The  juty  returned  a  verdict  for  the  plaintiffs  against  the  de- 
fendant Fitzpatrick.  Whereupon  the  said  defendant,  Fitzpat- 
rick,  moved  the  court  for  a  new  trials  on  the  grounds:  1st.  that 
improper  evidence  was  admitted  to  go  to  the  jury.  2nd.  that 
the  court  erred  in  its  charge  to  the  jury.  3d.  that  the  verdict 
is  contrary  to  law  and  evidence.  But  the  court  over-ruled  the 
motion.'* 

And  judgment  was  rendered  for  the  Commissioners,  and  de- 
fendants appealed. 

Taidn  for  plaintiff  in  error. 

VenoMcf  for  Commissioners. 

TuRLBT,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  brought  by  the  Commissioners  of 
the  Caperton's  Cove  School  Tract  of  Land,  in  Franklin  coun- 
ty,  against  Ryan  Caperton,  Benj.  F.  Gibson  and  John  Fitzpat- 
rick, upon  a  promissory  note,  purporting  to  have  been  executed' 
by  them  to  the  plaintiffs  for  the  sum  of  $671  29. 

To  this  action  Benjamin  F.  Gibson  and  John  Fitzpatrick 
pleaded  wm  est  factym^  and  upon  the  trial,  the  jury  found  that 
it  was  not  the  note  of  Benjamin  F.  Gibson,  but  that  it  was  the 
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note  of  John  Fitzpatrick,  and  there  was  judgment  accordingly^ 
from  which  Fitzpatrick  appealed  to  this  court. 

Upon  the  trial,  it  appeared  that  the  signature  of  John  Fitz- 
patrick was  not  in  his  hand  writing,  and  there  was  no  proof 
that  he  had  ever  authorized  Ryan  Caperton  to  sign  his  name 
to  the  note  for  him. 

But  the  plaintiffs  produced  and  read  in  evidence  a  deed  of 
trust,  executed  by  Ryan  Caperton  to  James  Caperton,  purport- 
ing to  convey  certain  slaves  to  indemnify  Gibson  and  Fitzpat- 
rick for  their  liability  as  his  securities  to  a  note  to  the  School 
Commissioners  for  about  $700.  It  appeared  that  Fitzpatrick 
paid  the  fee  for  registrating  this  deed,  which  showed  his  knowl- 
edge of  its  execution,  and  the  purpose  for  which  it  was  execut- 
ed, but  there  was  nothing  in  the  proof  bringing  home  the  knowl- 
edge to  Gibson. 

To  the  reading  of  this  deed,  the  defendant  objected,  but  his 
objection  was  over-ruled  by  the  court,  and  there  are  now  sev- 
eral causes  of  error  assigned  against  this  course  of  proceed- 
ing. 

1st.  It  is  contended,  that  the  court  erred  in  holding,  that 
though  the  note  were  a  forgery,  in  its  conception  as  to  Gibson 
and  Fitzpatrick,  yet  if  they  subsequently  took  a  deed  of  trust 
upon  property  to  indemnify  themselves,  it  wbuld  amount  to  a 
ratification  of  its  execution  on  their  part. 

We  can  see  no  error  in  this:  it  being  a  promissory  note,  no 
re-execution  or  redelivery  was  necessary,  and  the  taking  secu- 
rity for  their  indemnification,  is  an  acknowledgment  of  their 
liability  as  securities. 

2nd.  It  is  contended  that  the  court  erred  in  holding,  that 
parol  proof  was  admissible  to  show,  that  the  note  sued  on, 
was  the  one  intended  to  be  provided  for  by  the  deed  of  trust. 

We  see  no  error  in  this:  the  note  was  in  possession  of  the 
School  Commissioners,  and  perfect  accuracy  of  description 
was  not  to  be  expected  in  the  deed  of  trust,  and  proof  was 
properly  heard  to  show  that  the  note  described  in  the  deed  of 
trust  though  not  with  perfect  accuracy,  was  the  one  executed 
to  the  Commissioners. 

3rd.  It  is  contended  that  the  court  erred  in  holding,  that 
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though  CapertoQ  represented  to  Gibson  and  Fitzpatrick,  that 
he  had  title  to  the  land,  whereby  they  were  induced  to  accept 
of  the  security )  they  would  not  thereby  be  released  from  the 
efiect  of  this  ratification,  unless  the  School  Commissioners  had 
been  parties  to  the  fraud. 

We  can  see  no  error  in  this:  the  question  was  simply  one  of 
ratification  or  no  ratification;  the  consideration  for  which  the 
ratification  was  made,  if  it  were  made,  cannot  ^fect  it  in  any 
way  whatever;  no  consideration  is  necessary  to  support  it,  and 
no  matter  how  fraudulently  Caperton  may  have  acted  in  pio* 
curing  it,  it  is  good  in  favor  of  the  plaintiff,  unless  they  were 
participators  in  the  fraud. 

These  constitute  the  substantial  objections  to  the  proceedings 
in  this  case  in  the  court  below;  there  being  no  error  in  them,  the 
judgment  must  be  aflSirmed. 


MoNaibt  and  Hay  vs.  Mabshall  et  dU* 

Wbere  a  Clerk  had  permitted  an  officer  who  had  collected  hii  fees  to  return  the  exe* 
cntioDt  satufied  without  the  paymeot  of  the  money,  upon  an  aj^reement  that  there 
■hoold  be  an  early  settlement:  It  is  held*  that  the  somties  of  the  offioer  were  not 
disehaiged  by  this  aipreement. 

This  is  a  bill  which  was  filed  in  the  Chancery  Court  at 
Franklin,  by  McNairy  and  Hay  against  Marshall  and  his  sure- 
ties for  the  performance  of  his  duties  as  marshal. 

At  the  final  hearing  on  billi  answer,  replication  and  proof  a 
decree  for  an  account  was  rendered  by  the  presiding  Chancel- 
lor, Cahal,  for  the  complednants,  from  which  decree  complain- 
ants appealed. 

Fogg  ani  ManhaU^  for  complainants. 

Meigt  and  Emngf  for  defendants. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

The  defendant,  Samuel  6.  Marshall,  was  marshal  of  the  U. 
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States  for  West  Tennessee,  and  the  other  defendants  were  his 
sureties  for  the  faithful  performance  of  his  duties*  The  com* 
plainant,  McNairy,  was  the  clerk  of  the  Federal  Couit,  at  Nash- 
ville, and  the  other  complainant,  Hay,  was  his  deputy*  doing 
the  business  of  the  office,  and  entitled,  by  contract,  to  receive 
the  fees.  As  such  deputy  Hay  would  often  receive  the  mar- 
shal's fees,  and  Marshall  collected  on  executions  the  fees  of 
Hay.  The  consequence  of  this  was,  that  an  unsettled  account 
was  kept  open  between  them  for  a  long  time.  But  in  March, 
1839,  they  came  to  a  settlement,  and  it  was  found  that  the 
marshal  was  indebted  to  Hay,  for  fees  of  his  collected  by  him, 
in  the  sum  of  $2,260  16,  of  which  sum  about  $800  was  shortly 
afterwards  paid;  and  this  bill  is  filed  to  enforce  the  payment 
of  the  balance,  and  all  other  cost  due,  for  wbicb  defendants 
are  liable. 

The  sureties  resist  a  decree  against  them,  upon  the  aUedged 
ground^  that  Hay  has  so  conducted  himself  about  the  transac- 
tion as  to  release  them.  This  consists,  as  urged  by  them,  in 
the  fact,  that  Hay  permitted  the  marshal  to  return  executions 
satisfied,  without  the  payment  of  his  costs,  and  that  he  entered 
on  the  execution  docket  satisfaction  for  costs  in  a  great  many 
judgments,  which  he  is  now  seeking  to  collect  from  them: 
whereby  they  were  mislead  and  have  been  injured,  if  they  have 
them  now  to  pay.  The  executions  which  were  permitted  by 
Hay  to  be  returned  without  his  fees  being  paid,  were  those  re- 
turnable to  the  March  term,  1840,  of  the  Federal  Court,  and  the 
agreement  is  in  the  words  and  figures  following,  to  wit: 

^^March  1st,  1840.  The  executions  returnable  to  the  pre- 
sent term  may  be  returned  so  far  as  the  clerk's  fees  are  con- 
cerned, as  a  final  settlement  will  take  place  between  Col.  Mar- 
shall and  myself  in  few  days;  I  mean,  they  may  be  returned 
without  the  money  being  paid  in. 

P.  HAY.*' 

Now  this  agreement  could  by  no  possibility  do  any  injury  to 
the  securities;  it  could  not  mislead  them;  it  is  no  satisfaction  of 
the  executions;  was  not  intended  to  be  so;  was  no  contract  for 
delay  of  payment,  but  merely  a  postponement  till  an  early  set- 
tlement, which  was  contemplated. 
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The  settlement  took  place,  and,  as  is  satisfactorily  proven, 
when  it  did  take  place,  it  was  the  understanding  of  Hay  and 
Marshall,  that  whatever  balance  might  be  found  due,  was  to  be 
forthwith  paid.  Therefore,  as  the  execution  docket  was  ex- 
amined for  the  purpose  of  ascertaining  the  cost,  satisfaction 
was  entered,  in  each  separate  case,  in  order  to  avoid  going  over 
them  again  after  the  balance  was  ascertained.  This  is  the 
way,  satisfaction  for  the  bills  of  cost  was  entered  upon  the 
docket 

After  the  settlement  was  made,  and  Marshall's  indebtedness 
was  ascertained,  he  retired  without  pajdng  the  amonnt  of  his 
indebtedness,  or  any  portion  thereof.  Hay  neglected  to  go 
over  the  docket  again  and  cross  the  receipts,  but  permitted 
them  to  stand* 

Any  attempt  on  the  part  of  Marshall  to  enforce  the  receipts 
would  be  a  direct  fraud,  for  they  were  not  fairly  obtained,  and 
no  money  has  been  paid  npon  them. 

Neither  can  the  sureties  avail  themselves  of  them,  ibr  the 
same  reasons;  and  moreover,  it  does  not  appear  that  they  have 
been  injured  by  them.  They  alledge,  that  it  made  them  less 
astme  in  securing  themselves  from  loss.  But  this  attempted 
defence  is  too  vi^oe  and  illusory  to  prevent  a  recovery  against 
them. 

The  decree  of  the  Chancellor  will,  therefore,  be  affirmed* 
And  the  Clerk  and  Master  will  report  What  amount  of  fees,  doe 
Hay,  have  been  collected  by  Marshall,  and  for  which  the  de* 
fendants,  bis  sureties,  are  responsible. 
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FlSHBB  &  Co.  n.  CUMMINOS. 

Where  suit  has  been  commencedf  uid  the  defendant  is  about  to  remove  his  estate,  an 
attachment  lies  to  secure  his  property  to  answer  the  judgment  or  decree,  but  such 
attachment  most  be  returned  to  the  court  in  which  the  suit  is  peodiqg,  and  be  a 
part  of  the  cause. 

This  IS  a  bill  which  was  filed  in  the  Chancery  Court  at  Leb- 
anon. It  was  dismissed  by  the  presiding  Chancellor,  Ridley, 
for  the  reasons  apparent  on  the  face  of  the  bill,  and  the  com- 
plainants appealed. 

J.  S.  Brien  aaid  Martin^  for  complainants. 

R.  L.  Canuhen,  for  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  is  an  attachment  bill.  It  sets  forth  that  defendant  is 
indebted  to  the  complainants  for  a  note  made  by  him  to  them 
for  $586,  which  was  due,  and  upon  which  suit,  before  the  filing 
of  said  bilU  had  been  biought,  and  was  pending  in  the  Cin^uit 
Court  for  Wilson  county;  a^d  one  other  for  $293,  then  not  due, 
to  wit:  30th  January,  1846,  but  due  January  1847;  that 
said  Cummings  was  the  owner  of  some  twenty  or  thirty  negroes, 
and  that  he  was  about  to  remove  his  property  beyond  the  limits 
of  this  State,  or  otherwise  so  conceal  the  same,  that  it  will  be 
placed  beyond  the  reach  of  his  creditors,  and  by  that  means 
complainants'  debts  will  be  wholly  lost;  and  the  bill  prays  that 
he  ^e  made  a  defendant;  that  a  copy  and  subpoena  issue,  and 
that  an  attachment  issue  against  said  property,  and  that  the 
same,  or  so  much  thereof  as  may  be  sufficient,  be  sold  to  pay 
said  debts,  and  for  general  relief. 

Upon  the  return  of  the  subpoena  and  attachmeut  the  defend- 
ant moved  the  court  to  discharge  the  attachment  on  the  face  of 
the  bill,  as  having  improvidently  and  irregularly  issued,  and  to 
dismiss  the  bill;  and  upon  argument,  the  Chancellor  so  decreed. 

The  complainants  have  prosecuted  their  appeal  in  error  to 
this  court  The  question  presented  upon  the  record,  involves 
a  construction  of  the  act  of  1843,  ch.  29.     The  main  purpose 
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of  that  act  was>  no  doubt,  to  famish  a  lemedy,  for  evils  natu- 
rally enough  resulting  from  the  abolishment  of  the  writs  of 
capias  ad  respandendumt  and  capias  ad  saU^aciendumt  and  with 
them,  of  appearance  and  prison  bonds,  and  which  evils 
were  alluded  to  in  the  case  of  the  Union  Bank  ^vs.  Newmant  4 
Hum.,  decided  in  1843. 

The  first  section  provides,  ''that  in  all  cases,  where  a  debtor, 
or  a  defendant,  in  any  suit  or  judgment,  is  removing  or  about 
to  remove  himself  or  his  property  beyond  the  limits  of  this  State; 
or  shall  be  absconding,  or  concealing  himself,  or  his  property 
or  effects,  it  shall  be  lawful,**  Sec.,  "to  obtain  an  attachment,*' 
jcc.,  "against,"  fcc,  "in  the  same  manner  as  such  process  may 
be  obtained  against  absconding  or  non-resident  debtors,  under 
the  diflferent  statutes  now  in  force  in  this  State." 

The  question  arising  upon  this  section  is,  where  must  the 
attachment  be  returned?  To  the  court  where  the  suit  is  pend- 
ing? or  elsewhere?  Why  elsewhere?  The  suit  already  brought, 
by  persona]  service,  is  intended  to  investigate,  and  to  ascertain 
the  question  of  indebtedness  or  liability.  The  object  of  the 
attachment,  is  to  secure,  contingently,  a  satisfaction  for  the  in- 
debtedness or  liability,  when  adjudged  or  decreed.  It  would 
8eemright,therefore,  if  it  turned  upon  this  section,  alone,  that 
the  attachment  should  be  returned,  where  the  suit  is  pending — 
be  that  at  law  or  in  equity — for,  as  has  been  said,  the  object  of 
the  attachment,  in  such  case,  is  merely  ancillary  and  subser- 
vient. 

Again:  the  object  and  the  terms  of  the  provision  are  very 
comprehensive,  and  embrace  "all  cases  where  a  debtor  or  de- 
fendant," in  any  suit  "is  removing.'*  An  action  for  breach  of 
covenant  at  law,  as  well  as  a  bill  for  the  settlement  of  a  partner- 
ship account  is  embraced  by  the  terms,  defendant  in  any  suit* 
In  case  of  such  "removing,**  &;c.,  pendente  litCf  shall  a  bill 
in  equity,  by  attachment,  spring  out  of  the  action  of  covenant, 
or  an  attachment  at  law  be  issued  to  await  the  settlement  of 
the  account  in  Chancery?  Or,  should  not  the  ancillary  process 
be  issued  by,  and  be  returned  to  the  court  where  the  principal 
cause  is  depending,  and  be  attached  to,  or  incorporated  with. 

such  cause? 

30— Vol.  vii. 
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The  following  sections  of  the  statute  under  consideration 
fortify  the  ground  we  have  here  taken.  The  2d  section  pro- 
vides for  a  replevy  bond,  and  its  conditions,  namely,  that  he 
shall  pay  the  debt,  interest  and  costs,  or  the  value  of  the  pro- 
perty attached,  at  his  election,  in  the  event  he  shall  be  cast  in 
the  suit.  The  dd  section  expressly  provides,  that  this  bond 
shall  constitute  a  part  of  the  record  in  the  case,  and  if  the  de- 
fendant shall  be  in  the  suit,  it  shall  be  lawful  for  the  court  to 
enter  up  its  judgment  or  decree,  (as  the  case  may  be,)  against 
the  defendant  and  surety  for  the  amount  of  their  respective 
liabilities. 

In  fine,  this  statute,  taken  altogether,  provides,  indeed,  new 
grounds  for  the  issuance  of  an  attachment,  and  authorizes  such 
issuance  under  new  circumstances,  but  it  makes  no  change, 
we  think,  in  the  jurisdiction,  as  it  existed,  between  courts  at 
law  and  equity. 

And,  either  of  these  courts,  when  the  case  arises,  may  annex 
to  the  principal  suit,  this  ancilliary  attachment.  The  8th  sec- 
tion does  not  change  the  application  of  the  principle  we  have 
been  discussing. 

For  the  above  reasons,  we  affirm  the  decree  of  the  Chan- 
cellor. 


MOXTGOMBBT  VS.  McGbB. 

The  lien  of  a  judgment  upon  equitable  real  estate  will  sustain  the  jurisdiction  of  a 
ChBiiOery  Oourt  to  subject  such  estate  to  thesatis&ction  of  subh  judgment  wiUiooc 
a  return  of  nulla  hunom 

This  case  was  tried  on  bill  and  demurrer  thereto,  by  Chan- 
cellor Ridley.  He  sustained  the  demurrer  and  dismissed  the 
bill,  and  complainant  appealed. 

Satage^  for  complainant. 
OoodaUf  for  defendant. 
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Rbbsb,  J.  delivered  the  opinion  of  the  court. 

This  bill  charges  that  complainant  had  obtained  judgment 
at  law  against  two  of  the  defendantSi  McGee  and  Bledsoe,  in 
the  Circuit  Court  of  Fentress  county,  for  two  hundred  and  fifty- 
four  dollars,  and  had  caused  an  execution  to  issue,  which  had 
been  levied  upon  a  horse,  the  sale  of  which  would  not  produce 
more  than  twenty  or  thirty  dollars.  That  defendant  McGee 
has  theretofore  purchased  certain  real  estate  in  said  county, 
from  defendant  Taylor,  and  paid  him  therefor,  but  that  Taylor 
had  not  conveyed,  but  retained  the  legal  estate,  and  that  Mc- 
Gee had  sold  the  same  premises  to  Bledsoe,  the  defendant,  and 
the  bill  seeks  to  subject  the  equitable  estate  in  the  premises  to 
thejsatisfaction  of  the  complainant's  judgment. 

The  defendants  demurred  to  the  bill,  and  the  Chancellor  sus- 
tained the  demurrer,  probably,  upon  the  ground,  that  the  bill 
did  not  set  forth  that  an  execution  had  been  returned,  nulla  bona. 
The  case  of  McNairy  vs.  Eastland,  determines,  that  this  is  not 
necessary.  But  the  lien  of  the  judgment  upon  the  equitable 
real  estate,  will  sustain  the  jurisdiction  of  the  court,  without 
such  return. 

Let  the  decree  of  the  Chancellor  be  reversed,  and  the  case 
be  remanded  to  the  Chancery  Court  to  be  proceeded  in,  ac« 
cording  to  the  course  of  that  court 
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When  an  action  is  proMcutod  jointly  against  sevenl  and  judgment  rendered  against 
one  of  the  coHlefcndants  without  any  disposition  of  the  case  as  to  the  others,  the 
judgment  is  erroneous  and  must  be  reversed,  and  a  venire  de  novo  awarded. 

This  action  of  assumpsit  was  tried  in  the  Circuit  Court  of 
Franklin  county,  by  Judge  Marchbanks  and  a  jury  and  a  ver- 
dict and  judgment  in  favor  of  the  plaintiff  against  one  of  the 
defendants  who  alone  appealed. 

Campbell  Sf  Fogg^  for  plaintiff  in  error. 

Taul  ^  VenabU^  for  defendant  in  error. 

Reese,  J.  delivered  the  opinion  of  the  court. 

Leonard  P.  8ims,  the  defendant  in  error,  brought  his  action 
of  assumpsit  in  the  Circuit  Court  for  Franklin  county,  jointly 
against  Nathan  Gillespie,  the  maker  of  a  promissoiy  note,  and 
Thomas  M.  Pryer  and  Mark  Hutchins,  partners  in  trade,  un- 
der the  style  and  firm  of  J.  M.  Pryer  &  Co.,  as  endorsers  of 
said  note,  and  filed  his  declaration  in  said  Court  against  all  of 
said  parties.  The  defendant,  Mark  Hutchins,  alone  pleaded 
to  the  action,  and  upon  his  pleas,  issue  was  joined:  no  judgment 
by  default  was  taken  against  the  other  parties,  or  writ  of  en- 
quiry of  damages  awarded,  or  nolle  prosequi  entered,  or  other 
step  as  to  them  taken;  nor  is  any  further  notice  of  them  pre- 
sented in  the  record.  The  issues  between  the  plaintiff  below 
and  the  defendant,  M.  Hutchins,  were  tried  before  a  jury,  and 
were  found  in  favor  of  said  plaintiff,  and  the  Court  pronounced 
a  judgment  thereon:  from  which  the  defendant  Hutchins,  has 
prosecuted  his  appeal  in  error  to  this  court.  And,  here  several 
questions  in  the  cause,  arising  under  the  law  merchant,  and 
presented  in  the  bill  of  exceptions,  have  been  discussed. 
But. we  are  precluded,  as  we  think,  from  any  proper  consider- 
ation and  decision  of  them  by  the  preliminary  enquiry  as  to 
the  regularity  of  the  trial  and  judgment  under  the  circum- 
stances abovcf  set  forth.  We  think  it  almost  too  clear  for  ar- 
gument, that  the  judgment  was  erroneous*    To  hold  the  con- 
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traiy,  would  authorise  the  splitting  up  of  any  one  lawsuit  into 
as  many  separate  and  distinct  suits  as  there  might  be  defendants 
in  the  one  joint  action.  One  of  the  parties  might,  with  the 
plaintiff^  be  litigating  upon  appeal  in  this  court,  as  in  this  case, 
while  the  plaintiff  and  the  other  defendants  continued  their 
contest  in  the  court  below.  And  years  hence,  that  latter  liti- 
gation might,  in  the  same  manner,  be  brought  up  before  us. 
This  is  against  reason,  and  public  policy,  and  confounds  all 
one's  ideas  of  a  legal  contestation.  At  this  very  term  we 
ruled  that  one  of  several  co-defendants,  in  chancery,  could  not, 
upon  the  over-ruling  of  his  demurrer,  bring  his  appeal  to  this 
court,  leaving  the  other  parties  below  to  proceed  with  their 
share  of  the  litigation.  The  2d  section  of  the  act  of  1820,  ch. 
26j  and  1835,  ch.  86,  upon  which  perhaps  the  proceeding  in  this 
case  was  thought  to  be  separated,  bring  the  mind,  when  duly 
considered,  to  a  different  conclusion.  They  provide,  contrary 
to  the  common  law,  that,  in  joint  actions  upon  contracts,  the  dis* 
charge  of  one  or  more,  jointly  sued  shall  not  prevent  a  verdict 
and  judgment  from  being  rendered  against  him  or  them  who 
may  be  liable;  and  that  where  suit  may  be  commenced  against 
more  than  one  defendant,  the  plaintiff  may  enter  a,nolle  prosequi 
as  to  any  one  or  more,  and  proceed  against  the  others.  Here 
was  no  discharge  of  the  other  defendants  sued  and  declared 
against,  by  verdict  or  otherwise.  Here  was  no  nolle  prosequif 
to  enable  the  plaintiff  to  proceed  against  Hutchins.  He  pro- 
ceeded against  him  to  verdict  and  judgment  without  any  nolle 
proiequi.  The  only  statutory  modes  furnished,  by  which  to 
escape  from  the  operation  of  the  principles  of  the  common  law, 
were  not  resorted  to.  The  judgment,  therefore,  was  irregular 
and  void,  and  must  be  reversed,  and  set  aside. 

The  necessity  of  doing  this  is  scarcely  questioned  here.  But 
it  has  been  contended,  that  the  judgment  alone  is  erroneous; 
that  the  verdict  should  stand,  and  no  venire  facias  de  novo  be 
awarded.  But  we  are  unable  to  yield  ourassent  to  this  distinc- 
tion between  the  judgment  and  verdict.  Because,  without  in- 
sisting, as  we  might,  on  the  operation  of  the  sections  referred  to 
upon  this  branch  of  the  question,  we  remark,  that  the  plaintiff 
below  cannot  be  supposed  to  be  in  a  better  situation  with  his 
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verdict  against  Hutchins  alone,  than  he  would  have  been,  if  he 
had  taken  his  judgment  by  default  against  Gillespie  and  Pryor, 
aiid  had  omitted  to  execute  his  writ  of  inquiry  of  damages 
against  them  before  the  jury  that  tried  Hutchins'  issues  with 
him;  in  which  case  we  apprehend  his  verdict  would  have  been 
irregular.  His  omitting  to  take  any  judgment  by  default  can- 
not place  him  in  a  better  attitude.  It  is  necessary  at  common 
law,  and  our  statutes  have  made  no  change,  to  execute  the  writ 
of  inquiry  of  damages  before  the  jury  trying  the  issue.  See  3 
Saunders,  note  3,  to  the  case  of  Veati  and  Chapter  of  Windtor 
vs.  Gawer*  In  that  note  the  statement  is  made  as  follows: 

<'So  where  one  defendant  pleads  to  issue,  and  the  other  let 
judgment  go  against  him  by  default,  there  the  form  is  also  to 
make  an  entry,  to  postpone  the  assessment  of  the  damages 
on  the  judgment  until  the  trial  of  the  issue,  and  the  award  of 
the  venire  is  as  well  to  try  the  issue,  as  to  inquire  of  the  dam- 
ages." Thus:  ^^But  because  it  is  unknown  to  the  court  here, 
what  damages  the  said  A.  B.  has  sustained  by  reason  thereof; 
and  because  it  is  also  at  present  unknown  to  the  court  here, 
whether  the  said  C.  D.  (the  defendant  who  pleaded  to  the  issue) 
will  be  convicted  of  the  promises  upon  which  the  said  issue  is 
above  joined  between  the  said  A.  B.  and  the  said  C.  D.  or  not. 
And  because  it  is  convenient  and  necessary  that  there  be  but 
one  taxation  of  damage  in  this  suit.  Therefore  let  the  giving; 
of  judgment  in  this  behalf  against  the  said  E.  F.  (the  defendant 
who  let  judgment  go  by  default)  be  stayed  until  the  trialor  de- 
termination of  the  said  issue  above  joined,  between  the  said  A. 
B.  and  C.  D.  and  as  well  to  try  the  said  issue  above  joined  be- 
tween the  said  A.  B.  and  C.  D.,  as  to  inquire  against  the  said 
E.  F."  &c.  And  such  in  substance  and  eflfect,  but  with  less 
precision  and  solemnity  of  form,  has  always  been  the  practice 
of  our  own  courts;  and,  indeed,  must  be,  if  we  would  avoid 
inextricable  confusion  and  intreminable  delay  in  the  adminis- 
tration of  justice  against  defendants  in  joint  actions. 

Let  the  judgment  be  reversed,  and  the  verdict  be  set  aside, 
and  the  cause  be  remanded  to  the  court  below,  in  order  that 
such  proceedings  may  be  had,  as  will  legally  authorize  said 
court  to  award  a  venire  facias  da  novo* 
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Brown  vs.  Vanlieb  et  als. 

A  Tvudor  of  landi  when  the  purcbate  money  hat  not  been  paid,  can  eafbroe  hit  Hen 
against  a  trustee  and  cestui  qne  tnist»  to  whom  it  has  been  conveyed  to  secure  pne-exist- 
iag  debts  without  notice  of  such  lien. 

This  bill  was  filed  by  Thomas  Brown  in  the  Chancery  Court 
at  Franklin  against  Wallace  Dixon,  Sam.  Vanlier,  Lanier, 
Doyle  and  others. 

The  bill  charges,  that  on  the  22d  of  May,  1839,  complainant 
sold  and  conveyed  to  Samuel  Vanlier  sundry  small  tracts  of 
land  in  Perry  county,  amounting  in  all  to  540  acres:  That  he 
took  two  notes  (or  part  of  the  consideration  money,  both  dated 
the  2Sndof  May,  1839,  one  for  $2070,  due  1st  and  4th  of  April, 
1840,  and  the  other  for  $1000,  due  1st  and  4th  of  April,  1841, 
the  latter  bearing  interest  from  the  date.  That  both  notes  re- 
main unpaid,  and  constitute  a  lien  in  equity  upon  the  land  in 
controversy.  That  on  the  6th  of  March,  1840,  Samuel  Van- 
lier, under  pretence  of  being  indebted  to  various  persons,  con- 
veyed by  deed  of  trust  to  Wallace  Dixon,  said  tracts  of  land, 
and  various  articles  of  personal  property,  in  trust  to  secure  the 
payment  of  said  debts,  but  in  truth  and  in  fact  to  defraud  his 
creditors. 

This  deed  conveyed  the  property  enumerated  to  secure  cer- 
tain creditors,  and  the  debt  of  complainant,  giving  a  preference 
to  the  other  creditors  over  said  complainant. 

Wallace  Dixon,  the  trustee,  answers,  that  he  has  no  person- 
al knowledge  of  the  contract  mentioned  in  complainant's  bill, 
but  from  information  he  is  now  in  possession  of,  he  believes  it  to 
be  as  stated  in  the  bill  and  admitted  in  the  answer  of  Samuel 
Vanlier.  He  further  says:  ^'As  to  the  allegation  in  complain- 
ant's bill,  that  respondent  was  present  at  the  making  of  the 
contract  for  the  sale  of  said  tract  of  land,  and  that  he  conse- 
quently knew  at  the  time  of  his  acceptance  of  the  trust,  that  a 
portion  of  said  purchase  money  was  due  and  unpaid,"  "re- 
spondent answers  and  says:  that  said  allegation  is  wholly  false 
and  without  foundation.  Respondent  does  not  recollect  ever 
seeing  complainant  and  Vanlier  in  the  company  of  each  other, 
nor  had  he  at  the  time  of  the  execution  of  said  deed  of  trust 
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any  knowledge  of  the  existence  of  the  notes  mentioned  in  com- 
plainant's bill." 

He  also  denies  that  the  deed  of  trust  was  executed  to  de- 
fraud creditors. 

The  answer  of  Lanier  and  wife  is  equally  explicit*  After 
answering  as  to  the  justice  of  their  demand,  they  say  that  said 
deed  of  trust  was  executed  for  the  consideration  and  purposes 
therein  expressed,  in  good  faith,  and  without  notice  of  com- 
plainant's claim  upon  said  land,  if  he  had  any. 

Michael  Doyle  also  denies  any  knowledge  of  the  existence 
of  complainant's  equity,  and  says  lie  is  a  creditor,  &c. 

There  was  no  proof  of  fraud  in  the  execution  of  the  deed  of 
trust,  or  of  notice  of  the  supposed  lien. 

The  case  was  heard  before  chancellor  Cahal,  on  bill,  answer, 
replication  and  proof,  ^nd  a  decree  was  entered  sustaining  the 
validity  of  the  deed,  and  the  property  was  ordered  to  be  sold 
for  the  benefit  of  the  creditors  therein  preferred. 

From  this  decree  the  complainant  Brown  appealed. 

Cooper^  for  the  complainant. 

The  court  is  called  upon  in  this  case,  for  the  first  time,  to  set- 
tle the  precedence  between  a  vendor  setting  up  a  lien  for  un- 
paid purchase  money,  and  creditors  of  the  vendee  claiming 
under  a  voluntary  conveyance  made  by  the  vendee  to  secure 
pre-existing  debts,  where  vendor  has  taken  the  first  step  to  en- 
force his  equity. 

In  this  State  the  lien  of  the  vendor,  for  unpaid  purchase 
money  was  early  recognized — ^and  it  still  continues  to  be  con- 
sidered a  subsisting  equity — ^scarcely  a  volume  of  the  reports  of 
the  decisions  of  this  court  which  does  not  contain  one  or  more 
opinion  affirming  its  existence.  Pillow* s  heirs  vs.  Shannon^s  heirs^ 
3  Yerg.  508.  Sheratz  vs.  Nicodemus,  7  Yerg.  1.  High  vs.  Bat- 
tUj  10  Yerg.  186.  Taylor  vs.  Hunter^  5  Hum.  569  and  reports 
pamm.  But  our  registration  laws  and  the  policy  of  this  State 
in  subjecting  lands  as  well  as  personal  property  to  the  payment 
of  debts  by  execution  sale,  have  modified  the  extent  of  the 
vendor's  lien  as  it  stood  at  common  law.  By  the  registration 
laws,  the  vendor's  lien,  asevery  other  unregistered  h'en,  is  post- 
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poned  to  the  rights  of  judgment  creditors  and  b<ma  Jide  pur- 
chasers without  notice.  By  the  policy  of  subjecting  lands  to 
the  payment  of  debts  by  execution  sale,  the  priority  of  the 
vendor  over  other  creditors  of  the  vendee  has  been  lost — ^that 
is  to  say,  other  creditors  of  the  vendee  may  acquire  rights  to 
the  landy^and  enforce  them^if  they  are  diligent,  without  notic- 
ing the  vendor's  lien.  In  every  other  respect  the  lien  must  be 
considered,  as  still  subsisting — and  subject  to  these  raodifica* 
tions  it  will  be  enforced  as  at  common  law. 

In  order  to  sustain  the  complainant's  claim  in  this  case,  then, 
it  is  only  necessary  for  us  to  show:  1st,  That  creditors  claim- 
ing under  a  voluntary  conveyance,  made  to  assignees  by  a  fail- 
ing debtor  to  secure  pre-existing  debts,  are  not  creditors  and 
purchasers  within  the  meaning  of  the  registration  acts— and, 
Sndly,  That  the  vendor's  equity  is  such  an  equity,  as  will  be 
enforced  against  creditors  claiming  under  such  conveyance  as 
aforesaid,  where  the  vendor  files  his  bill  before  any  steps  have 
been  taken  to  close  the  trust  conveyance — ^in  other  words,  that 
creditors  claiming  under  a  trust  conveyance,  take  the  property 
conveyed,  subject  to  every  equity  which  might  have  been  en- 
forced against  it  while  in  the  hands  of  the  assignor. 

I  need  not  consume  the  time  of  the  court  in  showing  that 
judgment  creditors  alone  are  embraced  within  the  policy  of  the 
registration  laws.  The  point  has  been  too  often  decided  to  re- 
quire even  the  citation  of  authorities.  Nor  need  I  argue  that 
creditors  claiming  under  a  voluntary  conveyance  made  by  a 
failing  debtor  to  secure  pre-existing  debts,  are  not  honafide  pur- 
chasers without  notice,  within  the  mesming  of  the  registration 
laws.  This  point  may  be  considered  as  even  more  authorita- 
tively settled  than  the  other.  It  should  be  noticed,  howeveri 
that  the  authorities  which  I  shall  advance  in  support  of  the 
second  proposition  above  laid  down,  eqnally  sustain  the  first. 
I  shall  therefore  proceed  to  show,  that  creditors  claiming  under 
a  trust  conveyance  made  to  assignees  to  secure  pre-existing 
debts,  are  mere  volunteers,  and  take  the  property  subject  to 
every  equity  which  might  have  been  enforced  against  it  while 
in  the  hands  of  the  debtor — and,  that  as  the  vendor's  equity 
can  be  enforced  against  the  vendee,  so  it  is  good  against  the 
31_Vol.  vii. 
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creditors  of  the  vendee  claiming  under  a  trust  conveyano 
provided  the  vendor  files  his  bill  before  any  steps  have  been 
taken  by  the  creditors  to  enforce  their  equity. 

The  general  rule  upon  this  subject  is  thus  laid  down  by  chan- 
cellor Kent,  (2  Com.  642 — note:)    <^The  assignee  of  a  volun* 
tary  assignment  for  the  benefit  of  creditors,  stands  in  no  better 
situation  than  the  assignor.    Neither  he,  nor  the  creditors  whom 
he  representSf  are  purchasers  for  a  valuable  consideration  with- 
out notice  as  against  prior  equitable  liens."     Haggerty  vs. 
Palmer^  [6  John.  Ch.,  487.    Knowles  vs.  Lord,  4  Wh.  500, 
So  in  the  case  of  personal  property,  and  even  negotiable  paper, 
it  is  universally  held:  ^^That  the  trustee  in  an  assignment  for 
the  benefit  of  creditors,  or  the  creditor  himself  where  the  pro* 
perty  is  assigned  to  secure  a  pre-existing  debt,  stands  in  the 
shoes  of  the  assignee,  and  can  take  no  other  title  than  that  of 
such  assignee."     (See  Bay  vs.  Coddington  20  Johns.  Rep.  637, 
the  leading  case  in  this  country,  which  has  been  followed  by 
this  court  in  Wormley  vs.  Lowricy  1  Hum.  46S,  and  in  Ingham 
vs.  Vaden,  3  Hum.)     The  same  principle  is  carried  out  in  all 
its  modifications:  ''One  who  takes  an  assignment  of  property, 
says  the  Supreme  Court  of  North  Carolina,  to  secure  a  debt, 
and  neither  advances  money,  nor  releases  his  debt,  is  not  a  pur- 
chaser within  the  rule  of  equity  which  protects  purchasers 
without  notice."  (Harris  vs.  Horner^  1  Dev.  and  Bat.  £q.  455.) 
In  Dickinson  vs.  TiUinghastf  4  Paige's  Ch.  Rep.  216,  a  mort- 
gagee who  had  failed  to  recister  his  mortgage,  was  preferred 
to  a  creditor  who  had  taken  an  absolute  conveyance  from  the 
mortgagor  in  payment  of  a  pre-existing  debt  without  notice  of 
the  prior  mortgage;  but  who  had  not  released  his  debt  or  given 
up  any  evidences  of  debt.    It  was  insisted  on  behalf  of  the 
creditor  in  that  case,  that  he  was  a  iana,/i(2e  purchaser  without 
notice  within  the  meaning  of  the  recording  act  of  the  State  of 
New  York,  which,  like  the  registration  laws  of  this  State,  made 
all  unregistered  mortgages  null  and  void  as  against  subsequent 
bona  fide  purchasers  without  notice.     ''To  constitute  a  bona  fide 
purchase,  says  the  Chancellor,  for  a  valuable  consideration 
within  the  meaning  of  the  act,  the  purchaser  must,  before  he 
had  notice  of  the  prior  equity  of  the  holder  of  an  unrecorded 


DECEMBER  TERM,  1846.  248 

[Brown  v$.  Vanlier  et  aU."} 

mortgage,  have  advanced  a  new  coDsideratioa  for  the  estate 
conveyed,  or  have  relinquished  some  security  for  a  pre-exist'* 
iog  debt  due  him."  in  Dofuildsan  vs.  The  Bank  of  Cape  Fear, 
1  Dev.  Eq.  103,  the  Bank  claimed  under  a  trust  conveyance 
from  a  member  of  a  firm  who  was  indebted  to  the  Bank  in  his 
individual  capacity,  and  the  bill  was  filed  by  a  creditor  of  the 
firm,  alleging  that  the  land  at  the  time  of  the  trust  conveyance 
was  held  by  the  individual  member  in  trust  for  the  firm*  The 
Bank  qlaimed  to  be  a  bona  fide  purchaser  for  value.  ''From 
the  case  as  it  appears  at  present,"  says  the  judge  who  delivered 
the  opinion  of  the  court,  "I  am  inclined  to  think,  that  the  defend- 
ant is  not  a  purchaser  for  value,  but  a  mere  encumbrancer.  For 
what  value  did  the  Bank  pay  for  the  trust?  Nothing:  it  was  to 
secure  a  debt  contracted  before  the  trust  was  contemplated* 
The  Bank  stood  after,  as  it  did  before  the  deed.  Had  the 
Bank  purchased  with  an  antecedent  debt,  the  extinguishment 
of  the  debt  would  have  been  value  sufficient.  Here  the  debt 
remains  as  before  the  conveyance." 

These  authorities  conclusively  show  that  the  assignees  in  a 
voluntary  assignment  for  the  benefit  of  creditors,  stand  in  the 
shoes  of  the  assignor;  and  that  any  equity  which  might  have 
been  enforced  against  him,  will  be  enforced  against  them,  with 
or  without  notice — ^that  every  prior  lien,  registered  or  unregis- 
tered, has  precedence  to  the  equity  of  the  creditors  in  such 
trust  conveyance.  -  An  unregistered  mortgage,  as  in  the  case  of 
Dichnsan  vs.  I'ilUnghaitj  4  Paige's  Ch.  Rep.,  a  creditor's  mere 
right  9ver  partnership  property,  as  in  Danaldton  vs.  Bofik  ^ 
Cape  FeoTf  a  contract  for  a  mortgage  as  in  Bum  vs.  Buruj  se- 
cret equities  between  parties  to  negotiable  paper,  as  in  Bay  v& 
Coddingtan  and  Womdey  vs.  Lowrict  are  all  preferred  to  the 
equity  of  creditors  claiming  under  an  assignment  made  by  a 
fiuling  debtor  to  secure  pre-existing  debts.  It  is  impossible  to 
see  any  distinction  in  principle  between  these  cases  and  the 
one  DOW  before  this  court.*  Here  is  a  general  assignment  made 
by  a  failing  debtor  for  the  benefit  of  creditors,  and  here  is  the 
prior  equitable  lien  of  the  vendor  for  unpaid  purchase  money. 
Is  there  any  thing  in  the  vendor's  equity  which  places  it  out  of 
the  rule  so  clearly  laid  down.'^ 
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But  we  are  not  left  solely  to  analogy  as  to  the  vendor's  lien* 
We  have  the  positive  and  weighty  authority  of  Mr.  justice  Sto- 
ry, in  favor  of  the  lien  in  such  case.  "The  lien  of  a  vendor, 
he  says,  2  Eq.  Jur.  Set.  1228,  will  prevail  against  assignees  by 
a  general  assignment  under  the  bankrupt  and  insolvent  laws; 
and  against  assignees  claiming  under  a  general  assignment, 
made  by  a  failing  debtor  for  the  benefit  of  his  creditors;  for,  in 
such  cases,  the  assignees  are  deemed  to  possess  the  same  equi- 
ties only  as  the  debtor  himself  would  possess.''  Equally  clear 
and  explicit  is  the  language  of  Chancellor  Walworth,  in  the 
matter  of  Howe  and  wife.  1  Paige's  Ch.  Rep.  128.  "It  is  a 
well  settled  rule  of  equity,  he  says,  that  the  general  assignees  of 
a  bankrupt  take  his  estate  subject  to  every  equitable  claim 
which  exists  against  it  by  third  persons;  and  that  they  cannot 
avail  themselves  of  the  legal  estate  thus  acquired,  to  defeat  a 
prior  equity,  of  which  they  had  no  notice  at  the  time  of  the  as* 
signment.  They  difier  in  this  from  bona  fide  purchasers  of  the 
legal  estate,  and  from  mortgagors  who  have  advanced  their  mo- 
ney on  the  credit  of  the  land,  and  who  are  considered  quasi 
bona  fide  purchasers.  I  can  see  no  good  reason,  he  continues, 
why  a  different  rule  should  be  applied  to  general  assignees, 
for  the  benefit  of  all  the  creditors,'  created  by  the  voluntary  act 
of  the  debtor,  from  that  which  prevails  in  respect  to  those  cre- 
ated by  operation  of  law.  Sir  Simon  Stuart's  case,  referred 
to  by  the  counsel  and  by  the  Lord  Chancellor  in  Bum  vs*  Bui^nt 
3  Yes.  Jr.  576,  was  an  actual  conveyance  to  trustees  for  the 
benefit  of  creditors;  and  yet  it  was  held  that  a  prior  cpntract 
for  a  mortgage  was  entitled  to  a  preference.  The  case  might 
be  different,  where  creditors  had  released  their  debts  in  consid- 
eration of  the  assignment." 

It  should  be  distinctly  noted>  that  I  am  willing  to  admit,  that 
if  the  conveyance  for  the  benefit  of  creditors  is  closed  before 
the  vendor  endeavors  to  enforce  his  equity— or  even  if  the  first 
step  in  a  legal  forum  is  taken  by  the  creditors,  such  creditors 
might  obtain  a  priority  although  notified  of  the  existence  of  the 
vendor's  lien.  No  case  has  as  yet  gone  that  far,  where  the 
opinion  of  the  court  is  taken  in  connection  of  the  facts.  On 
the  contrary,  at  least  three  courts  of  the  union,  where  the  ven- 
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dor's  lien  is  enforcedy  have  decided  directly  the  reverse — to 
vni:  Virginia,  Maryland  and  Kentucky.  See  Duvall  vs.  Bibh^ 
4  Hen.  and  Munf.  113.  Tampkina  vs.  Milchdlj  2  Rand.  428. 
Eubank  vs.  Poston^  5  Mon.  Rep.  285;  and  3  Gill  &  Johns. 

But  the  broad  principle  laid  down  by  this  court  in  Roberts 
vs.  Rose^  2  Hum.,  may  be  construed  to  give  such  creditors  a 
right  to  obtain  priority  by  due  diligence  without  noticing  the 
vendor's  lien.  It  seems  clear,  however,  that  if  the  vendor,  or 
any  other  person  having  an  equity,  registered  or  unregistered, 
secret  or  known,  takes  the  first  step  to  enforce  such  equity,  he 
must  prevail. 

It  should  also  be  remembered,  that  there  is  a  clear  distinc- 
tion between  creditors  who  claim  under  a  conveyance  made 
to  assignees  by  a  failing  debtor,  and  creditors  to  whom  a  con- 
veyance has  been  directly  made  to  secure  contemporaneous 
advances,  or  in  satisfaction  of  pre-existing  debts.  These  are 
the  cases  referred  toby  Judge  Story  in  his  £((•  Jur.  sec.  1229, 
the  section  immediately  following  the  one  already  quoted — and 
upon  this  ground  was  decided  the  case  of  Woods  vs.  Bank  of 
Kentuchfi  6  Mon.  194,  and  perhaps  Baily  vs.  Oreenkqfj  7 
Wheat.  49. 

The  defendants  in  the  case  now  before  the  court,  claim  under 
a  general  assignment  to  trustees  of  all  his  property,  made  by  a 
failing  debtor  for  the  benefit  of  all  his  creditors.  They  come 
within  the  very  language  of  Judge  Story  and  Chancellor  Wal- 
worth as  above  quoted,  and  fall  within  the  principle  of  the  nu- 
merous authorities  cited.  They  are  not  within  any  of  the  ex- 
ceptions— ^the  deed  is  not  made  directly  to  them;  they  ad- 
vanced no  new  consideration;  they  released  no  debts  or  evi- 
dences of  debt;  they  received  no  property  in  satisfaction  of 
their  claims.  It  is  a  clear  case  of  a  contest  between  a  prior, 
anregistered  but  acknowledged  equity,  and  the  equity  of  cred- 
itors under  a  general  assignment  made  to  some  pre-existing 
debts — and  where  the  vendor  has  taken  the  first  step  to  enforce 
bis  equity* 

No  decision,  we  think,  can  be  found  in  conflict  with  these 
views,  nor  even  a  dictum,  unless  in  the  case  oi  Baily  vs.  Qreenr 
leaf.    In  Roberts  vs.  Rose^  2  Hum.,  the  contest  was  between  the 
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vendor  and  a  purchaser  at  execution  sale,  at  the  inslanoe  of  a 
judgment  creditor  of  the  vendee — a  case  clearly  within  the 
policy  of  the  registration  laws.  In  Gann  vs.  Chester^  6  Yerg., 
the  controversy  was  between  the  vendor  and  a  purchaser  at  a 
decretal  sale  foreclosing  a  mortgage  conveyance.  No  notice  of 
the  vendor's  lien  is  brought  home  to  any  of  the  parties — and  it 
seems  to  be  a  clear  case  of  a  bona  Jide  purchase  for  valuable 
consideration  without  notice.  The  court  refers  to  Washington 
vs.  Trousdaki  Mart*  &  Yer.,  385,  where  a  judgment  creditor 
who  had  fixed  his  lien  by  levy,  was  preferred  to  a  prior  unregis- 
tered mortgage,  and  expressly  base  their  decision  upon  the 
policy  of  the  registration  laws  of  our  State.  But  would  that 
court  have  held,  or  is  this  court  prepared  to  hold,  that  a  prior 
unregistered  mortgage  would  be  postponed  to  the  claims  of 
creditor,  not  judgment  creditors,  claiming  under  a  trust  con- 
veyance to  secure  pre-existing  debts?  And,  is  there  any  dis- 
tinction between  the  vendor's  lien  and  the  equity  of  a  mort- 
gagee who  has  failed  to  register? 

The  case  of  Bailey  vs.  Gremkaf  bears  a  strong  rese^iblance 
to  the  case  of  (xann  vs.  Chester.  The  vendor  filed  bis  bill 
twenty  years  after  the  original  conveyance — and  in  the  mean- 
time die  property  had  been  mortgaged  to  secure  advancements 
and  sold  under  decree  of  foreclosure.  The  bill  seems  not  to 
have  charged  the  defendants  with  notice  of  the  vendor's  lien. 
The  defendants  claimed  as  iona  ^Repurchasers  without  notice. 
But  it  is  said,  that  the  court  go  further  in  their  opinion,  and  in 
eflfectgive  the  preference  to  creditors  claiming  under  a  volun- 
tary conveyance.  It  must  be  admitted  that  the  language  of  the 
court  in  that  case  is  very  broad,  and  has  been  generally  sup- 
posed to  go  to  the  length  contended.  It  should  be  remembered^ 
however,  that  this  was  the  first  case  in  which  the  question 
seems  to  have  been  considered  in  this  country,  and,  like  all  first 
cases,  ought  to  be  construed  in  connection  with  facts,  and  can- 
not be  safely  relied  as  settling  all  the  varying  relations  and  rights 
.  between  vendor  and  creditor.  The  opinion,  moreover,  to  the 
extent  to  which  it  is  supposed  to  have  gone,  has  never  been 
adopted  by  any  other  court.  It  is  decidedly  condemned  in 
3  Wheaton's   Reports,  493;   is  restricted   in  the    case  of 
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EubafJc  VS.  Postouj  5  Mon.  Rep.  393;  is  dissented  fromin  Shirley 
vs.  Sugar  Refinery 9  2  Edw.  V.  C.  Rep.  611,  and  virtually  over- 
rnied  in  the  matter  of  Howe  and  wtfej  1  Paige's  Ch.  Rep.  125. 
It  should  also  be  noted,  that  Chancellor  Kent,  in  commenting 
on  the  case,  (4  Kent,  Com.  154>)  seems  to  think  the  decision 
has  been  misunderstood  in  the  cases  just  quoted,  and  confines 
It  within  legitimate  limits.  '^The  court,  he  says,  took  a  dis- 
tinction between  an  assignment  by  a  bankrupt  under  an  insolv^ 
ent  act,  and  an  absolute  conveyance  by  the  vendee  to  banajide 
creditors  as  purchasers."  And  in  this  connection  I  would  also 
refer  to  the  language  of  Judge  Story,  already  quoted,  Eq.  Jur. 
sec.  1228-1229,  where  he  repeatedly  refers  to  this  case.  The 
extent  to  which  this  court  has  adopted  the  decision  of  Bailey  vs. 
Greenleaff  may  be  admitted  to  be  just  and  reasonable;  beyond 
that,  this  court  cannot  go  without  destroying  the  vendee's  lien, 
and  running  counter  to  its  own  repeated  decisions.  The  dis- 
tinction taken,  seems  to  reconcile  all  the  cases,  and  to  give  a 
safe  rule  for  future  adjudication.  It  is  esisy  to  see  that  the  ven- 
dor's lien,  when  it  interferes  with  the  settled  statutory  policy  of 
the  country,  must  give  way.  But  it  is  impossible,  it  seems  to 
us,  to  give  a  satisfactory  reason,  why  the  mere  voluntary  act  of 
the  debtor  should  confer  a  superior  equity  on  pre-existing  cred- 
itors, as  against  a  vendor-creditor,  having  a  prior  acknowledged 
equitable  lien  on  the  property  conveyed,  or  why  a  lien,  which 
could  have  been  enforced  against  the  assignor,  should  not  be 
equally  available  against  assignees,  who  are  universally  held 
to  stand  in  the  shoes  of  their  assignor.  The  vendor's  equity  is 
certainly  not  inferior  to  other  equities  which  this  court  would 
enforce  without  hesitation  against  creditors  claiming  uhder  a 
voluntary  assignment,  though  without  notice;  such,  for  exam- 
ple>  as  a  secret  equity  between  the  maker  and  payee  of  a  ne- 
gotiable or  other  instrument,  the  wife's  equity  in  her  distribu- 
tive portion  or  choses  in  action,  the  equity  of  a  mortgagee  for 
value,  who  had  failed  to  register.  The  truth  is,  such  creditors 
and  the  assignees  under  whom  they  claim,  are  mere  volunteers, 
and  the  property  conveyed,  is  subject  to  every  equity  which 
might  have  been  enforced  against  it  in  the  hand  of  the  as- 
signor. 
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Upon  what  principle,  upon  what  semblance  of  reason^  can  it 
be  said  that  the  vendor  alone,  of  all  persons  having  equities, 
shall  lose  his  equity  as  against  such  creditors?  Shall  every 
other  secret  equity  be  allowed,  and  yet  a  lien,  said  to  be  found- 
ed in  natural  equity,  derived  from  the  civil  and  the  common 
law,  and  so  repeatedly  enforced  by  this  court,  be  allowed?  Any 
objections  which  may  be  urged  against  the  vendor's  equity,  as 
that  a  false  credit  is  given  to  the  vendee  by  an  absolute  con- 
veyance by  which  third  persons  may  be  misled,  &Cm  will 
equally  apply  to  other  equities,  which  are  enforced  without  hesi- 
tation against  creditors  under  a  voluntary  conveyance.  There 
is  no  reason  why  this  equity  should  be  placed  on  difierent  ground 
from  other  equities;  in  truth  if  there  is  any  preference  it  should 
be  made  in  favor  of  this  old  and  established  lien.  We  con- 
clude therefore: 

1st.  That  the  vendor's  lien  is  in  this  state  an  acknowledged, 
subsisting  equity,  and  will  be  enforced  as  at  common  law,  sub- 
ject to  the  modifications  introduced  by  the  policy  of  our  statu- 
tory enactments. 

2d.  That  the  policy  of  our  laws  only  protects  judgment  cred- 
itors and  bona  Jide  purchasers  without  notice  against  all  unre- 
gistered liens  or  equities,  and  give  to  other  creditors  of  the 
vendee  the  right  to  acquire  liens,  and  to  enforce  them  without 
noticing  the  vendor's  equity. 

3d.  That  creditors  claiming  under  a  voluntary  assignment 
to  trustees,  made  by  a  failing  debtor  to  secure  pre-existing 
debts,  are  not  within  the  policy  of  the  registration  laws,  being 
neither  judgment  creditors,  nor  bona  Jide  purchasers  without 
notice'.  And  that  the  property  in  such  voluntary  conveyance 
is  subject  to  every  equity,  whether  secret  or  known,  registered 
or  unregistered,  which  might  have  been  enforced  against  it 
while  in  the  hands  of  the  assignor.    And 

4th.  That  there  can  be  no  distinction  between  the  vendor's 
equity  and  other  equities  which  are  enforced  without  hesitation 
against  the  creditors  claiming  under  such  voluntary  assignment; 
and  consequently,  that  the  vendee  in  this  case,  having  filed  his 
bill  to  enforce  his  lien  before  any  steps  were  taken  under  the 
trust  conveyance,  by  his  diligence  acquired  that  priority,  which 
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at  common  law  would  have  been  given  to  his  lien,  and  it  is 
therefore  entitled  to  be  first  satisfied  out  of  the  proceeds  of  the 
land. 

James  Cam'pbdL  and  A*  EwUigy  for  defendant 

Hichcbant  for  the  complainant. 

TuBLBY,  J.  delivered  the  opinion  of  the  court. 

The  only  question  we  deem  it  necessary  to  notice  in  this 
case,  is,  whether  a  vendor  of  land,  when  the  purchase  money 
has  not  been  paid,  can  enforce  his  lien  therefor  against  a  trus- 
tee, and  ceuui  que  trust j  when  the  land  has  been  conveyed  to 
secure  debts;  when  the  bill  is  filed  for  that  purpose  before  the 
trust  is  executed. 

We  have  no  doubt  that  he  may.  This  question  is  virtually 
decided  in  the  case  of  Pettigrew  vs.  Ttfmer,  6  Hum.  R.  440, 
where  it  was  held  that  the  right  of  wards  to  property  purchas- 
ed with  their  money  might  be  sustained  against  a  conveyance  in 
trust,  to  secure  bona  fide  debtors,  notwithstanding  such  trustee 
and  cestui  que  trust  were  ignorant  of  their  existing  equity  at  the 
time  of  the  conveyance. 

But  I  do  not  deem  it  necessary  to  enter  into  an  investigation 
of  the  proposition,  because  the  subject  has  been  exhausted  in. 
the  very  able  and  elaborate  argument  of  Mr.  Cooper,  which 
accompanies  this  opinion,  to  which  I  feel  that  I  can  add  nothing, 
and  to  which  I  refer  for  the  argument. 

Decree  reversed,  and  decreed  that  the  complainant  be  paid 
his  purchase  money,  with  interest,  out  of  the  proceeds  of  the 
land. 

32 — Vol.  vii. 
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Stats  t».  Mofpatt. 

An  indictment  agvinst  a  penoo  lummoned  as  a  jaror,  for  havings  falsely  sworn  as  to 
his  baring  fonned  or  expressed  an  opinion  as  to  the  gvilt  or  innocence  of  defondant, 
mist  state  that  it  became  material  to  ascertain  whether  the  juror  had  formed  and  ex' 
pressed  an  opinion  of  the  guilt  or  innocence  of  tho  defendant,  and  that  an  issue  as  lo 
the  qualifications  of  the  jurors  generally,  or  of  the  jnror  in  particiriar,  had  been  made 
by  the  parties  and  submitted  to  the  court. 

An  indictment  was  found  against  Moffatt  for  perjury  in  the 
circuit  court  of  Bedford  county. 

This  indictment  is  in  the  following  words: 

^'State  of  Tennessee,  Bedford  county,  Circuit  Court  for  said 
cotinty,  August  term,  in  the  year  of  our  Lord  eighteen  hundred 
and  forty-sis*  The  grand  jurors  for  the  State  of  Tennessee, 
elected,  empanneled,  sworn  and  charged  to  enquire  for  the  body 
of  the  county  aforesaid,  upon  their  oaths  aforesaid;  present, 
that  there  was,  on  the  eighteenth  day  of  December,  in  the  year 
eighteen  hundred  and  forty-five,  a  certain  cause  pending  in  the 
Circuit  Court  in  the  county  of  Bedford  aforesaid,  wherein  the 
State  of  Tennessee  was  plaintiff,  and  one  William  C*  McEl- 
wrath  was  defendant,  upon  an  indictment  against  the  said 
WilKam  C.McElwrath,  for  the  alledged  murder  of  one  John 
Taylor,  and  that  the  said  cause  came  on  to  be  tried  before  the 
Hon.  Samuel  Anderson,  judge  of  the  fifth  judicial  circuit  of 
the  circuit  court  of  said  State,  at  the  court-house  in  the  town 
of  Shelbyville,  in  said  county,  on  the  said  eighteenth  day  of 
December,  in  the  year  aforesaid,  and  that  a  question  as  to  the 
competency  and  qualification  of  the  jurors  summoned  to  try 
the  said  cause,  was  then  and  there  submitted  to  the  said  courts 
for  the  determination  of  the  said  court,  and  was  by  the  said 
court,  then  and  there  decided. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say 
that  one  William  Mofiatt,  late  of  said  county,  yeoman,  on  the 
day  and  year  aforesaid,  being  duly  summoned  as  juror  in  said 
county,  was  tlien  and  there  presented  and  ofiered  as  a  juror  on 
the  trial  of  the  said  cause,  wherein  the  State  of  Tennessee  was 
plaintiff,  and  the  said  William  C.  McElwrath  was  defendant, 
when  and  where  it  became  a  material  question  on  the  trial  of 
said  cause,  before  the  said  court,  as  to  the  competency  of  the 
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said  WiUiam  Mofiatt,  as  a  juror  in  said  cause,  whether  or  not 
the  said  WiUiam  Moffittt,  being  ofiered  as  a  juror  aforesaid, 
bad  fanned  or  expressed  an  opinion  relative  to  the  guilt  or  in- 
nocence  of  the  said  WiUiam  C.  McElwrath,  charged  with  the 
aUedged  murder  aforesaid^  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid  do  further  present  and  say,  that  the  said 
William  Mofiatt,  on  the  day  and  year  aforesaid,  in  the  county 
aforesaid,  was  then  and  there  duly  sworn  (and  took  his  corpo- 
ral oath  upon  the  Holy  Evangelists  of  Almighty  God)  by  John 
S.  Niel,  clerk  of  the  circuit  court  of  the  county  aforesaid,  the 
said  John  S.  Neil,  as  such  clerk,  then  and  there  having  suffici- 
ent and  competent  power  and  authocity  to  administer  an  oath 
to  the  said  William  Mofiatt,  in  that  behalf,  that  he  would  true 
and  perfect  answer  make  to  such  questions  as  sbaU  be  put  to 
him  under  the  directions  of  the  said  court,  when  and  where  af- 
ter being  duly  sworn  as  aforesaid,  by  the  said  John  S.  Neil, 
clerk  as  aforesaid,  the  said  William  Mofiatt,  amongst  other 
things,  was  asked  by  the  said  John  S*  Neil,  clerk  as  aforesaid, 
under  the  direction  of  the  said  court,  the  following  questions, 
to  wit:  ''Have  you  formed  or  expressed  an  opinion,  relative  to 
the  guilt  or  innocence  of  the  person  at  the  bar,*'  meaning  the 
said  WiUiam  C.  McElwrath,  then  at  the  bar  of  the  said  court 
on  triaL  And  the  jurors  aforesaid  upon  their  oaths  aforesaid, 
do  further  present  and  say,  that  the  said  William  Mofiatt,  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved,  and 
seduced  by  the  instigation  of  the  devil,  on  the  day  and  year 
aforesaid,  in  the  county  aforesaid,  being  sworn  as  aforesaid,  by 
tliesaid  John  S-  Neil,  clerk  as  aforesaid,  then  and  there  having 
sufficient  and  competent  power  and  authority  to  administer  an 
oath  to  the  said  WiUiam  Mofiatt,  as  aforesaid  in  tmswer  to 
the  said  question  put  to  him  as  aforesaid,  by  the  said  John  & 
Neil,  upon  his  corporal  oath  aforesaid,  did  then  and  there,  wil- 
fuUy,  absolutely,  corruptly,  falsely  and  feloniously  depose  and 
swear  in  substance,  that  he  had  not  formed  or  expressed  an 
opinioo,  as  to  the  guilt  or  innocence  of  the  person  at  the  bar,  to 
wit:  the  said  WilUam  C.  McElwrath,  and  having  answered  as 
aforesaid,  the  said  WilUam  Mofiatt  was  then  and  there  elected 
by  the  State  ot  Tennessee  plaintiff*,  and  the  said  William  C« 
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McElwratb  defendant^as  one  of  the  jurors  to  try  the  said  caase^ 
iTebereas  in  truth  and  in  fact,  the  said  William  Mofiatt  at  the 
time  he  was  so  sworn  and  examined  as  aforesaid,  and  elected, 
as  aforesaid,  as  one  of  the  jurors  on  the  trial  of  the  said  William 
C.  McElwrath,  well  knew  that  he  had  both  formed  and  ex- 
pressed an  opinion  as  to  the  innocence  of  the  said  William  C. 
McElwrath  upon  the  said  indictment  against  him  for  the  alledg- 
ed  murder  of  the  said  John  Taylor,  and  that  the  said  William^ 
Mofiatt  had  both  formed  and  expressed  an  opinion  as  to  the  in^ 
nocenceof  the  said  William  C.  McElwrath,  and  so  the  jurors 
aforesaid  on  their  oaths  aforesaid  do  say  that  the  said  William 
Moffiitt  on  the  day  and  year  aforesaid,  in  the  county  aforesaid, 
on  the  trial  of  the  said  cause  in  his  answer  to  the  question  afcnre- 
said,  did  then  and  there,  in  manner  and  form  aforesaid,  com- 
mit wilful  and  corrupt  perjury,  to  the  great  hindrance  of  pub- 
lic justice,  to  the  great  displeasure  of  Almighty  God,  in  con- 
tempt of  the  law  of  the  land,  to  the  evil  example  of  all  others  in 
like  cases  offending,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  State." 

This  indictment,  at  the  December  term,  1846,  (Samuel  An- 
derson, Judge,  presiding,)  was  quashed,  and  the  Attorney 
General,  on  behalf  of  the  State,  appealed. 

Attorney  General,  for  the  State. 

Ready f  for  defendant. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  indictment  against  the  prisoner  for  having  com- 
mitted perjury,  upon  his  examination,  as  to  his  competency  to 
sit  as  a  juror  in  a  criminal  case,  in  swearing,  that  he  had  not 
formed  or  expressed  an  opinion  as  to  the  guilt  or  innocence  of 
the  accused.  And  the  question  is,  whether  the  allegation  of 
the  perjury  is  legally  laid  in  the  bill  of  indictment. 

Bills  of  indictment  for  questions  of  this  character,  being  new 
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to  our  law,  are  very  difficult  of  proper  formation,  and  exceed* 
ingly  perplexing  to  the  court. 

We  have  bad  but  one  case  of  the  character  before  us,  in 
which  we  attempted,  with  particularity  to  describe  what  the 
bill  should  specify  and  aver.  And  we  feel  satisfied  that  the 
Attorney  General  in  drawing  the  bill  in  the  case  under  consid- 
eration, drew  it  with  a  view  to  what  is  required  by  that  case: 
and  yet,  we  feel  ourselves  constrained  to  say,  that  the  substance 
of  these  requisites  is  not  contained  therein. 

The  case  referred  to  is,  that  of  The  State  vs.  Wall^  9  Yerg. 
347.  From  an  examination  of  that  case,  it  will  be  ibund  that 
the  bill  of  indictment  contained  three  counts:  and,  that  they 
in  substance,  charge,  that  the  prisoner  was  offered  as  a  juror, 
and  that  it  became  necessary  and  material  to  ascertain,  whether 
be  had  formed  or  expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  prisoner  on  trial;  and  that  being  duly  sworn,  he 
falsely  swore,  that  he  had  not  formed,  or  expressed  an  opinion 
as  to  the  guilt  or  innocence  of  the  prisoner,  when  in  point  of  fact, 
he  had  both  formed  and  expressed  an  opinion,  and  that  he 
swore  falsely  in  that  respect. 

This  indictment  was  quashed;  and  upon  appeal  to  this  court, 
the  judgment  of  the  Circuit  Court  was  affirmed. 

The  judge  who  delivered  the  opinion  of  the  court,  says:  ''But 
the  bill  of  indictment  does  not  alledge,  that  an  issue  or  question 
of  competency  and  qualification,  as  to  the  jurors  called  gene- 
rally, or  as  to  the  particular  juror  offered,  was  submitted  by 
the  parties,  or  by  either  party  to  the  court.  There  is  no  alle- 
gation, that  the  oath  was  administered  by  the  court,  because 
of  any  challenge  or  objection  by  the  State,  or  the  prisoner  on 
trial,  to  the  competency  of  the  juror.  We  think  that  the  indict- 
ment should  show,  that  an  issue,  or  question  of  competency  and 
qualification  generally,  or  of  the  juror  in  particular,  who  was 
sworn  on  his  voir  direj  was  submitted  by  the  parties  to  the 
court" 

Now,  it  can  scarcely  be  necessary  for  us  to  observe,  that 
the  principles  of  this  decision,  as  apphcable  to  such  cases,  will 
not  b;;  us,  be  enlarged  by  analogy  or  construction. 

Let  us  see  whether  the  bill  of  indictment  sought  to  be  sus- 


264  NASHVILLE, 

[Stata  vs,  Moflbtt] 

taioed  in  the  casCi  now  under  consideration,  has  escaped  from 
the  defects  of  that  in  The  State  vs.  WalL 

What  are  the  allegations  in  the  present  indictmentf  There 
is  an  attempt  to  meet  the  two  categories  of  the  opinion  in  the 
case  of  The  State  vs.  WaU^ 

1st.  That  the  indictment  should  show,  that  an  issue  or  ques- 
tion of  competency  and  qualification  of  the  jury  generally:  or, 

8d.  Of  the  juror  in  particular,  who  was  sworn  on  his  voir 
dire,  was  submitted  by  the  parties  to  the  court. 

The  present  bill  of  indictment  shows  no  such  thing.  It 
charges,  that  the  question  as  to  competency  and  qualification  of 
the  jurors  summoned,  was  submitted  to  the  court,  and  was  de- 
termined by  the  court,  but  does  not  state  how  it  was  submitted. 
It  further  charges,  that  the  prisoner,  W.  Mofiatt,  being  duly 
summoned  as  a  juror,  was  then  and  there  presented  andofl^d 
as  a  juror,  when  it  became  a  material  question  before  the  court, 
as  to  the  competency  of  Mo£Eatt  as  a  juror,  whether  lie  had  form- 
ed or  expressed  an  opinion  as  to  the  guilt  or  innocence  of  the 
prisoner  he  was  summoned  to  try;  and  upon  his  oath  taken,  said 
he  had  not,  upon  which  he  was  accepted  as  a  juror,  and  con- 
cludes by  the  averment,  that  at  the  time  he  was  so  summoned 
and  examined,  he  well  knew,  that  he  had  both  formed  and  ex- 
pressed an  opinion  contrary  to  his  oath. 

This  is  the  substance  of  the  bill  of  indictment  fairly  extract- 
ed. Well,  does  it  meet  ^hat  is  required  in  the  case  of  The 
State  vs.  Wall?    By  no  manner  of  means. 

That  case  shows,  that  it  became  neoessary  and  material  to 
ascertain  whether  the  juror  had  formed  or  expressed  an  opinion, 
as  to  the  guilt  or  innocence  of  the  person  he  was  called  to  try. 
But  the  court  said,  that  was  not  sufficient;  but  that  the  indict- 
ment should  show,  that  an  issue  or  question  of  competency  or 
qualification,  bad  been  submitted  by  the  parties  to  the  court. 

Now,  if  there  be  no  such  question  submitted,  the  court  has  no 
right  to  try  it.  And  yet  it  may  be  very  important  and  material 
to  the  correct  trial  of  the  case.  But  not  having  been  submitted 
by  the  parties,  it  is  not  an  issue  before  the  court,  and  no  perjury 
can  be  committed  in  connection  with  it. 

But  furthermore,  there  1$  no  direct  averment  that  the  factum 
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of  the  jurors  not  having  formed  and  expressed  an  opinion^  was 
untrue,  but  a  mere  allegation,  that  he  well  knew,  that  he  had 
formed  and  expressed  an  opinion.     This,  we  think,  is  not  good. 

The  indictment,  in  the  case  of  The  State  vs.  Wally  is  more 
perfect  in  this  particular;  it  charges,  that  the  juror  swore  that  he 
had  not  formed  or  expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  prisoner,  when  in  fact  he  bad  both  formed  and  ex- 
pressed an  opinion,  and  that  he  swore  falsely  in  that  respect. 

In  order  not  to  be  misunderstood,  we  say,  further,  that  when 
we  assert,  "that  the  indictment  should  show,  that  an  issae  or 
question  of  competency  and  qualification,  either  of  the  jury 
generally,  or  of  the  juror  in  particular,  who  was  sworn  on 
bis  voir  dire^  was  submitted  by  the  parties  to  the  court," 
we  mean,  that  the  objection  must  be  either  expressly  or  ta* 
citly  to  the  whole  of  the  jurors  presented,  whereby  they  are  ex* 
amined  individually  without  special  objection  in  every  instance; 
or  that  a  particular  juror  who  is  examined,  must  be  so  examin- 
ed upon  special  objection  to  him  individually,  either  on  the 
part  of  the  State  or  prisoner. 

For  these  reasons  the  judgment  of  the  Circuit  Court  will  be 
affirmed. 


Williams  &  Hubbabd  vs.  Dufft. 

1.  A  note  or  bill  single  declared  on  can  only  be  made  a  part  of  tbe  record,  by  a  bill  of 
exceptions  or  by  die  pleadings. 

2.  When  a  joint  judgment  is  rendeied  sereral  persons,  one  of  whom  did  not  pleady 
it  is  held  that  soch  judgment  is  erroneous  as  to  all,  the  judgment  being  an  en- 
tire thing. 

This  action  of  debt  was  tried  in  the  circuit  court  of  Smith 
county,  by  Judge  Carutbers,  and  a  jury,  and  verdict  and  judg- 
ment rendered  in  favor  of  plaintiff,  Duffy,  against  Bennety 
Hubbard  and  others.    All  appealed  except  Bennet. 

FUci  for  plaintifis  in  error. 
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GuUd^  for  the  defendant  in  error. 

GRBENy  J.  delivered  the  opinion  of  the  court* 

This  is  an  action  for  debt,  brought  in  the  Circuit  Court  of 
Smith  county,  by  the  defendant  in  error,  Duffy,  against  W.  B. 
Wahon,  W.  T.  Williams,  David  C.  Hubbard,  H-  H.  Holland 
and  R.  A.  Bennet 

The  declaration  alleges  that  the  defendants,  Walton,  Wil- 
liams, Hubbard  and  Hubbard,  executed  to  R.  A.  Bennet  their 
writing  obligatory  for  $245,  payable  when  James  K.  Polk  is 
elected  President  of  the  United  States  in  1844;  and  that  Ben- 
net assigned  the  said  writing  obligatory  to  the  plaintiff, — ^who 
made  demand  when  the  same  became  due,  and  gave  notice 
thereof  to  the  said  Bennet* 

To  this  declaration,  the  defendant  Holland  pleaded  that  the 
said  writing  obligatory  was  executed  for  a  gambling  conside- 
ration. 

The  defendant  WilUams  pleaded  payment;  Walton  and 
Hubbard  pleaded  payment  and  set  off;  and  Bennet  failed  to 
plead  to  the  declaration.  On  the  trial,  a  noLpros.  was  entered 
as  to  Holland, — and  a  jury  was  sworn  to  try  the  issue  between 
the  plaintiff  and  the  defendants,  Walton,  Williams,  Hubbard 
and  Bennet,  who  found  for  the  plaintiff  and  assessed  his  dam- 
ages to  $8  70  cents;  whereupon  the  court  adjudged  that  the 
plaintiff  recover  of  the  defendants  Walton,  Williams,  Hub- 
bard and  Bennet,  the  debt  and  damages  aforesaid.  The  de- 
fendants, Williams  and  Hubbard,  alone  prosecute  this  writ  of 
error.  The  plaintiffs  in  error,  insist  this  is  a  gambling  trans- 
action, and  therefore  void.  The  clerk  has  copied  a  bill  single 
into  this  record,  upon  which  it  is  said,  this  suit  is  founded.  But 
this  bill  cannot  be  noticed,  as  part  of  the  record.  It  is  not 
made  such  by  a  bill  of  exceptions,  nor  upon  oyer  in  the  plead- 
ings. We  can  therefore  only  judge  of  the  character  of  the  ob- 
ligation as  it  is  in  the  declaration. 

And  there  is  nothing  stated  in  the  declaration  from  which  we 
can  see  that  the  obligation  sued  on,  was  executed  upon  a  gam- 
ing consideration.    It  is  payable,  it  is  true,  upon  the  contin- 
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gency  of  the  election  of  James  K.  Polk,  President  of  the  Unit- 
ed States;  but  there  is  nothing  stated  to  show,  that  a  smaller 
sum  was  to  be  received  in  case  of  his  non-election,  so  as  to 
show  that  a  wager  existed  between  the  parties. 

But  we  think  this  judgment  is  erroneous,  because  the  verdict 
and  judgment  are  against  Bennet,  who  did  not  plead,  jointly 
with  the  other  defendants,  who  did  plead.  As  to  Bennet,  the 
jury  improperly  find  a  verdict  as  upon  issue,  when  he,  by 
pleading,  had  made  no  issue — ^and  upon  this  verdict,  the  court 
erroneously  pronounced  judgment. 

It  is  true,  Bennet  does  not  prosecute  a  writ  of  eiror,  and 
therefore,  as  to  him,  the  judgment  below  remains  in  force;  but 
the  judgment  is  a  joint  one,  against  all  the  parties,  and  is  an 
entire  thing, — and  being  eironeous  as  to  Bennet,  is  erroneous  as 
to  the  present  plaintiffs  in  error. 

The  judgment  against  the  plaintiffs  in  error  must  be  reversed, 
and  the  cause  as  to  them,  must  be  remanded  for  another  trial. 


Cbowdbr  vs.  Sims. 

Where  there  are  leveral  defendants  in  an  execution,  and  there  is  a  finding  of  no  personal 
property  as  to  one  of  the  defendants,  the  execution  may  be  then  levied  on  his  real 
estate.  It  need  not  appear  by  the  return,  diat  the  personal  property  of  all  the  de- 
lendants  is  exhausted  before  real  estate  may  be  seised. 

Sims  instituted  his  action  of  ejectment  against  Crowder  in 
the  Circuit  Court  of  White  county,  Judge  Caruthers  presiding, 
and  a  verdict  and  judgment  were  rendered  in  favor  of  Sims. 
Crowder  appealed  from  the  judgment. 

&  Tnmeyj  for  the  plaintiff  in  error. 

Campbdlj  Gooddll  and  Savage^  for  defendant  in  error. 

Reesk,  J.  delivered  the  opinion  of  the  court. 

The  lessor  of  the  plaintiff,  and  the  defendant,  both  claim  title 
33_Vol.  vii. 
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to  the  land  in  controversy  under  a sberiiF's  sale  and  deed;  each 
sale  and  deed  being  for  the  same  land,  and  the  land  in  each 
instance  sold  and  conveyed  as  the  land  of  one  James  C» 
Kelly. 

The  sale  in  plaintiff's  case  was  made  on  execution,  which 
issued  from  the  Supreme  Court  against  one  Bradley,  who  had 
been  sheriff  of  White  county,  and  tl^  said  James  C.  Kelly^ 
and  numerous  other  persons,  his  sureties.  The  sheriff's  return 
upon  said  execution,  was  as  follows:  '*No  personal  property 
found  in  my  county  of  defendant  James  C.  Kelly;  levied  this 
execution  on  three  tracts  of  land,"  &c.;  and  the  return  then 
proceeds  to  describe  the  lands,  and  to  state  the  sale. 

The  court  on  the  trials  charged  the  jury,  ''that  it  was  neces- 
sary to  the  validity  of  Crowder's  title  that  the  sheriff's  return 
on  the  execution  under  which  he  purchased,  should  show  that 
the  other  defendants,  besides  Kelly,  had  no  personal  property. 
The  return  that  he  bad  no  personalty,  did  not  authorize  a  levy 
on  his  land,  unless  be  waived  his  right,  and  agreed  that  the 
sheriff  might  levy  on  it." 

We  are  of  opinion,  that  the  charge  is  erroneous.  The  act  of 
1794,  ch.  1,  sec.  23,  directs  that  ' 'process  which  heretofore 
issued  against  goods  and  chattels,  lands  and  tenements,  should 
for  the  future  issue  in  the  same  manner,  and  such  as  issued  only 
against  goods  and  chattels,  should  thereafter  issue  against  lands 
and  tenements,  and  the  sheriff  upon  such  process  shall  proceed 
to  levy  the  same  upon  the  goods  and  chattels  of  the  defendant 
in  the  first  instance,  if  any  there  be,  but  if  to  the  best  of  his 
knowledge,  there  be  no  such  goods  and  chattels,  or  not  sufficient 
to  answer  the  plaintiff's  demand,  he  shall  execute  the  same 
upon  the  lands  and  tenements  to  the  amount  of  the  whole  debt," 
&c.  This  provision,  which  renders  lands  alienable  by  execu* 
tion,  is  directory  to  the  sheriff,  to  proceed  first  against  the  goods 
and  chattels,  because  the  latter  are  not  deemed,  by  the  general 
policy  of  the  law,  of  so  permanent  and  valuable  a  nature,  and 
it  is  considered  that  the  defendant  desires  that  it  should  be  first 
subjected  to  sale.  But  what  righ(  or  privilege  has  he  by  the 
terms,  or  the  policy  of  the  statute,  if  without  personal  property 
himself,  that  his  land,  against  which  the  execution  runs,  should 
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be  protected  from  sale,  t^ecause  his  oo-deiendant8  in  the  exe- 
cution,  may  have  personal  piopertyf 

If  he  has  personal  property,  the  whole  execution  may  be  sat- 
isfied out  of  it,  and  he  be  left  to  seek  his  contribution  from  his 
co-defendants  as  he  may  see  proper.  If  he  has  no  personal 
property,  and  has  lands,  the  whole  execution  may  be  levied  of 
his  lands,  and  his  remedy  will  be  the  same.  There  is  nothing 
in  the  statute  to  sustain  the  view  of  the  court  below,  that  all  the 
persooal  property  of  all  the  defendants  in  an  execution  must  be 
sold,  before  the  land  of  any  one  of  them  can  be  levied  on. 

If  this  were  so,  a  principal  debtor  in  an  execution,  as  in  this 
case,  Bradley  the  sheriff,  might  protect  his  real  estdte  from  sale, 
8o  long  as  any  of  his  sureties,  against  whom,  jointly  with  him- 
self, an  execution  might  be  issued,  were  possessed  of  any  per- 
sooal property  in  the  county,  contrary  to  the  express  direction 
of  many  statutes,  to  make  the  money  first  out  of  the  property  of 
I  the  principal*    We  are  not  aware  that  it  has  ever  been  beld^ 

that  an  execution  sale  was  invalid  and  void  as  to  real  estate, 
because  the  sheriff's  return  did  not  show  properly^  that  the  per* 
flonal  estate  bad  been  exhausted. 

The  act  seems  directory  in  its  terms  and  policy,  and  unless 
the  SMCt  itself  bad  declared^  that  a  non-compliance  with  its  di- 
rections should  invalidate  the  sale,  it  is  due  to  the  purchasers 
that  they  should  be  protected  from  loss.  However,  it  is  not 
necessary  that  we  should  touch  any  question,  more  general,  than 
the  one  raised  by  the  record. 

But  it  is  argued,  that  if  the  court  erred  in  the  particular  referr- 
ed to,  still  the  case,  should  not  be  reversed,  because  the  record 
shows,  that  the  twenty  days  written  notice  to  the  defendant  in 
the  execution,  Required  by  the  1st  section  of  the  act  of  1799, 
ch.  14,  was  not  given. 

But  the  record  does  not  show,  that  at  the  time  of  the  sale 
James  C.  Kelly,  the  defendant  in  the  execution,  was  in  posses- 
sion of  the  land  levied  on  and  sold;  on  the  contrary,  the  record 
does  show,  that  James  C.  Kelly  had  conveyed  the  land  to  one 
George  Kelly,  and  that  the  latter  was  in  the  actual  possession. 

The  twenty  days  written  notice  is  only  to  be  given  to  the  de- 
fendant in  the  execution,  when  in  actual  possession  of  the  land. 
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Let  the  judgment  be  reversed,  a  new  trial  be  granted,  and 
the  cause  be  remanded  to  the  Circuit  Court 


Martin  vs.  Ramset. 

A  Biibpcena  to  answer  a  bill  in  chancery,  served  on  Ae  defendant  whilst  in  attendance 
under  suhpcena  as  a  witness,  is  void,  and  the  bill  will  bo  abated  on  the  plea  of  de- 
fendant. 

» 

This  is  a  bill  for  an  account  filed  by  Martin,  administrator  of 
Butcher,  in  the  Chancery  Court  at  Smithville,  against  Ramsey. 
The  defendant  pleaded  in  abatement. 

The  plea  averred,  that  'Uhe  subpoena  to  answer  in  the  cause 
was  executed  on  the  defendant  by  the  sheriff  of  DeKalb  coun- 
ty, whilst  he  was  in  attendance  at  the  Circuit  Court  of  DeKalb 
county,  setting  at  Smithville,  summoned  as  a  witness  on  behalf 
of  the  plaintiff  in  a  suit  then  pending  in  said  court,  in  which 
John  Martin  was  plaintiff,  and  one  R.  R.  Stephens  was  defend- 
ant, and  this  the  defendant  is  ready  to  verify.  Wheretbre  he 
prays  judgment  of  the  court,  if  he  shall  be  compelled  to  make 
any  other  answer,*'  &c. 

This  plea  was  overruled,  and  the  defendant  answered,  and 
a  decree  was  entered  by  Chancellor  Ridley  for  the  complain- 
ant.   From  this  decree  the  defendant  appealed. 

M.  M.  Brienj  for  complainant. 

Burknii  for  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court. 

In  this  case,  the  defendant,  in  due  form  of  law,  pleaded  in 
abatement,  and  verified  the  plea  by  his  affidavit,  that  the  sub- 
poena to  answer  in  the  present  case  was  served,  or  executed 
upon  him,  by  the  sheriff  of  DeKalb  county,  while  he  was  at- 
tending as  a  witness  at  the  Circtiit  Court  for  DeKalb  county 
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at  Smith ville,  in  a  cause  pending  in  said  court,  and  specified  in 
the  plea^  in  which  cause  he  had  been  duly  summoned  as  a  wit- 
ness. 

The  plea,  on  argument,  was  disallowed  by  his  Honor,  the 
Chancellor.  And  if  in  this  he  erred,  it  is  unnecessary  to  en- 
quire into  any  other  question  in  the  record.  We  are  of  opinion 
that  he  did  err. 

The  act  of  1794.  ch.  1,  sec.  34,  Nich.  &  Car.  712,  enacts, 
that  ''during  the  attendance  of  any  person  summoned  as  a  wit- 
ness to  any  court  whatsoever,  and  during  the  time  that  such 
person  is  going  to,  and  returning  from  the  place  of  such  attend^ 
ance,  allowing  one  day  for  every  twenty-five  miles  such  witness 
has  to  travel,  to  and  from  his  place  of  residence,  no  sheriff  or 
other  officer  shall  serve  or  execute  on  any  person  so  attending, 
going  to  or  returning  from  such  court,  any  writ  or  process,  war- 
rant, order,  judgment,  or  decree  in  any  cause,  summons  for 
witnesses  excepted;  and  if  any  such  shall  be  executed,  the 
same  shall  be,  and  is  hereby  declared  null  and  void.''  The 
"process"  of  subpoena  to  answer  in  chancery,  executed  in 
this  case  upon  witness,  is  within  the  very  words  of  the  act. 
It  is  within  its  object  and  policy  alsa  That  was  to  enforce  and 
secure  the  prompt  and  punctual  attendance  of  witnesses;  an 
object  not  likely  to  be  obtained,  if  suits  could  be  commenced 
against  them,  or  other  process  be  served  upon  them  during  the 
time  of  their  attendance.  This  privilege  of  the  witness  is  by 
no  means  limited  to  mere  exemption  from  arrest  The  most 
general  and  comprehensive  terms  are  used  in  the  statute,  and 
the  only  exception  made,  is  that  of  a  summons  as  a  witness; 
and  that  exception  gives  significance  and  effect  to  the  plain  and 
obvious  terms  used  in  the  act.  We  have  no  doubt,  that  the 
words  and  meaning  of  the  act,  embrace  the  case  before  us. 

Let  the  plea  be  allowed,  and  the  bill  dismissed  with  costs. 
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Where  a  bill  it  filed  for  the  Tcctssion  of  a  contract  for  the  purchase  of  land,  after  the 
vendee  has.  had  possestion  of  the  premiBes,  the  court  will,  on  the  decree  of  recission, 
exact  of  the  vendee  and  his  security  for  the  purchase  moQey  the  valua  of  tbs  pram- 
ises  whilst  the  vendee  was  in  possession. 

This  is  a  bill  filed  by  W,  W.  Outlaw,  and  his  surety  W.  Out- 
law, against  Morris,  for  the  rescission  of  a  contract  for  the  pur- 
chase of  land.^  It  was  filed  in  the  Chancery  Court  at  Clarks^ 
ville,  and  at  the  hearing  on  bill,  answer,  replication  and  proof,  a 
decree  was  entered  rescinding  the  contract,  and  ordering  that 
the  defendant  recover  the  value  of  the  premises  during  the  time 
they  were  possessed  by  the  complainant.  From  this  decree  the 
complainants  appealed. 

JohMOft^  for  complainants. 

Shaddefcrdi  for  defendant. 

Rbese,  J.  delivered  the  opinion  of  the  court. 

Judgments  at  law  were  obtained  against  the  vendor  or  pur* 
chaser  of  a  tract  of  land,  and  his  surety,  for  the  price  of  the  land. 
The  vendee  and  bis  surety  file  a  bill  to  enjoin  the  cdilection  of 
such  pricei  and  to  rescind  the  contract  c^  sale.  This  was  done 
by  the  decree  of  the  Chancellor,  but  the  vendee  having  been  let 
into  the  possession  of  the  land,  the  Chancellor,  upon  taking  an 
account,  decreed  that  the  value  of  the  rent  should  not  be  enjoin- 
ed, but  so  much  of  the  judgment  at  law  should  bus  enforced 
against  the  vendee  and  his  surety.  The  surety  here  objects, 
that  there  ought  to  have  been  no  decree  against  him. 

As  between  him  and  the  vendor,  the  objection  was  groundless; 
he  was  not,  bdeed,  surety  for  the  rent,  eo  nominet  but  he  was 
surety  for  the  whole  price  of  the  land.  ^  So  much  of  that  price 
as  was  just,  under  the  circumstances,  the  Chancellor  had  a 
right  to  enforce,  not  only  against  the  principal,  but  his  surety. 
Of  course  the  surety  has  his  remedy,  if  he  should  pay  any  thing 
lor  his  principal. 

Let  the  decree  be  affirmed. 
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Parol  evidence  is  admissible  po  prove  an  agreement,  on  the  assignment  of  negotiable 

paper,  to  waive  demand  and  notice. 

This  case  was  tried  in  the  Circuit  Court  of  Overton  county, 
by  judge  Caruthers  and  a  jury,  and  a  verdict  and  judgment 
rendered  for  the  defendant,  from  which  the  plaintifF  appealed. 

7\mey  and  Minnis,  for  the  plaintiff  in  error. 

CuUamj  for  defendant  in  error. 

TiTBLBT,  J.  delivered  the  opinion  of  the  court. 

.  This  is  an  action,  commenced  by  the  plaintiff  against  the  de- 
fendant, removed  by  appeal  into  the  circuit  court  of  Overton 
county,  where  it  was  tried  at  the  October  term,  1846. 

Upon  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiff  read  a  note  in  evidence,  in  the  words  and  figures  fol- 
lowing, to  wit: 

*<One  day  after  date,  I  promise  to  pay  Joel  Martin  thirty 
dollars,  for  value  received,  this  9th  of  March,  1840.'' 

Wm.  Mat  [seal.] 

On  the  back  of  which  was  the  following  endorsement. 

*^1  assign  the  within  note  to  A.  Dick,  for  value  received,  this 
8rd  day  of  May,  1843.  J.  C.  Martin. 

The  plaintiff  then  introduced  James  Dick,  by  whom  he  pro- 
posed to  prove,  that  at  the  time  the  note  was  transferred  by 
Martin  to  him,  that  he  promised  and  agreed  that  he  would  pay 
the  note  and  money  advanced  to  him  for  the  note,  without  any 
demand  or  notice— that  he  only  wanted  the  money  a  few  days, 
and  would  pay  it,  and  take  up  the  note.  This  evidence  was 
rejected  by  the  court,  and  there  was  a  verdict  and  judgment 
for  the  plaintiff. 

In  the  rejection  of  this  testimony,  we  think,  the  court  erred. 

We  presume  the  court  in  rejecting  the  testimony,  did  so  up 
on  the  belief  tfatt  t^tH(^  assignment  was  a  written  contract,  which' 
could  not  be  Wftiv^ii}  by  parol  proof.     The  defendant's  right  to 
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have  the  demand  made  and  notice  of  the  dishonor  of  the  note 
is  an  implication  of  law,  arising  out  of  the  custom  of  merchants; 
being  then  not  an  ejcpress,  but  an  implied  stipulation,  parol 
proof  may  be  heard,  that  the  defendant  had  waived  this  right 
and  bound  himself  to  pay  without  demand  and  notice. 

Story  in  his  Commentaries  on  Promissory  Notes,  sec.  271, 
says:  *'In  the  next  place,  as  to  cases  of  special  agreement  be- 
tween the  holder  and  a  particular  endorser,  in  waiving  due 
presentment  of  the  note.  This  proceeds  upon  the  well  known 
maxim,  quUibeC  potest  renuciare  juH  pro  se  introdttcto.  If  the 
agreement  is  prior  to  the  maturity  of  the  note,  it  necessarily 
amounts  to  a  dispensation  from  a  due  presentment  of  the  note, 
and  it  would  operate  as  a  fraud  upon  the  holder  if  the  objection 
were  available  afterwards,  since  he  may  have  regulated  his 
conduct  as  to  the  neglect  in  consequence  of  his  confidence  in 
the  agreement."  In  sec.  279,  of  same  work,  the  author  further 
says:  *'In  many  cases  the  promise  of  an  endorser,  either  prior, 
or  subsequent  to  the  maturity  of  the  note,  is  relied  on  as  evi- 
dence to  establish  a  waiver  of  due  presentment,  or  due  notice 
of  the  dishonor  of  the  note.  And  all  the  circumstances  of  the 
case  must  be  then  taken  into  consideration,  in  order  to  ascer- 
tain whether  the  promise  does,  or  does  not  amount  to  such  a 
waiver.  Thus,  when  the  endorser  promised  a  Bank  to  attend 
to  a  renewal  of  a  note  held  by  the  Bank,  and  to  take  care  of 
it,  and  also  directed  the  usual  notice  to  the  maker,  when  it  be- 
came due  to  be  sent  to  himself;  it  was  held  to  amount  to  pre- 
sumptive evidence  of  a  waiver  by  him  of  a  regular  present- 
ment and  notice:  Taunton-  BariJk  vs.  Bichardson^  5  Pickering's 
Reps.,  436.  So  where  the  endorsee  of  a  note,  at  the  time  when 
the  note  was  endorsed  to  him,  told  the  endorser  that  he  had  no 
confidence  in  the  other  parties  to  the  note,  and  did  not  know 
them,  and  should  look  wholly  to  him:  and  the  endorser  replied, 
that  he  should  be  in  New  York,  where  the  endorsee  lived, 
when  the  note  became  due,  and  would  take  it  up  if  not  paid  by 
any  other  party,  it  was  held  to  warrant  the  conclusion  that 
there  was  a  waiver  of  notice.  Boyd  vs.  Cleveland^  4  Picker- 
ing's Reps.,  525.  In  the  case  of  BcJcer  vs.  Prentissy  6  Mass. 
RepS',  430,  Chief  Justice  Parsons,  in  delivering  the  opinion  of 
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the  court,  says:  **Parol  evidence  may  be  given  to  contradict  a 
written  simple  contract,  or  to  show  that  the  whole  of  it  was  not 
reduced  to  writing,  but  that  it  was  made  with  certain  restric- 
tions, conditionst  or  limitations  expressly  agreed  upon,  but  not 
contained  in  the  written  contract,  but  that  a  written  simple 
contract  must  be  explained  according  to  the  true  construction 
of  it,  and  not  by  parol  evidence,  where  there  are  no  latent  am- 
biguities; because,  the  written  terms  of  the  contract  are  better 
evidence  of  its  intent,  than  parol  explanation.  That  is,  a 
written  simple  contract  may  be  contradicted,  or  added  to  by 
parol  proof,  but  cannot  be  so  explained  unless  in  the  case  of 
latent  ambiguity.  In  the  case  of  Fuller  vs.  McDonald  Admr. 
8  Greenleaf,  215,  it  is  held.  *'If  the  payee  of  a  negotiable 
note,  endorse  it  in  blank,  he  thereby  assumes  a  legal  liability  as 
endorser,  depending  upon  written  evidence,  and  parol  evi- 
dence was  inadmissible  to  convert  it  into  a  contract  of  guar- 
antee; but  that  parol  evidence  was  admissible  to  show  that  the 
right  to  demand  and  notice  was  waived  by  the  endorser,  and 
that  it  was  waived  by  the  endorser,  and  that  it  was  not  neces- 
sary that  such  waiver  be  positive;  but  that  it  might  result  by 
implication  from  usage,  or  from  any  understanding  between 
the  parties  which  is  of  a  character  to  satisfy  the  mind,  that  a 
waiver  was  intended." 

In  the  case  of  Kimbro  vs.  Lamb^  5  Hum.  17,  it  appeared 
that  the  endorsement  of  the  note  was  made  in  blank,  and  that 
the  plaintiff  filled  it  up,  waiving  demand  and  notice — ^there  was 
proof  tending  to  show,  that  at  the  time  of  the  endorsement,  the 
defendant  give  the  plaintiff  authority  to  fill  it  up,  as  might  best 
suit  his  interest.  This  testimony  was  rejected  by  the  circuit 
judge,  for  which  reason,  this  court  reversed  his  judgment,  hold- 
ing that  parol  proof  was  admissible  to  prove  such  authority, 
and  that  it  was  equally  binding  upon  the  defendant  as  if  he 
had  filled  the  endorsement  himself. 

These  authorities  show  most  conclusively  that  the  circuit 
judge,  in  rejecting  the  testimony  in  this  case,  which  was  of- 
fered to  prove  a  waiver  of  demand  and  notice  at  the  time  of  the 
endorsement,  erred.     We  therefore  reverse  his  judgment,  and 

remand  the  case  for  a  new  trial. 
34— Vol.  vii. 
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Donaldson  vs.  Youno  &  Cokbr* 

Ao  application  to  open  the  biddings  in  the  ca«e  of  a  sale  of  estate  for  division,  rests  on 
different  g^ronnds  from  a  forced  sale  at  the  instance  of  creditors.  In  a  sale  for  divi- 
sion, the  proprietors  have  the  rig^ht  and  power  to  direet  obd  control  to  a  maoh  great 
er  extent  the  time  and  manner  of  the  sale. 

In  this  case  of  petition  for  the  sale  of  real  estate  in  Smith 
county  by  the  proprietors  for  the  purpose  of  division,  the  sale 
was  ordered  and  was  made  by  the  clerk.  An  application  was 
made  to  open  the  biddings,  but  the  presiding  judge,  Carutbers, 
refused  the  application  and  confirmed  the  sale.  The  petition- 
ers appealed. 

MeigSj  Guild  and  CuUom^  for  petitioners. 

CartUkerSi  for  the  defendants. 

Gbben,  J.  delivered  the  opinion  of  the  court. 

In  this  case,  the  complainants,  devisees  of  the  late  judge 
GaAon,  of  North  Carolina,  filed  their  petition  in  the  Smith  Cir- 
cuit Courtf  for  the  sale  of  a  large  tract  of  land  devised  to  themt 
lying  in  Smith  county.  A  Decree  was  made,  directing  the 
clerk  to  make  the  sale  according  to  the  prayer  of  the  petition — 
and  report  his  proceedings  to  the  court.  The  land  consisted  of 
a  large  tract,  some  seven  thousand  acres,  which  was  surveyed 
and  laid  ofFinto  convenient  lots,  and  was  advertised  to  be  sold 
the  10th  of  June,  1846.  Shortly  before  the  sale,  the  Clerk 
received  a  letter  from  one  of  the  complainants,  Donaldson, 
dated  Baltimore,  25th  May,  stating,  that  judge  Manly,  the  guar- 
dian of  the  minor  complainants,  was  prevented  from  attending 
the  sale,  by  a  bilious  attack  which  then  confined^him  to  his  room 
in  that  city — and  requesting,  in^  behalf  of  judge  Manly,  that  the 
sale  be  postponed. 

Under  the  advice  of  the  circuit  judge,  the  clerk  declined 
postponing  the  sale,  the  same  having  been  extensively  adver- 
tised, and  it  was  understood  many  persons  designed  attending, 
to  purchase  lands — it  was  thought  a  postponement  might  de- 
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stroy  confidence  in  future  advertisements,  and  therefore  the 
sale  was  made  at  the  day  appointed* 

When  the  clerk's  report  was  made  to  the  court,  at  the  suc- 
ceeding term,  the  complainants  filed  their  petition,  setting  forth 
the  price  at  which  each  lot  had  been  sold,  alleging  that  the  lands 
were  worth  greatly  more  than  they  had  brought,  and  praying 
that  the  biddings  might  be  opened.  Many  of  the  purchasers  of 
lots  came  in  and  agreed  to  make  advances  upon  their  bids, 
which  were  satisfactory  to  the  complainants,  and  the  sales 
were  confirmed  as  to  them,  by  consent — but  the  defendants, 
Young  and  Coker,  having  bought  the  lots  Nos.  5  and  10,  con- 
taining 1069  acies,  for  $8,501,  refused  to  advance  any  thing 
thereon,  and  insisted  on  a  confirmation  of  the  sale. 

The  complainant,  Donaldson,  offered,  in  behalf  of  himself 
and  Manly,  to  advance  upon  the  defendants'  bid  for  lots  No. 
5  and  10,  the  sum  of  $1600,  and  insisted  that  the  bidding  be 
opened.  The  court,  upon  the  whole  case,  refused  to  permit 
the  biddings  to  be  opened,  and  the  complainants  appealed  to 
this  court. 

An  application  to  the  discretion  of  the  court  to  open  the  bid- 
dings in  a  case  like  this,  will  not  be  yielded  to,  as  a  matter  of 
course,  merely  on  the  ground  of  inadequacy  of  price,  and  an 
offer  to  advance  60  per  cent  upon  the  bid: — ^Nor  do  we  think 
it  ought  to  be  refused,  in  all  cases,  except  when  there  is  fi^aud, 
or  mistake,  or  special  circumstances,  affording  a  proper  ground 
for  equitable  relief  in  cases  of  private  contracts. 

Many  cases  might  be  stated,  where  the  circumstances  at- 
tending a  master's  sale,  would  be  calculated  to  diminish  the 
price  of  the  property  in  such  way  as  to  make  it  proper  to  set 
aside  the  sale  and  open  the  biddings;  but  which  in  a  private 
sale  would  not  be  such  as  to  afford  a  ground  of  equitable  relief. 
The  decision  of  each  case  must  depend  upon  its  own  circum- 
stances. 

In  the  case  now  before  the  court,  the  sale  was  not  ordered, 
as  the  result  of  a  pending  litigation  between  adversaries;  but 
parties,  in  order  to  a  division  of  their  estate,  ask  the  aid  of  the 
court,  under  the  statute,  to  assist  them  in  selling  their  own 
land.     The  sale  was  ordered,  and  the  day  fixed,  and  advertis- 
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ed  by  tbe  clerk  for  making  the  sale.  The  only  two  a«iult  com- 
plainants are  prevented  from  attending,  by  the  sickness  of  one 
of  them,  and  they  request  the  clerk  to  postpone  it*  But  tbe 
sale  goes  on  in  their  absence,  and  their  lotSt  wortbf  according 
to  the  proofy  $5,345,  are  sold  for  only  $39501. 

In  a  case  like  this,  when  the  owners  of  land  procure  it  to  be 
sold  for  their  own  benefit,  they  should  be  permitted  to  control 
it.  It  is  true,  in  this  case,  there  were  minors  interested.  But 
that  circumstance  should  not  have  induced  the  court  and  clerk 
to  disregard  the  wishes  of  the  guardian.  He  had  taken  the  re- 
sponsibility to  petition  in  their  behalf^  to  bring  these  lands  into 
market,  and  doubtless,  intending  to  attend  the  sale,  and  protect 
their  interests.  When  prevented  from  doing  so,  by  an  unfor- 
seen  providence,  it  was  the  duty  of  the  clerk,  at  his  request,  to 
appoint  a  subsequent  day  for  the  sale.  If  he  might  take  the 
responsibility  of  bringing  land  of  his  wards  to  sale,  surely  he 
might  be  trusted  to  indicate  the '  time  at  which  the  sale  should 
take  place;  especially,  when  by  a  compliance  with  bis  wishes, 
they  would  have  the  benefit  of  his  presence  at  the  sale,  by 
which  their  interests  might  be  protected. 

Suppose  persons  owning  a  tract  of  land  in  common,  peti« 
tion  a  sale  thereof,  under  the  statute,  with  a  view  to  a  division, 
each  intending  to  bid  for  the  whole;  one  of  them  is  sick,  and 
they  all  desire  the  clerk  to  postpone  the  sale,  but  he  declines  to 
do  so,  and  the  estate  is  sacrificed  for  two  thirds  of  its  value — 
could  it  be  doubted  that  tbe  biddings  should  be  opened  in  such 
case?  We  think  not.  Nor  do  we  see  that  such  a  case  differs 
from  the  one  before  us. 

Without,  therefore,  discussing  the  question,  whether  in  an 
ordinary  one  of  a  chancery  sale,  the  circumstances  disclosed  in 
this  record,  would  demand  the  reversal  of  the  decree  below, 
we  think  that  sales  made  for  the  accommodation  of  parties 
under  the  statute,  stand  upon  a  different  footing,  and  are  not 
subject  to  precisely  the  same  principles. 

This  decree  confirming  the  sale  of  lots  No.  5  and  10,  must 
be  reversed  and  remanded  to  the  Circuit  Court  of  Smith  county 
for  the  biddings  to  be  opened,  upon  the  petitioners,  Donaldson 
and  Manly,  advancing  50  per  cent,  on  the  defendants  bid;  and 
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making  tbe  deposites  and  executing  the  bonds  required  in  the 
original  decree. 

DECREE. 

This  cause  was  beard  on  a  former  day  of  the  term  upon  the 
transcript  of  the  record  from  the  Circuit  Court  for  Smith 
county,  and  upoQ  argument  of  counsel  on  both  sides.  And 
the  court,  being  thereupon  of  opinion,  that  where  the  proprie- 
tors of  land  apply  to  a  court  for  authority  to  sell  the  same  for 
the  purpose  of  division,  they  have  the  right  and  power  to  di* 
rect  the  time  and  manner  of  the  sale,  and  that  the  Clerk  and 
Master,  in  making  the  sale,  ought  as  near  as  may  be,  to  con- 
form to  their  wishes  in  the  premises;  and  it  appearing  to  the 
court  that,  in  this  case,  the  clerk,  under  the  instruction  of  the 
circuit  judge,  declined  to  postpone  the  sale  though  requested  to 
do  so  by  the  guardian  of  the  infant  proprietors,  whereby  the 
lots  Nos.  5  and  10  of  said  land  in  the  record  mentioned,  were 
sold  for  a  price  much  below  their  value,  and  that  tbe  court  be- 
bw  denied  aa  application  to  open  the  biddings,  and  confirmed 
tbe  sale. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  decree 
of  the  Circuit  Court,  confirming  the  sale  of  lots  No.  6  and  10, 
be  reversed,  and  that  the  cause  be  rewarded  to  tbe  Circuit 
Court  of  Saiith  for  the  biddings  to  be  opened  upon  the  peti- 
tioners, Donaldson  and  Manly,  advancing  50  per  cent  on  tbe 
defendant's  bid,  and  making  the  deposites  and  executing  tbe 
bonds  required  in  the  original  decree.  And  it  is  further  ad- 
judged, that  the  complainants  pay  the  costs  of  the  proceedings 
below,  and  that  the  costs  in  this  court  be  paid  by  plaintiffs  and 
the  defendants  each  one  half. 
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Young  vs.  Dibbell. 

Where  an  agent  paid  out  the  money  of  hit  principal  in  diicharge  of  a  debt  due  by  ano- 
ther, it  is  held,  that  the  principal  had  no  cause  of  action  against  him  for  whose 
benefit  his  money  had  been  paid.     No  one  can  be  made  a  debtor  without  his  consent. 

This  is  an  action  of  assumpsit,  instituted  in  the  Circuit  Goort 
of  White  county.  It  was  tried  on  the  plea  of  non-assumpsit 
by  Judge  Caruthets  and  a  jury  of  the  county,  and  a  verdict  and 
judgment  rendered  for  the  defendant.  From  this  judgment 
the  defendant  appealed. 

&  Tumey^  for  plaintiff. 

Ooodattf  for  defendant. 

GiUBSNy  J.  delivered  the  opinion  of  the  court* 

This  is  an  action  brought  for  monies  laid  out  and  expended 
for  the  use  of  the  defendant.  The  bill  of  exceptions  shows,  that 
in  the  summer  of  1844,  the  defendant,  Dibrell,  employed  one 
Bradley  to  take  horses  to  the  southern  market  for  him;  that 
Dibrell  was  to  pay  all  the  expenses,  and  Bradley  was  to  share 
half  the  pn^ts.  While  on  this  trip,  Bradley  contracted  a  debt 
for  expenses,  and  executed  his  own  note  therefor.  When  he 
returned,  in  the  fall  of  1844,  his  agency  for  Dibrell  ceased.  In 
the  fall  of  1845,  the  plaintiff,  Young,  employed  Bradley  to  go 
to  the  south  with  horses  for  him;  and  on  his  return  he  paid  with 
Young's  money  the  debt  he  had  contracted,  while  he  was  Dib- 
relPs  agent  Whereupon  Young  sued  Dibrell,  to  recover  the 
amount  so  paid. 

The  court  charged  the  jury,  *Uhat  if  afler  the  partnership  be- 
tween Bradley  &  Dibrell  ceased,  Bradley  paid  out  Young's 
money  in  discharge  of  his  debt,  without  any  authority  from 
Dibrell,  or  any  agency  under  him.  Young  could  look  alone  to 
Bradley,  his  owii  agent;  that  he  could  not  make  Dibrell  his 
debtor  without  his  consent."  The  jury  found  for  the  defend- 
ant, and  the  court  refused  to  grant  a  new  trial. 

There  is  no  error  in  this  record.    There  is  no  privity  between 
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Young  and  Dibrell,  for  which  an  implied  contract  to  pay  him 
for  the  money  Bradley  expended  can  arise.  Dibrell  was  liable 
to  Bradley  for  the  expenses  of  his  horses,  and  conid  not*  also  be 
made  the  debtor  of  any  person,  whose  money  Bradley  might 
employ  in  the  payment  of  debts  contracted  for  expenses. 
Affirm  the  judgment. 


Bank  of  Tennessee  vs.  S.  Turney. 

Where  the  plaintiiT  obttuns  a  judgment  against  the  maker  and  endorser  of  a  note,  he 
may  stop  the  sale  of  property  levied  on  as  the  property  of  the  principal,  though  the 
endorser  may  tender  a  bond  of  indemnity  to  the  sheriff,  and  request  him  to  leU. 
And  on  a  motion  to  quash  the  execution  against  the  endorser,  on  the  ground  of  a  pre- 
▼lous  levy  on  property  sufficient  to  satisfy  the  judgment;  it  is  competent  to  prove  that 
the  property  levied  on  was  not  subject  to  the  execution. 

The  Bank  of  Tennessee  recovered  a  judgment  against  Jen- 
kins, principal  in  a  promissory  note,  A.  W.  and  W.  Dibrell  and 
Sam.  Turney  endorsers,  in  the  Circuit  Court  of  White  county. 
An  execution  issued  and  was  levied  on  some  slaves  as  the  pro- 
perty of  A.  Dibrell,  of  value  sufficient  to  pay  the  debt.  Tur- 
ney indemnified  the  sheriff,  and  directed  him  to  selL  The  bank, 
however^  forbid  the  sale.  An  alias  Ji.fa.  was  issued  and  levied 
on  the  property  of  Turney.  He  obtained  a  supersedeas,  and  at 
the  return  thereof  made  his  motion  to  quash  the  execution,  on 
the  ground  of  a  previous  levy  on  a  sufficiency  of  property  to 
satisfy  it.  The  bank  proposed  to  prove,  that  the  first  execution 
was  levied  on  property  not  subject  to  the  satisfaction  thereof. 
This  testimony  was  rejected  and  the  execution  was  quashed* 

From  this  judgment  the  defendant  appealed. 

Foggf  for  plaintiff  in  error. 

Ooodall  and  Nicholson,  for  defendant  in  error. 

TuBLBY,  J.  delivered  the  opinion  of  the  court. 

^^  • 

This  was  an  application  on  the  part  of  Samuel  Turney,  in 
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the  Circuit  Court  of  White  county^  to  quash  an  execution  in 
favor  of  the  Bank  of  Tennessee  against  him  and  James  Jen^ 
kins^  A.'  W.  Dibrell  and  Anthony  Dibreli,  upon  the  foUowing 
grounds: 

The  judgment,  upou  which  the  execution  was  issued,  had 
been  rendered  upon  an  accommodation  note  discounted  by  the 
Bank,  drawn  by  James  Jenkins,  and  endorsed,  first,  by  A.  W. 
Dibrell  and  Anthony  Dibrell,  and  lastly,  by  Samuel  Turney, 
the  defendant. 

When  the  execution  came  to  the  hands  of  the  sheriff  of 
White  county,  Samuel  Turney  procured  the  sheriff  to  levy  it 
upon  several  negroes  as  the  property  of  Anthony  Dibrell,  which 
were  of  sufficient  value  to  satisfy  the  execution,  if  they  were 
the  property  of  Dibrell;  but  this  was  a  disputed  question,  and 
the  sheriff  demanded  and  received  from  Turney  a  bond  of  in- 
demnity before  he  would  make  the  levy. 

Upon  the  facts  of  this  levy  being  made  known  to  the  proper 
officers  of  the  Bank  by  the  sheriflF,  he  was  by  them  forbidden  to 
sell  said  negroes,  and  the  same  was  so  returned.  Afterwards 
the  Bank  caused  an  alias  execution  to  be  issued,  which  was 
superseded  by  Turney,  and  on  his  motion,  the  execution  was 
quashed,  upon  the  ground,  that  the  previous  levy  was  a  satis- 
faction thereof.  Upon  the  trial  the  Bank  proposed  to  prove 
that  the  negroes  levied  upon  were  not  the  properly  of  Anthony 
Dibrell,  but  the  court  refused  to  hear  the  proof. 

We*think  the  Circuit  Judge  erred,  both  in  quashing  the  exe- 
cution, and  in  rejecting  the  proof.  The  plaintiff,  of  necessity, 
must  have  the  control  of  his  own  execution,  and  shall  not  be 
made  a  trespasser  upon  the  rights  of  others,  by  an  act  of  the 
defendant.  Neither  the  sheriff,  nor  the  defendant  in  the  exe- 
cution, will  be  permitted  to  involve  the  plaintiff  in  a  law  suit, 
without  his  consent,  by  levying  upon  the  property  of  a  third 
person,  who  is  no  party  to  the  execution;  if  the  title  to  the  pro- 
perty, proposed  to  be  levied  upon,  be  of  so  doubtful  a  charac- 
ter, that  the  sheriff  is  unwilling  to  levy  without  indemnity,  and 
the  plaintiff  be  unwilling  to  risk  himself  by  giving  it,  a  co-de- 
fendant has  no  right  to  do  it  for  him,  and  he  may  stop  the  sale, 
if  he  please,  and  the  co-defendant  must  seek  redress  against 
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the  property  himself,  by  obtaining  a  judgment  in  his  own  name 
and  fanning  his  execution  thereon. 

But,  farther  more,  it  has  never  been  held,  that  a  levy  of  an 
execation  apon  property  which  does  not  belong  to  the  defend- 
ant in  the  execution,  but  a  third  person,  is  a  satisfaction  of  the 
execution;  and  when  the  Bank  proposes  to  prove  that  the  ne- 
groes levied  upon  were  not  the  property  of  Anthony  Dibrell, 
the  Circuit  Judge  should  have  heard  the  proof. 

Let  the  judgment  of  the  Circuit  Court  be  reversed,  and  the 
petition  for  a  st^persedecu  be  dismissed. 


Chbaiees  vs.  Aldbeson. 

A  bond  taken  for  tb«  delivery  of  property  to  a  tbertflf  after  the  return  day  of  the^./<7<» 
where  there  was  not  time  for  tale  before  the  return  day,  is  a  valid  bond. 

Houston^  for  the  plaintiff  in  error. 

S*  D*  FriersaUf  for  the  defendant  in  error. 

* 

Reesb,  J.  delivered  the  opinion  of  the  court. 

This  case  was  brought  to  the  Circuit  Court,  by  the  petition 
of  defendant  for  writs  of  certiorari  and  supersedeas^  for  the  pur- 
pose of  having  an  execution  quashed,  which  had  been  issued 
against  him. 

The  ground  of  the  proceeding  was,  that  the  testator  of  defend- 
ant in  errcN",  had  obtained  a  judgment  against  Jenkins,  the  ma- 
ker, and  the  plaintiff  in  error,  and  another,  the  endorsers  of  a  bill 
single,  for  the  amount  thereof.  An  execution  issued  upon  this 
judgment,  which  the  sheriff  was  required  by  law  to  satisfy  out 
of  the  property  of  Jenkins,  the  maker  of  the  bill  single,  and  he 
accordingly  levied  the  same  upon  the  property  of  Jenkins,  of 
▼aloe  sufficient  to  satisfy  the  execution.  This  property  was 
personal,  to  wit,  slaves;  and  there  not  being  time  for  the  sheriff 
to  advertise  and  sell,  he  returned  that  fact,  together  with  the 

levy,  to  the  court,  according  to  the  exigency  of  the  writ     But 
35_Vol.  vii. 
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at  the  time  of  the  levy,  the  said  Jenkios  claimed  his  right  to  re- 
tain the  possession  of  the  property,  and  gave  his  bond  with  se- 
curity for  the  forthcoming  of  the  property  at  a  time  designated 
in  the  bond,  which  time  was  subsequent  to  the  then  coming 
term  of  the  Circuit  Court.  In  this  bond  the  plaintiff  in  error 
was  one  of  the  sureties.  The  property  was  delivered  at  the 
time  designated.  An  alias  ^fa.  thereupon  was  issued,  levied 
upon  it,  and  a  new  forthcoming  bond  given,  in  which  the  plaintiff 
in  error  was  not  one  of  the  sureties.  This  bond  was  forfeited,  a 
pluries  ^.  fa.  issued,  and  Jenkins  filed  a  bill,  and  obtained  an 
injunction,  on  giving  surety,  to  enjoin  said  execution.  Another 
execution  having  at  length  issued  against  the  pluntiff  in  error, 
and  others,  he  has  filed  his  petition  in  this  case,  setting  forth 
the  above  facts. 

In  the  Circuit  Court,  the  plaintiff  in  error  moved  to  quash  the 
execution.  The  defendant  in  error  moved  to  discharge  the  tur 
persedeas.  The  motion  of  the  plaintiff  in  error  was  overruled; 
that  of  defendant  made  absolute,  and  judgment  accordingly; 
and  an  appeal  to  this  court. 

Here  the  argument  has  been  mainly  upon  the  effect  and  va- 
lidity of  the  first  forthcoming  bond.  It  .is  conceded  by  the 
counsel  of  the  defendant  in  error,  that  if  that  bond  be  statutory, 
the  levy  and  bond  will  operate  to  discharge  the  liability  of 
the  plaintiff  in  error,  as  created  by  the  judgment,  and  that  the 
execution  in  question  should,  in  that  case,  be  quashed. 

The  bond  in  question  is  supposed  not  to  be  statutory,  be- 
cause, being  taken  before  the  term  of  the  Circuit  Court  to  which 
the  process  was  retumal^le,  it  designated,  in  its  condition,  a 
time  for  the  delivery  of  the  property  levied  on,  subsequent  to 
such  term. 

We  do  not  perceive  how  this  circumstance  should  make 
doubtful,  the  statutory  validity  of  the  bond. 

It  is  the  right,  by  law,  of  the  defendant,  whose  personal 
property  is  levied  on  by  execution,  to  give  a  forthcoming  bond, 
and  thus  retain  its  possession  till  the  day  of  sale.  It  is  the  duty 
of  the  sheriff  to  take  such  bond  when  offered;  he  dare  not  refuse 
it;  and  if  there  be  not  time  to  sell  before  the  return  of  the  pro- 
cess, he  may  designate  a  time  beyond  the  term. 
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We  are  not  aware  of  any  statute  to  present  it.  The  sheriff 
having  the  property  in  his  possession,  may  make  a  sale  under 
such  circumstances,  after  the  court  by  virtue  of  the  levy — ^when 
he  levies  and  takes  bond,  he  may  do  the  same*  But  if  the 
forthcoming  bond  were  not  statutory,  the  levy  would,  never- 
theless, satisfy  the  judgment. 

JUpoo  these  grounds,  we  reverse  the  judgment  of  the  court 
below,  and  order  the  execution  to  be  quashed. 


Simpson  vs.  Simpson  et  aJU. 

1.  A  judgment  creditor  hat  the  right  to  file  hit  joint  bill  against  an  executor  or  ad- 
minittratori  and  any  one  who  it  permitted  fraudulently  or  negligently  to  retain  the 
attetty  to  subject  tucfa  assets  to  the  satisfaction  of  his  judgment.  And  any  creditor 
teekiog  a  fro  mto  distribution  of  an  iatolvent  estate,  hat  the  tame  right. 

2.  A  creditor  cannot  tubject  to  the  satitlaction  of  hit  debt,  property  which  has  pstsad 
e«t  of  the  hands  of  the  fraudulant  vendee  of  an  intestatei  into  the  hands  of  an  inno- 
nooent  yendee.    The  creditor's  remedy  is  against  the  property,  and  is  gone. 

« 

This  is  a  cross  bill  which  was  filed  in  the  Chancery  Court  at 
Sparta,  by  James  Simpson  against  Dibrell,  administrator  of 
William  Simpson,  Eliza.  Simpson  and  Weaver.    It  was  heard 
on  bill,  answer,  replication  and  proof,  by  Chancellor  Ridley, 
and  a  decree  entered  for  complainant 

The  defendant  appealed. 

Fogg  and  Turneyi  for  complainant. 

GoodaU  Sf  Qibbsf  for  defendants. 

TuiLLBT,  J.  delivered  the  opinion  of  the  court. 

William  Simpson  died  in  White  county;  Anthony  Dibrell 
was  appointed  his  administrator,  and  filed  a  bill  in  the  Chan* 
eery  Court  at  Sparta,  suggesting  the  insolvency  of  the  estate, 
enjoining  the  cr^itors  from  obtaining  judgment  against  him, 
and  asking  a  yro  rata  distribution  of  the  effects  among  all  the 
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creditors.  James  Simpson,  one  of  the  creditorsi  who  made 
himself  a  party  to  the  prooeediag,  filed  a  bill  ia  the  nature  of  a 
cross  bill  against  the  administrator,  Elizabeth  Simpsoni  widow 
of  William  Simpson,  and  Washington  Weaver,  alledging  that 
William  Simpson,  in  his  life  time,  being  greatly  embarrassed, 
conveyed  to  Washington  Weaver  two  negroes,  without  consid- 
eration and  in  fraud  of  his  creditors,  and  that  these  negroes 
have  since  been  bought  by  the  defendant^  Elizabeth  Simpson, 
from  him,  and  asks  that  they  be  subject  as  assets  to  the  payment 
of  William  Simpson^s  creditors. 

The  bill  also  charges,  that  William  Simpson  had  on  hand, 
at  the  time  of  his  death,  a  considerable  amount  of  money, 
which  came  into  the  possession  of  Weaver,  or  Elizabeth  Simp- 
son, and  asks  an  account  therefor.  It  also  charges,  that  Eli- 
zabeth Simpson  got  into  her  possession  surreptitiously,  and  also 
by  the  concurrence  of  the  administrator,  a  large  amount  of  the 
personal  effects  of  said  estate  without  consideration,  and  asks 
that  she  may  be  charged  therewith. 

The  defendant,  Elizabeth  Simpson  answers,  that  as  to  the 
negroes,  she  bought  them  from  Weaver,  and  paid  him  a 
fair  and  valuable  consideration  therefor,  and  this  she  satisfacto- 
rily proves;  and  there  is  no  allegation,  or  proof,  that  she  was  a 
party  to,  or  had  any  knowledge  of  the  fraudulent  transactioa 
in  the  sale  from  Wm.  Simpson  to  Weaver,  if  it  existed;  as  to 
the  other  matters  charged  against  her,  her  answer  is  evasive 
and  unsatisfactory,  and  the  proof  shows  that  she  did  get  into 
her  possession  property  of  the  estate,  which  she  was  not  en- 
titled to. 

The  Chancellor  give  a  decree  against  her  and  Weaver  for 
the  negroes,  and  their  hire,  and  also  a  decree  against  Eliza 
Simpson  for  three  hundred  dollars — also  agaCinst  her  for  the 
sum  of  three  hundred  dollars,  the  value  of  the  goods  abstracted 
by  her  from  the  estate  of  her  husband,  as  reported  by  the  Clerk 
and  Master,  and  for  some  small  amounts  not  necessary  to  be 
specified,  against  Weaver. 

The  Ist  objection  to  this  decree,  is  that  the  complainant, 
James  Simpson  could  not,  a:?  a  creditor,  file  this  bill  against 
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ibc  admiiiislratory  and  the  defendaQts,  Elizabeth  Simpson  and 
Washington  Weaver  jointly. 

We  consider  it  a  well  settled  principle,  of  law,  that  a  credi- 
tor of  an  estate  may,  after  havipg  obtained  his  judgment  at  law, 
file  a  bill  against  the  representative  of  the  estate,  and  any  debtor 
thereto,  or  any  person  who  may  have  assets  belonging  to  said 
estate  in  his  hands,  which  the  representative  either  negligently 
or  fraudulently  fails  to  collect  for  the  payment  of  the  debts  of 
*tbe  estate,  and  have  an  account  therefor.  And,  we  think,  it 
clearly  follows,  as  a  corollary,  that  when  by  law,  the  debtor  is 
forbidden  to  obtain  his  judgment  at  law,  and  is  compelled  to 
become  a  party  to  a  bill  suggesting  the  insolvency  of  an  estate, 
and  asking  distribution  pro  rata^  he  is  entitled  to  the  saoio 
privilege. 

We,  therefore,  think  the  bill  was  legally  filed* 

2d.  Objection  is  to  the  substance  of  the  decree. 

We  think  the  decree  is  erroneous,  so  far  as  it  charges  the  de- 
fendants Elizabeth  Simpson  and  Washington  Weaver  with  the 
negroes  and  their  hire.  When  a  conveyance  is  declared  fraud- 
ulent as  against  creditors,  the  law  does  not  give  the  creditor  a 
right  to  have  an  account  taken  of  the  property,  and  for  its  use^ 
but  only  authorizes  him  to  proceed  against  the  property  in  the 
hands  of  the  fraudulent  vendee;  and,  therefore,  if  it  have  been 
destroyed  by  time  or  accident,  or  is  sold  and  delivered  to  an 
innocent  person  for  a  valuable  consideration,  the  creditor's  rem- 
edy is  gone.  Such,  as  we  have  seen,  is  the  case  here.  Mrs. 
Simpson  is  a  purchaser  of  the  negroes  for  a  valuable  considera- 
tion, and  there  is  nothing  connecting  her  with  the  fraud  be- 
tween Simpson,  her  husband,  and  Weaver,  if  it  existed. 

Then  there  should  have  been  no  decree  against  the  defend- 
ants for  the  negroes,  or  their  hire.  As  to  the  other  matters  de- 
creed, we  see  no  reason  for  changing  them,  and  the  decree  will 
remain  as  it  is,  as  to  them. 

The  decree  of  the  Chancellor  is,  therefore,  reversed,  so  far 
as  it  relates  to  the  negroes,  and  affirmed  as  to  the  rest« 
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CuDE  VS.  Spbnce. 

Where  the  odminiftrBtor  pleaded  to  a  $eire  faciarngMMt  him,  that  he  did  not  waste 
or  ooBtume  the  aaaekt  of  his  intestate,  and  the  iilaintiff  replied,  and  a  verdict  was 
found  for  the  plaintiff^  it  it  held,  that  though  the  plea  wai  bad,  the  plaintiff  was  enti- 
tled to  his  judgment. 

This  is  a  icire  facias  which  was  issued  on  a  judgment  for 
four  hundred  dollars,  debt,  in  the  Circuit  Court  of  Hickman 
county.     A  verdict  was  rendered  for  the  plaintiff,  and  the  pre-  ' 
siding  Judge,  Dillahunty,  arrested  the  judgment,  and  the  plain- 
tiff* in  the  scire  facias  appealed. 

Foggi  for  the  plaintifil 

Walker^  for  defendant 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

John  Cude  recovered  a  judgment  in  the  Circuit  Court  of 
Hickman  county  against  John  L*  Spence,  administrator  of 
Mark  R.  Patterson,  decM,  upon  which  a  writ  o{ fieri  facias  was 
issued,  and  returned  nulla  bona.  Whereupon  he  caused  a  writ  of 
scire  facias  to  be  issued  against  the  defendant,  seeking  to  charge 
him  de  bonis  propriis.  To  the  scire  facias  the  defendant  pleaded: 

1st.  That  be  was  discharged  from  the  oflSce  of  administrator 
before  the  judgment,  and  B.  B.  Sateifield  appointed  adminis- 
trator, to  whom  he  delivered  over  the  assets. 

2d.  Thathedidnot  waste  or  consume  the  assetsof  his  intestate. 

To  the  first  plea,  there  was  a  demurrer,  which  was  overruled 
by  the  court.  To  the  second,  there  was  replication  and  issue, 
upon  which  the  jury  found  a  verdict  for  the  plaintiff*.  Upon 
which  the  court  arrested  the  judgment,  and  the  plaintiff*appeals 
to  this  court. 

We  think  the  judgment  of  the  Circuit  Court  is  erroneous. 

The  1st.  plea  is  bad,  and  the  demurrer  to  it  should  have  been 
sustained.  It  constitutes  no  defence  to  the  scire  facias;  if  true, 
it  ought  to  have  been  pleaded  to  the  original  action. 

The  ed.  plea  is  also  bad,  but  the  plaintiff*  took  issue  upon  it 
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ancl  it  has  been  found  in  his  favor,  and  he  was  entitled  to  judg- 
ment upon  it* 

Let  the  judgment  of  the  Citcuit  Court  be  reversed,  and  now 
given  for  the  plaintiff  for  the  amount  found  in  his  favor  by  the 

jury- 


Rutland  vs.  Cumminos. 

A.  Clerk  and  Master,  who,  as  such,  held  notes,  executed  for  the  benefit  of  creditors, 
on  which  suits  had  been  instituted  in  the  Circuit  Court,  nuiy  file  his  bill  in  the 
court  in  which  such  notes  were  taken,  for  the  puixwse  of  attaching  the  property  of 
the  debtors,  who  were  about  removing  such  property. 

This  is  an  attachment  bill  filed  by  Rudand,  Clerk  and  Mas- 
ter of  the  Chancery  Court,  at  Lebanon,  in  the  said  Chancery 
Court,  for  the  purpose  of  securing  property  to  meet  a  certain 
note  then  in  suit  in  the  Circuit  Court  of  Wilson  county,  which 
had  been  executed  to  him  as  Clerk  and  Master,  for  the  benefit 
of  the  creditors  of  McDanieL 

The  presiding  Chancellor,  Ridley,  on  motion,  discharged  the 
attachment,  and  dismissed  the  bill. 

The  Clerk  and  Master  appealed. 


Martin  and  S.  Brien^  for  complainant. 

R*  X.  CartUherSf  for  defendant. 

Rbssb,  J.  delivered  the  opinion  of  tbe  court. 

This  case  is  identical^  in  form,  with  the  case  of  Fisher  if  Co. 
vs.  (hmmings.    In  substance,  it  is  altogether  different. 

The  bill  Sets  forth,  that  the^complainant,  as  Clerk  and  Master 
of  the  Chancery  Court  of  Wilson  county,  holds  a  note  on  said 
C.  C.  Cummings  and  one  W.  R.  Phipps,  for  the  sum  of  $661 
25,  dated  13th  September,  1844,  and  due  12  months  after  date, 
which  note  was  given  to  the  complainant  for  the  benefit  of  the 
creditors  of  James  McDaniel,  dec'd;  that  suit  had  been  brought 
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on  said  nole  in  ihe  Circuit  Coart  of  Wilson  county,  and  judg- 
ment would  be  recovered  at  the  next  term  of  said  court;  that 
George  D.  Cummings  and  W»  R.  D.  Phipps  are  both  wholly 
insolvent;  that  on  the  hearing,  said  complainant  will  file  said 
note  if  required.  The  bill  states  that  said  C.  C.  Cummings  is 
owner  of  twenty  or  twenty-two  negroes,  and  that  complainant 
is  informed  and  believes  that  he  is  about  to  remove  his  proper- 
ty beyond  the  limits  of  this  State,  or  will  otherwise  so  conceal 
or  dispose  of  his  property  and  effects  that  it  will  not  be  subject 
to  the  payment  of  said  debts,  and  by  such  means  the  same  will 
be  lost;  and  he  prays  that  subpoenas  and  copy  issue,  and  an 
attachment  issue,  and  the  property  be  sold,  &c»  In  this  case 
too  the  attachment  was  discharged,  and  the  property  attached 
released,  and  the  bill  dismissed  with  costs.  In  this,  we  think, 
it  to  be  very  clear,  that  the  Chancellor  erred*  What  in  sub- 
stance and  legal  effect  (form  out  of  the  question)  was  this  pro- 
ceeding? Nothing  more  than  a  petition  upon  oath,  in  the  case 
of  McDaniel's  creditors,  by  the  officer  of  the  court,  io  whose 
name,  for  the  benefit  of  such  creditors,  a  security  was  taken, 
showing  that  funds  in  the  course  of  collection,  in  that  cause, 
under  the  superintendance  of  the  Chancery  Court,  were  in  im- 
minent hazard  of  being  lost;  funds  that  the  Chanceiy  Court, 
without  suit  at  law,  might  have  ordered  to  be  paid  into  court; 
funds  that  might  have  been  collected  by  execution  from  the 
Chancery  Court,  without  a  suit  at  law,  or  pending  a  suit  at  law; 
funds  likely  to  be  lost  by  this  circuitous,  tedious,  and  unneces- 
sary resort  to  a  court  at  law. 

The  jurisdiction  of  the  Chancery  Court  was  primary:  the  at- 
tachment in  such  a  case,  and  under  such  circumstances,  alto- 
gether proper;  existing  on  general  grounds,  without  any  aid 
from  the  act  of  1843,  ch.  29.  Other  means  might  have  been 
taken,  as  we  have  shown,  but  this  means  was  appropriate;  and 
the  note,  by  being  in  the  power  of  the  court,  might  at  once,  and 
without  waiting  for  the  action  of  the  court  of  law,  have  been 
subjected  to  the  satisfaction  of  the  chancery  claims  in  the  case 
of  McDaniePs  creditors. 

Let  the  decree  be  reversed,  and  the  case  be  remanded  to  the 
Chancery  Court,  and  the  defendant  pay  the  cost  of  this  court. 
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Kannon  v9.  Pillow. 

Where  laod  is  sold  at  execution  scde,  and  the  purchaser  takes  posseMion,  and  euch 
land  it  redeemed,  the  owner  is  not  entitled  to  rent  or  dama^^et  for  waste  before  the 
redemption,  but  is  entitled  to  rent  for  the  time  he  was  wrongfully  kept  out  of  pos- 
session after  redemption. 

There  were  two  suits  ][istituled''by  Kannon  against  Pillow, 
in  the  Circuit  Court  of  Maury  county— one  suit  for  rent,  in  the 
form  of  assumpsit,  the  declaration  containing  three  counts:  the 
first,  a  special  count,  setting  forth  the  facts — ^the  second,  a  com- 
mon count  for  use  and  occupation  of  land,  and  the  third,  a  count 
for  money  had  and  received.  There  was  a  demurrer  by  de- 
fendant to  first  count,  and  non-assumpsit  as  to  the  others. 

The  action  for  damages  is  a  special  action  on  the  case,  in  the 
nature  of  an  action  for  waste.  The  declaration  contains  three 
counts,  in  substance  the  same,  setting  out  the  facts,  and  aver- 
ring the  commission  of  waste. 

There  was  a  general  demurrer  to  this  declaration  and  joinder. 

The  issues  of  law  arising  on  the  pleadings,  were  decided  by 
the  presiding  Judge,  Dillahunty,  in  favor  of  the  defendant. 

The  issue  of  fact  was  submitted  to  a  jury,  when  it  appeared, 
the  land,  in  the  declaration  mentioned,  was  sold  in  due  form  of 
law  at  execution  sale,  upon  a  judgment  against  the  present 
plaintiff,  and  the  defendant  became  the  purchaser.  The  sale 
was  made  upon  the  24th  December,  1842,  and  the  defendant 
immediately  thereafter  took  possession.  On  the  27th  January, 
1843,  the  sheriff  executed  to  him  a  deed  for  the  land,  which 
was  (hereupon  duly  proved  and  recorded.  At  the  time  of  the 
sale  one  ■  Perry  was  tenant,  in  possession  under  Kannon. 
He  afterwards  attorned  to  Pillow,  and  agreed  to  pay,  and  did 
pay,  to  the  said  Pillow  $130  rent  per  annum  for  the  years  1843 
and  1844,  and  continued  in  possession  of  the  premises  under 
his  contract  with  Pillow  during  that  time.  It  appeared  that 
$130  was  a  reasonable  rent  per  annum  for  said  land,  and  that 
the  said  rent  for  the  two  years  had  been  received  by  the  said 
defendant  before  the  commencement  of  the  present  action. 

On  the  20th  August,  1844,  Kannon,  the  plaintiff,  redeemed 

the  land  according  to  the  statute  in  such  case  made  and  provid- 
36 — Vol.  vii. 
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ed,  by  paying  $1600,  the  amount  bid  at  the  execution  sale,  and 
$264  90,  ten  percent,  interest,  damages,  &c.;  and  on  the  said 
20tb  August,  1844,  the  purchaser  reconveyed  to  the  judgment 
debtor,  Kannon,  by  deed  in  writing,  which  was  proved  and 
recorded  on  the  same  day. 

At  the  time  of  redemption  the  crop  of  the  tenant  for  the  year 
1844  was  laid  by,  but  not  gathered,  except  fodder  and  the  like. 
The  tenant  remained  upon  the  place  until  the  end  of  the  year, 
gathered  the  crop  raised  and  paid  the  whole  rent  to  the  defend- 
ant 

The  court  charged  the  jury  among  other  things  not  excepted 
to,  in  substance  as  follows:  ^<That  a  purchaser  of  land  at 
sheriff's  sale  was  entitled,  upon  obtaining  a  deed  from  the 
sheriff,  to  the  possession  of  such  land;  that  this  right  to  the  pos- 
session carried  with  it,  necessarily,  a  right  to  the  rents  and  pro- 
fits, the  possession  being  to  no  purpose  in  any  other  view." 

The  court  further  charged,  that  "though  the  land  was  subse- 
quently redeemed  under  the  provisions  of  the  act  of  1820,  that 
the  purchaser  was  entitled  to  the  rents  and  profits,  as  well  as  to 
the  10  per  cent  per  annum  allowed  as  interest  upon  redemp- 
tion; and  that  the  judgment  debtor  could  not  after  complying 
with  the  provision  of  the  statute,  recover  the  said  rents  and  pro- 
fits from  the  purchaser."  He  further  charged,  that  "if  the  pur- 
chaser or  his  tenant  had,  before  redemption,  planted  his  crop, 
and  the  judgment  debtor  bad  allowed  the  crop  to  be  cultivated 
until  it  was  ready  to  be  harvested,  without  ofiering  to  redeem, 
that  the  purchaser  or  his  tenant  would  be  entitled  to  gather  and 
carry  off  said  crop  after  it  had  been  redeemed  and  reconveyed 
to  the  judgment  debtor,  and  that  the  redeeming  debtor  under 
these  circumstances  would  have  no  claim  to  any  portion  of  the 
ungathered  crop,  or  to  any  rent  for  the  use  of  the  land  and  pre- 
mises during  the  remainder  of  the  year  after  redemption.  The 
law  was  otherwise  if  the  execution  debtor  redeemed  before  the 
crop  was  pitched.  He  had  a  right  to  redeem  any  time  in  two 
years  after  the  sale;  but  in  the  exercise  of  this  right  he  could 
not  turn  the  purchaser  or  his  tenant  into  a  wrong  doer,  and  if 
he  chose  to  wait  until  the  purchaser  or  his  tenant  had  raised  a 
crop,  he  was  not  entitled  to  it,  and  could  not  by  his  own  act  raise 
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a  doty  on  behalf  of  the  purchaser  to  pay  bim  rents  or  change 
a  contract  between  the  purchaser  and  his  tenant.  If  the  pur- 
chaser is  entitled  to  the  possession  under  the  sheriff's  deed,  he 
can  hold  by  himself  or  his  tenant  as  he  pleases,  and  if  he  can 
hold  by  a  tenant,  he  can  charge  him  much  or  little,  as  the  par* 
ties  may  agree,  and  the  purchaser  or  tenant,  if  liable  at  all,  would 
be  liable  for  full  rent,  thereby  making  the  purchaser  an  agent 
for  the  execution  debtor,  and  holding  him  liable  for  acts  that 
might  not  be  to  the  advantage  of  his  principal,  or  causing  the 
tenant  to  pay  rent  that  he  never  agreed  to  pay." 

The  jury  returned  a  verdict  in  favor  of  the  defendant.  The 
plaintiff  moved  for  a  new  trial,  which  motion  was  overruled, 
and  judgment  rendered  for  the  defendant.  The  plaintiff  ap- 
pealed. 

W.  F.  Cooper,  foi  the  plaintiff. 

The  questions  raised  by  these  records  are  simply: 

1st.  Whether  a  purchaser  at  execution  sale  who  takes  pos- 
session of  the  land  under  a  deed  from  the  sheriff,  within  the 
two  years  allowed  for  redemption,  is  liable  to  the  redeeming 
debtor  for  rent  during  the  time  he  so  remained  in  possession? 

And  2nd.  Whether  such  purchaser,  under  the  same  circum- 
stances, is  responsible  for  waste  committed  by  him  while  thus 
in  possession? 

It  is  believed  that  neither  of  these  questions  has  been  defin- 
itively settled  by  this  court  in  any  published  decision,  although^ 
as  will  presently  appear,  there  is  at  least  one  manuscript  opin- 
ion upon  the  first  question.  It  is  not  a  little  surprising,  that 
after  twenty-six  years  practice  under  the  act  of  1820,  these 
questions  should  still  remain  undetermined.  The  first  may, 
however,  be  explained  by  a  reference  to  the  practice  of  the 
country,  which,  we  are  informed,  was  universal  until  of  late 
years,  that  the  purchasers  at  execution  sale  never  took  posses- 
sion of  the  land  until  the  time  for  redemption  had  expired. 
Not  many  years  have  elapsed  since  this  court  was  first  called 
upon  to  hold,  that  the  purchaser  was  entitled  to  the  possession 
of  the  land  immediately  upon  his  purchase — so  general  and 
inveterate  seems  to  have  been  the  practice  alluded  to.    It  is 
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not  intended  to  controvert  any  of  the  decisions  of  the  court 
heretofore  made — on  the  contrary,  it  is  admitted  that  such  de- 
cisions are  unquestionably  correct,  and  founded  upon  sound 
policy  and  a  proper  interpretation  of  the  law.  That  the  pur- 
chaser should  have  a  right  to  the  possession  of  the  land  as  soon 
as  he  pays  the  amount  bid  at  the  sale,  seems  both  just  and  rea- 
sonable; for,  it  may  be,  that  the  land  will  never  be  redeemed, 
and  the  purchaser  would  be  deprived  during  two  years  of  the 
use  of  his  money  without  remuneration,  if  not  entitled  to  the 
possession  of  the  land  from  the  time  of  the  purchase,  which 
would  be  manifestly  unjust.  But,  on  the  other  hand,  it  would 
seem  to  be  giving  to  the  other  extreme  to  hold  that  such  pur- 
chaser upon  redemption  is  entitled  to  the  ten  per  cent,  allowed 
by  the  statute  for  the  use  of  his  money,  and  also  to  the  rents  and 
profits  of  the  land,  which  might  far  exceed  the  ten  per  cent, 
interest.  And  it  would  be  glaringly  unjust  to  allow  such  pur- 
chaser in  addition  to  all  this,  to  commit  waste  €id  libitum  upon 
the  property. 

Real  estate  was  a  favorite  with  the  common  law,  and  could 
not  be  sold  for  the  satisfaction  of  debts.  The  condition  of  this 
country  upon  its  first  settlement  produced  such  a  change  in  the 
relative  importance  of  land,  as  compared  with  other  property, 
that  the  statute  of  5  Geo.  2,ch.  7, 1732,  was  passed,  subjecting 
lands  to  execution  sale;  and  even  this  statute,  it  is  intimated 
by  Chancellor  Kent,  4  Com.  429,  was  passed  for  the  benefit  of 
Britislh  creditors,  to  enable  them  more  readily  to  recover  their 
claims  from  their  colonial  debtors.  The  importance  of  this 
kind  of  property  has,  however,  been  gradually  assuming  its 
common  law  rank;  and  there  are  at  present  few  States  of  this 
union  in  which  some  checks  to  the  unrestricted  sale  of  land 
does  not  exist.  Sales  of  land  on  execution  have  been  attended 
with  so  much  offensive  speculation  upon  the  necessities  of  the 
debtor,  that  ^ome  checks  have  been  deemed  indispensable 
upon  the  peremptory  and  sweeping  desolation  of  an  execution 
at  law.  These  evils  were  peculiarly  felt  in  this  State,  under 
the  pecuniary  difiiculties  attending  the  monetary  crisis  imme* 
diately  preceding  the  act  of  1820.  It  is  laid  down  as  one  oP 
the  primary  rules  in  the  construction  of  a  statute,  to  consider 
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the  evils  which  it  was  intended  to  remedy,  and  to  give,  iF  pos- 
sible, such  construction  to  the  statute  as  will  be  most  likely  to 
remedy  those  evils,  and  thereby  efiectuate  the  intent  of  the 
law-making  power.  It  is  a  part  of  the  history  of  the  country 
that  the  pecuniary  embarrassments  of  the  years  immediately 
preceding  the  act  of  1820,  were  of  such  a  character  as  to  de- 
mand the  assistance  of  every  department  of  government  to  re- 
lieve the  distress  thereby  occasioned.  The  act  of  1820  was  a 
remedial  statute^  passed  for  the  benefit  of  debtors,  giving  them 
two  years  to  enable  them  to  save  their  homesteads  or  their  fam- 
ily negroes;  and  although  a  di^rent  state  of  affairs  may  exist 
at  present,  the  court  will  still  consider  it  as  a  remedial  statute, 
and  give  it  the  liberal  construction  usually  extended  to  such 
statutes. 

It  seems  to  us  that  the  true  construction  of  the  act  of  1820, 
is  this:  The  purchaser  is  authorised  to  obtain  a  deed  and  to 
take  possession  of  the  land  so  as  to  receive  the  rents  and  profits 
in  the  event  the  land  should  never  be  redeemed,  as  a  recompense 
Oar  the  use  of  his  money;  for  otherwise  he  might  in  this  eveot 
be  wholly  deprived  of  the  use  of  his  money  for  two  years. 
But  when  the  purchaser  redeems,  the  ten  per  cent,  must  be 
considered  as  ample  remuneration  for  the  use  of  the  purchase 
money;  and  to  allow  him  their  reiits  and  profits  in  addition, 
would  be  legalising  usury,  giving  the  purchaser  an  exorbitant 
premium,  and  entirely  destroying  the  beneficial  intent  of  the 
statute. 

The  object  of  the  statute  unquestionably  was  for  the  benefit 
of  debtors.  It  may  reasonably  be  supposed  the  legislature  ex- 
pected that  the  debtor  might  look  to  the  rent  of  the  land  as  a 
fund  to  aid  him  in  the  redemption.  The  real  estate  of  the 
debtor  was  the  last  property  to  which  the  creditor  could  resort 
for  the  satis&ction  of  bis  debt;  the  personal  property  must 
have  been  exhausted  before  recourse  to  the  land.  After  the 
sale  of  the  land  the  debtor  would  be  left  without  property,  de- 
pendant upon  his  personal  exertion  for  support,  as  well  as  for 
obtaining  the  means  of  redeeming  his  estate.  Is  it  going  too 
far  to  presume  that  the  legislature  intended  the  rent  as  a  source 
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of  aid  to  the  unfortunate  debtor-— nay,  without  such  construc- 
tion could  the  statute  be  considered  as  a  beneficial  statute? 

Again*  land  sold  subject  to  redemption,  always  sells  for  less 
than  when  sold  absolutely.  The  condition  of  the  debtpr  is 
therefore  worse  after  than  before  the  act,  if  the  construction 
contended  for  by  the  counsel  for  the  defendant  in  this  case  is 
sustained.  His  property  sells  for  less  than  it  did  before  the 
passage  of  the  act,  he  cannot  look  to  the  rents  to  aid  him  in  his 
difficulties,  and  he  must  raise  money  at  the  rate  of  ten  per  cent. . 
to  redeem  his  rights.  Such  a  construction  would  render  the 
statute  more  grinding  than  the  old  dead  pledge  of  the  English 
common  law. 

It  is  easy  to  see  what  enormous  profits,  what  exorbitant  usu- 
ry would  accrue  to  the  purchaser  in  many  cases  under  the  con- 
struction contended  fon  A  tract  of  land  sells  for  half  its  value, 
or  as  in  this  case,  for  scarcely  a  third  of  its  value,  the  rent  may 
amount  to  more  than  the  interest  of  the  money  even  at  the  rate 
of  ten  per  cent.  Nay,  cases  may  readily  be  supposed,  and 
doubtless  do  occur,  where  the  rents  and  profits  may  nearly 
equal  the  amount  of  the  purchase  money--as  in  the  caae  of 
town  property  or  large  cleared  plantations.  Certainly  the  le- 
gislature never  intended  that  this,  a  remedial  statute,  should 
enure  so  largely  to  the  benefit  of  purchasers.  The  law  as  it 
existed  prior  to  the  act  ought  rather  to  have  been  preserved,  if 
this  is  the  proper  construction.  The  object  of  the  statute  is  en- 
tirely annihilated,  and  it  becomes  an  absolute  injury  to  the 
debtor  and  a  positive  benefit  to  the  purchaser. 

The  construction  insisted  upon  cannot  interfere  with  the 
rights  of  purchasers,  or  injure  their  interests.  Their  protec- 
tbn  is  sufficiently  guarantied  by  the  right  to  the  rents  in  the 
event  the  land  is  never  redeemed,  and  by  the  ten  per  cent  in- 
terest upon  the  purchase  money  upon  redemption.  Surely  a 
debt  secured  by  real  estate,  and  bringing  ten  per  cent,  interest, 
ought  to  be  all  that  a  purchaser  should  ask  for  under  a  reme- 
dial statute,  expressly  passed  for  the  benefit  of  debtors,  pos- 
sessors of  landed  property. 

The  construction  of  the  statute  here  contended  for,  is  very 
ably  sustained  in  a  manuscript  opinion  of  a  former  judge  of 
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this  court,  which  I  oow  propose  to  read  as  an  authority  in  point, 
Sheraiii  vs.  FiresMie  MS.  at  Knoxville,  opinion  by  Peck,  J. 
The  question,  I  am  informed  by  Mr.  Meigs,  one  of  the  counsel 
in  the  cause,  came  before  the  court  on  exception  to  the  report 
of  the  Clerk  and  Master,  in  a  suit  in  chancery*  The  land  of 
Sheratis  was  purchased  at  execution  sale  by  Firestone,  but  no 
deed  was  ever  made  to  him  by  the  sheriff.  It  was  agreed  be* 
tween  the  parties  that  Sheratts  should  continue  in  possession  of 
the  land,  and  should  pay  Firestone  $60  per  annum  rent.  The 
rent  it  seems  was  paid,  but  in  the  final  account  made  out  be* 
tween  the  parties,  the  Chancellor  allowed  this  rent  to  be  set  off 
as  so  much  paid  in  extinguishment  of  the  indebtedness  due 
from  Sheratts  to  Firestone.  Upon  appeal,  the  Court  of  Errors 
and  Appeals  affirmed  the  decision  of  the  Chancellor— Judge 
Peck  basing  bis  opinion  upon  the  construction  of  the  act  of 
1820,  and  J.  Whyte  founding  his  upon  the  &ct,  that  no  deed 
bad  ever  been  made  by  the  sheriff  to  Firestone  as  purchaser, 
and  that  the  purchaser  at  execution  sale  could  not  claim  rent 
unless  the  legal  title  were  vested  in  him.  That  Judge  Whyte's 
argument  was  fallacious,  cannot,  I  presume,  admit  of  a  doubt. 
The  parties  were  in  a  Court  of  Chancery,  where  their  rights 
were  to  be  equitably  adjusted,  a  court  which  considers  that  as 
done,  which  ought  to  be  done,  and  where  if  Firestone  had  been 
really  entitled  to  the  rent  under  proper  construction  of  the  act 
of  1820,  the  court  had  the  power  to  allow  him  such  rent.  Be- 
sides, the  agreement  on  the  part  of  Sheratts  to  pay  rent,  created 
the  relationship  of  landlord  and  tenant  between  himself  and 
Firestone,  which  he  otight  not  to  have  been  heard  to  dispute. 
The  only  ground  upon  which  the  decision  can  be  sustained, 
is  the  ground  taken  by  Judge  Peck. 

But  even  if  we  are  wrong  in  this  construction  of  the  sta- 
tute, I  presume  there  can  be  no  doubt  that  the  plaintiff  is  en- 
titled to  rent  for  the  remainder  of  the  year  after  redemption. 
The  land  was  redeemed  upon  the  20th  August,  and  upon  the 
same  day  reconveyed  to  the  plaintiff  by  the  defendant.  The 
court  below  erred  in  its  charge  to  the  jury  upon  this  subject. 
That  the  purchaser  or  his  tenant  after  crop  planted  before  re- 
demption, would  be  entitled  to  the  crop,  may  be  admitted  to  be 
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clear  law,  but  that  reasonable  rent  for  the  use  of  the  land,  where 
the  purchaser  retains  possession  of  the  whole  place,  after  re- 
demption should  be  allowed  the  redeeming  debtor,  seems  infi- 
nitely clearer.  In  Cooly  vs.  fVeeks^  IQ  Yerg.  141,  146,  this 
court  held,  that  the  purchaser  of  a  slave,  who  had  refused  to 
reconvey  to  the  execution  debtor  upon  a  lawful  tender  under 
the  act  of  1820,  was  bound  for  hire  from  the  time  of  the  tender. 
Would  not  the  doctrine  be  the  same,  if  the  purchaser  actually 
reconveys  but  retains  possession?  And  can  there  be  any  dis-^ 
tinction  between  the  case  of  land  and  the  case  of  negroes?  .  The 
strict  common  law  rule  in  relation  to  the  apportionment  of  rent 
has  long  sincejbeen  exploded,  and  it  is  now  the  settled  doctrine, 
that  rent  will  be  apportioned  in  respect  to  time,  as  well  as  in 
respect  to  quantity  of  estate.  3  iKent  Com.  169,  571.  17 
Serg.  &  Rawle,  J  71.  The  purchaser  or  his  tenant  upon  re- 
demption, after  crop  pitched,  would  be  entitled  to  ingress  and 
Ogress  for  cutting  tod  carrying  off  the  crop,  free  of  charge. 
But  if  the  purchaser  or  tenant  retained  possession  of  the  whole 
plantation  after  redemption  as  before,  he  must  pay  rent  for 
such  use  and  occupation  to  the  redeeming  debtor.  The  rule  is 
the  same  in  regard  to  the  rights  of  the  representative  of  a  tenant 
for  life  and  the  remainder  man,  where  the  tenant  dies  after 
crop  planted.  The  representative  is  entitled  to  the  crop,  and 
to  free  ingress  and  egress  for  cutting  and  carrying  off,  but  if 
such  representative  keeps  possession  of  the  whole  plantation, 
he  will  be  liable  for  reasonable  rent  to  the  remainder  man.  1 
Will  on  Ex.  460.  Thompson  vs.  ThompsoHf  6  Mumf.  514. 
Hunt  vs.  WatkifiSf  1  Hump.  498.  It  is,  therefore,  insisted  in 
this  case,  that  as  the  purchaser,  by  his  tenant,  actually  kept 
possession  of  the  whole  tract  of  land  until  the  end  of  the  year 
1844,  and  received  full  rent,  he  is  responsible  to  the  plaintiff 
for  such  portion  of  the  rent,  at  all  events,  as  may  be  deemed 
just  and  reasonable  for  the  use  and  occupation  subsequent  to 
the  20th  August,  1844. 

If  the  plaintiff  is  entitled  to  the  rent  of  the  land  while  in  pos- 
session of  the  purchaser,  before  redemption,  or  to  rent  for  the 
use  and  occupation  after  redemption,  I  presume  there  can  be  no 
doubt  as  to  the  remedy  to  which  he  is  entitled.    He  would  have 
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his  action  upon  special  assumpsit^  or  for  use  and  occupation. 
At  all  events,  the  amount  actually  received  by  the  purchaser 
msty  be  recovered  on  a  count  for  money  had  and  received. 
The  proof  in  this  case  shows,  that  the  rent  was  actually  paid  to 
the  purchaser  by  the  tenant  before  suit  brought;  unquestiona- 
bly if  it  is  due  and  owing  to  the  plaintiff,  it  may  be  recovered  in 
the  form  of  an  action,  which  has  been  adopted* 

With  regard  to  the  suit  brought  for  the  waste  conunitted  by 
the  purchaser  while  in  possession  of  the  land,  I  have  little  to 
say*  The  rights  of  the  plaintiff  seem  so  clear  and  manifest  as 
to  require  little  comment,  and  to  render  it  matter  of  wonder,  how 
a  court,  construing  a  remedial  statute  passed  for  the  aid  of 
debtors,  could  decide  against  them*  Whatever  doubt  we  may 
entertain  in  relation  to  the  claim  of  the  purchaser  for  the  rent, 
we  surely  cannot  suppose  it  to  have  been  the  intention  of  the 
legislature  to  give  him,  in  addition  to  such  rent  and  the  ten  per 
cent*  allowed  for  the  use  of  his  money,  the .  further  privilege  of 
fleecing  the  debtor  and  enriching  himself  by  the  commission 
of  waste*  This  would,  indeed,  be  most  monstrous*  Nothing 
but  the  most  positive  language,  the  interference  of  some  iron 
rule  of  law,  it  seems  to  us,  would  induce  a  court  of  justice  to 
put  such  a  construction  upon  a  remedial  statute.  Even  in  the 
case  of  a  private  contract  between  individuals  for  the  sale  of 
property,  with  the  right  within  a  limited  tim&to  re-purchase,  this 
court  would  hold  the  purchaser  responsible  for  wilful  damage 
done  to  the  property  while  in  his  possession*  The  very  fact, 
that  the  liberty  of  re-purchase  was  allowed  the  vendor,  would 
necessarily  imply  the  keeping  the  article  as  near  as  possible  in 
the  condition  in  which  it  is  sold*  The  contract  would  be  con- 
strued to  mean  necessarily  the  re-purchase  of  the  identical  pro- 
perty sold;  not  that  property  stripped  of  many  of  its  valuable 
appurtenances  by  voluntary  waste  on  the  part  of  the  purchaser- 
How  much  stronger  ought  this  principle  to  govern  in  the  case 
uow  under  consideration?  Here  is  property  sold  at  executioa 
sale,  which  by  the  very  language  of  the  statute  is  subject  to  re* 
demption  to  the  extent  of  the  interest  originally  sold.  The  rea* 
sonable  construction  of  the  wordings  of  the  act,  would  require  a 

re-conveyance,  upon  the  compliance  by  the  debtor  with  the  re- 
37_Vol.  vii. 
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quisitesof  tbelaw,  ofthe  very  property  parted  with;  not  that 
property  changed  and  altered  by  the  hand  of  an  unfeeling  pur- 
chaser. In  addition^  the  statute  was  passed  for  a  specific  pur- 
pose, to  remedy  particular  evils,  to  confer  particular  privileges 
and  benefits,  and  the  courts  are  called  upon  to  construe  it  so  as 
to  e£fectuate  these  objects.  Surely  it  cannot  be  contended,  that 
the  c6nstruction  of  the  counsel  for  the  defendant  in  this  case, 
is  such  a  construction  as  will  carry  out  the  intention  of  the  legis- 
lature in  the  passage  of  the  act 

Again:  If  the  purchaser  may  cut  down  the  least  quantity  of 
timber  over  and  above  that  required  for  the  reasonable  use  of 
the  place  purchased,  he  is  equally  authorized  to  cut  and  carry 
off  the  whole  timber,  to  remove  dwellings,  fixtures;  to  convert, 
in  fine,  to  his  own  use  every  thing  that  can  be  taken  from  the 
soil.  It  is  easy  to  see  how  easily  the  purchaser  could  turn 
such  a  privilege  to  his  advantage. 

Real  estate  sold  at  execution  always  brings  less  when  sub- 
ject to  redemption^  than  when  sold  without  this  condition.  The 
purchaser  has  nothing  to  do  but  to  appropriate  to  his  own  use, 
so  much  of  the  timber,  fixtures,  &c.,  as  will  reduce  the  value 
of  the  land  to  the  price  paid  for  it  at  the  sale.  Then,  whether 
the  debtor  redeems  or  not,  he  is  equally  safe.  The  specula- 
tion which  would  thus  be  generated,  would  be  infinitely  worse 
than  that  which  attended  execution  sales  of  land  prior  to  the 
act  of  ISdO. 

It  will  not  do  to  say  that  the  legislature  have  provided  a 
remedy  for  any  omis»ons  upon  this  subject  in  the  act  of  iSdO, 
by  the  statute  passed  on  the  26th  January,  18A4.  This  court 
will  construe  the  act  of  1820,  as  if  the  last  statute  had  never 
been  passed.  The  statute  of  1844,  has  only  settled  legisla- 
tively what  the  courts  would  have  settled  judicially,  had  they 
been  called  upon  to  construe  the  statute  of  1820  before  the  pas- 
sage of  the  act  of  1844.  It  appears  to  us,  that  the  most  liberal 
construction  of  the  redemption  law  of  1820,  in  favor  of  pur- 
chasers, would  never  give  them  the  right  to  materially  injure 
the  property  purchased,  and  that  the  subsequent  statute,  like 
the  statutes  of  the  13th  and  27th  Eliz.,  iu  relation  to  fraudulent 
gifts  and  grants,  and  the  statute  of  Anne,  with  regard  to  tbfs 
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negotiability  of  promisdory  noteS)  is  simply  confirmatory  of  the 
law  as  it  existed  before  tbe  passage  of  the  act. 

But  in  truth,  the  act  of  1844  takes  away  the  only  doubt 
which  might  have  been  entertained  as  to  the  plaintiff's  right  to 
recover  in  this  case.  The  language  of  the  statute  is:  ''That  it 
shall  not  be  lawful  for  any  person,  holding  the  temporary  title 
to  leal  estate  subject  to  redemption,  to  use  more  of  the  timber 
thereon  than  shall  be  necessary  to  keep  the  improvements  in 
good  repair,  and  furnish  firewood-— neither  shall  it  be  lawful 
for  such  persons  to  destroy  or  remove  from  the  land  any  feno- 
ing  or  buildings."  The  second  section  furnishes  a  remedy  for 
preventing  the  commission  of  waste  by  injunction,  and  pro* 
ceeds  thus:  ''The  person  having  the  right  to  redemption  may, 
after  having  redeemed  the  same,  bring  an  action  upon  the  case 
at  law,  and  recover  the  full  damages  for  such  waste."  Here  is 
a  prohibition  against  the  commission  of  waste  by  any  person 
holding  property  at  the  time  of  the  act  subject  to  redemption, 
and  giving  the  injured  party  the  very  remedy  which  has  been 
used  in  this  case.  The  act  was  passed  upon  tbe  26th  Jan. 
1844.  This  suit  was  commenced  in  December  1844,  and  al- 
leges the  commission  of  waste  by  the  defendant  between  the 
27th  January,  1843,  and  the  2Qth  August,  1844.  It  is  clear, 
therefore,  that  for  part  at  least  of  the  waste,  the  case  is  within 
the  very  letter  of  tbe  statute.  We  might  further  insist  that  the 
statute  merely  provides  a  remedy  for  tbe  enforcement  of  rights 
previously  in  existence^--and  that  it  applies  equally  to  cases 
occurring  before,  and  those  occurring  after  the  passage  of  the 
act,  according  to  the  principle  settled  by  this  court  at  its  pre- 
sent term,  in  a  case  from  Bedford,  upon  the  construction  of 
tbe  usury  act  of  1846. 

The  right  to  the  possession  of  the  land  which  is  given  to  the 
purchaser  by  construction  under  the  act  of  1820,  is  peculiar  to 
the  legislation  of  this  State.  In  New  York  the  purchaser  is  not 
entitled  to  a  deed  from  the  sheriff  daring  the  time  allowed  for 
redemption.  Bissd  vs.  Payncy  20  Johns.,  3.  EverUan  vs.  /Satin 
yeff  2  Wend.,  507.  No  case  has  been  found  precisely  analo^ 
gous  to  the  one  before  the  court.  But  the  instance  of  a  sale  of 
property  with  right  to  re^purchase  already  mentioned— ^wheie 
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the  law  would  certainly  hold  the  purchaser  responsible  to  the 
vendor  for  wilful  waste — ^may  be  cited  as  sustaining  the  action 
now  brought.  So  also  it  has  been  held,  that  a  wife  may  bring 
an  action  of  trespass  on  the  case  against  a  purchaser  of  ber 
real  estate  claiming  under  the  husband,  or  against  a  creditor  of 
the  husband  who  has  levied  an  extent  upon  the  husband's  in- 
terest in  his  wife's  realty,  and  recover  damages  for  waste  com- 
mitted. Babb  and  wifevs*  Perley,  1  Greenleaf 's  Rep.,  where 
this  point  is  decided.  Such  cases  may  be  considered  as  suf- 
ficient in  point  of  authority,  to  authorise  the  plaintiff  to  bring 
bis  present  action  for  waste,  without  resorting  to  the  construe* 
tion  of  the  act  of  1820  as  contended  for,  and  without  csdling 
in  the  aid  of  the  act  of  1844. 

HoustOHj  for  the  defendant. 

Nicholsanf  for  the  plaintiff. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

These  are  actions  brought  by  James  Kannon  against  William 
Pillow,  to  recover  rent  and  waste,  under  the  following  circum- 
stances. .  Kannon  owned  a  tract  of  land,  which  was  sold  under 
execution  and  purchased  by  Pillow.  Pillow  at  the  time  of  his 
purchase,  took  from  the  sheriff  a  deed  for  the  land,  and  went 
into  immediate  possession;  about  six  months  before  the  two 
years  allowed  by  law  for  the  redemption  of  land,  sold  under 
execution,  Kannon  redeemed  the  land  from  Pillow;  and  the 
question  now  is,  can  he  recover  rent  from  him  for  the  time  he 
was  in  possession,  and  damages  for  waste  committed  during 
that  period?  And  we  are  constrained  to  hold,  upon  principle, 
that  he  cannot. 

We  do  not  think  that  the  relation  of  the  owner  and  purchaser 
of  a  tract  of  land  sold  under  execution  is  that  of  mortgagor  and 
mortgagee  under  the  provisions  of  the  act  of  1820,  ch.  2,  al- 
lowing the  period  of  two  years  for  redemption.  The  purchaser 
becomes  the  absolute  owner  of  the  land,  and  receiving  a  deed, 
and  entering  into  possession,  is  entitled  to  the  rents  and  profits, 
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and  the  former  owner  has  nothing  but  the  naked  right  of  re* 
demption,  which  is  irretrievably  lost,  if  it  be  not  asserted  in  the 
time  and  manner  prescribed  by  law. 

There  is  no  similarity  between  such  an  estate,  and  that  ac* 
quired  by  a  mortgagee;  it  can  be  better  assimilated  to  the  sale 
of  land,  with  the  liberty  of  re-purchase;  in  which  case,  the  ven- 
dee, if  he  go  into  possession,  cannot  be  made  liable  for  rents 
and  profits,  because  the  land  is  absolutely  his,  until  the  condi- 
tion be  performed,  by  which  it  reverts  to  the  former  owner. 

The  case  of  Sheratts  vs.  Firestone,  <  we  are  strongly  of  the 
opinion,  was  improperly  decided;  but  he  that  as  it  may,  the 
case  13  not  in  all  respects  similar  to  this — ^Firestone  had  receiv- 
ed no  deed  for  Sheratts'  land,  which  Judge  Robert  Whyte  held, 
was  necessary,  notwithstanding  Sheratts'  agreement,  to  enable 
him  to  recover  the  rent;  and  we,  therefore,  think  his  opinion  is 
in  accordance  with  our  view  of  this  case. 

Upon  the  same  principle,  we  think,  it  follows  necessarily, 
Kannon  can  maintain  no  action  for  waste  committed  by  Pillow, 
anterior  to  the  time  of  the  redemption. 

But  we  think,  that  in  as  much  asELannon  redeemed  the  land 
six  months  before  the  two  years  expired,  he  was  then  entitled 
to  the  possession  of  all  the  land,  upon  which  Pillow  had  not  a 
growing  and  ungathered  crop,  and  that  for  this  he  is  entitled  to 
a  reasonable  rent  for  the  time  he  was  kept  out  of  the  possession 
after  the  redemption;  it  was  error  not  to  have  allowed  him  this, 
for  which  the  judgment  in  the  action  for  rent  will  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

The  judgment  in  the  action  for  waste  will  be  affirmed. 


Note. — The  following  are  opinions  delivered  in  the  case  of  ShenUU 
▼s.  FiretUme*  The  ease  was  decided  many  years  ago  at  KnoxvijUe  and 
the  opinions  are  deemed  worthy  of  preservation  as  part  of  the  judicial  in- 
vestigations which  have  taken  place  on  the  subject  of  the  redemption  law 
of  1820. 

Whtte  J. — The  only  question  between  the  parties  in  this  case  is,  the 
item  in  the  account  allowed  by  the  Chancellor  in  favor  of  Sheratts  for  the 
rent,  from  the  time  of  the  sale  of  the  land  under^  the  execution  against  him, 
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at  which  Firestone  became  the  parchasery  and  its  redemption  under  the  act 
of  1820,  c.  11. 

It  is  contended  fi>r  Firestone  that  he  became  by  his  purchase  at  the  exe- 
cution sale,  the  owner  of  the  land,  and  as  such  was  entitled  to  the  rent? 
and  profits  until  redemption;  he  therefore  claimed  rent  from  Sberatts,  the 
debtor  in  ^e  execution  sale,  who  agreed  to  pay  him  $^  per  annum;  and 
he,  Sheratts,  thereupon  continued  in  possession  and  enjoyed  the  same. 

The  act  of  1820  c.  11,  says,  that  any  debtor  whose  interest  in  real  estate 
may  be  sold  under  execution,  at  any  time  within  two  years  after  such  sale, 
upon  payment  dec.  &;c.  may  redeem  the  interest  that  may  have  been  sold; 
and  upon  such  payment  it  shall  be  the  duty  of  the  then  claimant  to  recon^ 
▼ey  said  interest  to  the  debtor  6cc,  It  is  argued  lor  Firestone*  the  purcha- 
ser under  the  execution,  that  under  this  act,  and  by  force  thereof,  he  took 
the  freehold,  or  other  legal  estate  that  was  vested  in  the  execution  debtor; 
and  that  such  effect  of  the  act  is  manifested  by  the  expression  in  it,  which 
says,  that  upon  payment,  &c.  6cc,  it  shall  be  the  duty  of  the  claimant  to 
recoDvey  said  interest  to  said  debtor;  that  the  words  *^to  reconvey,*'  assume 
the  poeitioo,  and  principle,  that  the  interest  of  the  debtor  passed  by  the 
sale,  and  that  this  operation  must  of  necessity  be  allowed  to  the  act,  as  well 
in  conformity  to  its  spirit,  as  its  letter.  I  cannot  perceive  any  thing  ex- 
pressed or  ever  intimated  in  this  act  to  change  the  law  upon  execution  sales, 
and  to  introduce  a  different  doctrine  from  that  heretofore  held,  and  so  ofiteD 
to  be  found  noticed  and  recognised  in  judicial  decisions.  That  doctrine  is* 
that  a  sale  by  execution  is  the  substitute  of  a  sale  by  the  party  himself,  the 
debtor  in  the  Execution.  And  to  make  a  valid  sale  or  transfer  of  property 
which  the  term,  execution  sale  means,  from  one  man  to  another,  such  exe- 
cution sale  or  transfer  must  be  by  deed  in  writing  by  virtue  of  the  acts  of 
assembly  of  1715,  c.  38,  s.  5,  and  1801,  o.  25,  s.  1. 

When  a  sale  or  transfer  of  real  estate  is  effected  by  execntiott,  it  is  called 
a  statute  convey^ce,  because  it  is  founded  xqpon,  or  prescribed  by  statute; 
and  to  render  it  complete  four  requisites  are  necessary;  a  judgment  against 
the  debtor,  a  levy  on  the  real  estate,  a  sale  by  the  Sheriff,  or  other  proper 
officer,  and  a  deed  of  conveyance  by  the  officer  to  the  purchaser — all  these 
must  exist  and  concur  to  make  a  valid  transfer  of  the  debtor's  interest  in  his 
real  estate  to  the  purchaser  or  highest  bidder  at  the  sale  or  auction,  and 
when  in  our  acts  of  assembly.  Sheriff's  sale  or  execution  sale,  is  spdien  of, 
and  the  subject  matter  of  it  is  real  estate,  all  these  are  comprehended  and 
understood  to  be  existing.  Therefore,  when  this  act  of  1820,  c.  11  speaks 
of  a  debtor's  interest  sold  at  execution  sale,  and  purchaser  at  execution  sale, 
it  has  reference  to,  and  means  a  regular  sale  under  our  acts  of  assembly  l« 
above  nodced;  embracing  all  the  requisites  necessary  to  constitute  and  effec- 
tuate a  transfer  of  the  property  to  the  purchaser;  a  very  important  one  of 
which  requisites  is  the  deed;  and  to  which  the  previous  ones  are  only  aux- 
iliary. The  two  first,  the  judgment  and  levy,  specifically  fix  the  Hen  of  the 
plaintifTs  claim  to  the  subject  matter,  or  object  of  the  execution,  the  sale 
or  auction  dengnates  the  purchaser  or  alienee,  but  it  belongs  to  the  deed  to 
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complete  the  tranfer  end  attain  the  end  of  the  law:  by  diveating  the  aeizin 
of  the  execution  debtor  in  the  case  of  a  freehold  or  in  the  case  of  a  lesa  es- 
tate, the  interest  thereof,  and  passing  the  same  to  the  purchaser.  The  dif- 
ficulty caused  by  the  want  of  a  Sherifi'*s  deed  to  the  purchaser,  Firestone, 
in  the  present  case  was  anticipated  by  the  counsel,  and  it  was  endeavored 
to  be  obviated  by  recourse  to  the*  principle  in  equity,  that  the  Court  will  con- 
sider that  to  be  done,  which  ought  to  have  been  done.  I  question  much 
the  propriety  of  the  apphcatioa  of  this  principle,  to  supply  the  defect  of  an 
execution  sale  in  this  State,  where  an  execution  operates  on  legal  rights 
and  interests;  not  on  such  as  are  equitable.  In  the  State  of  New  York,  and 
perhaps  in  some  other  States  where  some  equitable  rights  or  interests  are 
by  statute  made  the  subjects  of  an  execution;  there  may  be  perhaps  statu- 
table grounds  for  such  application:  but  I  apprehend  that  here  the  purchaser 
at  an  execution  sale,  on  the  want  of  a  deed,  would  be  met  by  the  maxim  of 
ecmeti^fmptor^  and  be  left  to  his  redress  upon  a  proper  proceeding  for  the  pur- 
pose ai  perfecting  his  legal  tide.  But  be  this  as  it  may,  the  above  principle 
cannot  have  any  effect  in  the  present  case  to  supply  the  want  of  a  Sheriff's 
deed,  for  no  reason  appears  why  the  party  purchased  at  the  Sheriff's  sale, 
and  did  not  take  a  conveyance;  it  does  not  appear  that  the  Sheriff  would 
not  give  one,  nor  does  it  appear  that  the  Sheriff  was  even  asked  for  one; 
under  such  circumstances  exhibiting  a  defective  title  through  the  mere  de- 
ihult  of  the  party,  he  cannot  be  heard  claiming  a  right  to  have  the  defect 
overlooked,  or  considered  as  non  existing. 

But  admitting  it  to  be  correct,  that  upon  a  proper  proceeding  in  equity, 
he  might  compel  a  deed  from  the  Sheriff;  on  which  I  have  no  opinion,  that 
would  be  of  no  avail  on  the  present  occasion  which  requires  a  title  perfected 
by  a  Sheriff's  deed,  to  have  vested  in  him,  Firestone,  the  seizin  and  inter- 
est, which  as  a  clmmant  of  the  rents  and  profits  of  land  sold  under  the  exe- 
cution, he  indispensably  required.  Firestone  therefore,  having  no  seizin, 
or  other  legal  interest  by  virtue  of  his  being  purchaser  or  highest  bidder  at 
the  execution  sale,  for  want  of  a  conveyance  by  the  Sheriff,  had  no  right 
to  the  rents  and  profits,  of  the  land  of  Sheratts;  and  therefore  no  error  in 
the  decree  of  the  Chancellor. 

If,  in  the  present  case,  the  Sheriff  had  made  a  deed  for  Sheratts'  land 
to  Firestone,  the  purchaser,  and  by  that  means  completed  the  statutable 
conveyance;  the  question  would  have  been  made,  which  was  argued  with 
so  much  ability  at  the  bar;  but  as  that  question  is  not  presented  by  this  re- 
cord, it  will  come  more  properly  to  be  examined  when  it  is  so  presented. 


Pkck  J. — In  the  record  before  us  the  question  is  raised — Do  the  rents 
arising  firom  real  estate  purchased  at  Sheriff's  sale,  go  to  the  purchaser,  or 
10  it  the  right  of  the  owner  of  the  estate  whose  interest  has  been  sold,  but 
who  under  the  act  of  1820,  ch.  11  s.  2,  may  redeem,  to  retain  the  same-^ 

The  second  section  of  the  act  gives  the  right  to  redeem  within  two  yeavs 
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on  payment  of  the  money  bid,  and  ten  per  cent  interest  per  annum:  tme  it 
naes  the  expression  that  the  parchaser  shall  reconvey,  which  implies  that 
the  Sheriff  may  convey  to  the  parchaser  before  the  end  of  two  years  with- 
in which  time  the  debtor  may  redeem— still,  the  only  charge  or  incum- 
brance or  lien  given  by  the  letter  of  the  act,  is  the  money  bid  with  ten  per 
cent — and  the  concluding  part  of  the  section  is  imperative  '*attd  upon  pay- 
ment or  tender  thereof,  (the  money  bid  and  10  per  cent)  it  shall  be  the  du- 
ty of  the  claimant  to  reconvey  said  interest  to  the  debtor*'  6cc*  This  act 
introducing  new  rules  to  be  observed  touching  estates  thereafter  to  be  sold 
by  Sheriffs,  must  be  sensibly  construed — ^if  there  is  no  ambiguity  in  word- 
ing the  act,  it  is  safest  to  follow  the  letter.  In  saying  that  the  10  per  cent 
with  the  money  bid  and  costs  and  charges  included  is  all  that  the  law  aUows 
to  the  purchaser  at  Sheriff's  sale,  we  not  only  follow  the  act  in  its  terms, 
but  we  make  it  consistent  with  other  statutes,  the  policy  of  the  country, 
and  as  I  conceive,  the  rules  of  equity — ^in  the  first  place  10  per  cpnt  is 
above  the  common  or  legal  interest  allowed  by  law  in  dealings  between 
man  and  man — ^it  might  be  a  matter  of  speculation  with  the  political  econ- 
omist to  search  for  the  cause  why  it  is  that  the  Courts  of  Justice  are  re- 
quired, to  hold  in  one  hand  the  statutes  against  usury  in  dealings — am- 
ply armed  with  power  to  restrain  and  punish  it  even  by  a  criminal  pros- 
ecution, and  at  the  same  time  are  called  upon  to  exact  a  fixed  usury  in  so 
many  cases  following  the  Judgments  of  the  tribunals  of  justice.  While  the 
constitution  provides  that  courts  shall  be  open  to  the  injured,  and  every  man 
for  the  wrong  done  him  shall  have  right  and  justice— and  while  writs  are 
provided  ^n  the  same  instrument  by  which  men  may  be  enabled  to  resort 
to  the  courts,  and  the  ministers  there  are  by  the  laws  armed  with  mercy 
on  the  one  hand  to  such  as  may  be  oppressed  by  usury — ^and  with  the  ter- 
rors of  usury  in  the  other  to  such  as  under  the  constitution  have  a  right  to 
and  do  travel  into  higher  tribunals  for  the  attainment  (^  justice.  Let  others 
treat  this  as  they  may,  the  courts  follow  the  law  restraining  themselves  with 
this  rule,  that  where  a  case  does  not  come  expressly  within  the  provision  of 
the  statute,  usury  is  taken  as  a  penalty  and  therefore  not  given.  Try  the 
question  before  us  by  this  rule:  here  it  is  said  that  rent  results  from  a 
vesting  of  the  legal  title  by  the  deed  of  the  Sheriff,  not  from  the  express 
letter  of  the  act — ^nevertheless  the  same  act  gives  a  penalty  to  wit,  the  10 
per  cent,  and  the  purchaser  bids  for  and  takes  the  estate  with  a  knowledge 

of  his  interest  in  or  lien  thereon;  but  shall  we  add  an  additional  penalty — 
shall  we  give  a  double  compensation  to  the  purchaser,  the  one  by  follow- 
ing the  letter  of  the  act  of  assembly,  the  other  and  in  most  instances  the 
heaviest  penalty  by  construction  or  legal  intendment.  It  cannot  be,  for  it 
tsthe  province  of  courts  of  equity  to  lean  against  penalties,  not  to  create 
and  enforce  them. 

Equity  does  enough  in  all  conscience,  when  it,  by  an  act  of  the  Legis- 
lature permits  one  man  by  the  process  of  a  court  of  justice  to  coerce  from 
the  tempest  driven  debtor  10  per  cent  on  his  money  advanced  and  that  se- 
cured by  real  estate  at  hii  own  valuation.     While  in  the  same  tribunal 


DECEMBER  TERM,  1846.  397 

[Opinion  of  Judge  Feck.] 

tbe  common  dealer  in  money  is  restatned  strictly  to  his  six  per  cent.  Wben 
the  act  before  us  wad  passed,  the  policy  was  to  pat  it  in  the  power  of  judg- 
ment debtors  to  save  their  estates,  and  while  solicitude  was  felt,  that 
they  should  have  power  to  do  so,  the  interest  of  the  purchaser  was  not 
pverloi^ed.  Common  dealings  in  the  country,  nay,  the  decrees  of 
foreclosure  at  every  term  of  our  Courts  of  Chancery,  prove  that  money 
may  be  vested  at  six  per  cent,  in  landed  securities.  While  these  facts  were 
before  the  legislature,  and  now  in  view  of  this  court,  can  we  suppose  it 
possible  that  it  was  ever  intended  by  the  law  makers  to  encumber  the  debt- 
or with  a  rent  on  the  land  one  day,  which  land  might  be  redeemed  the  next; 
add  to  these  considerations  the  embarrassment  which  would  arise  in  case 
of  disagreement  about  the  amount  of  rent — ^must  the  question  be  settled  by 
a  suit,  and  must  the  debtor  to  whom  facilities  are  given  to  secure  his  estate, 
be  subjected  to  cost  and  expense,  touching  the  very  rent  which  it  is  most 
natural  to  suppose  was  intended  to  be  used  to  raise  the  funds  with  which  to 
redeem. 

The  third  section  of  the  act  assists  in  coming  to  a  proper  conclusion  on 
this  point.  By  this  section  another  creditor  may  redeem  from  the  purchaser, 
payingto  him  the  money  bid  and  10  percent.,  on  the  doing  of  which,  **it 
shall  be  the  duty  of  the  purchaser,  or  one  claiming  under  him,  to  convey 
such  interest  to  such  creditor" — and  it  will  be  seen  by  looking  to  the  5th 
sec.,  that  ia  many  redemprions  may  take  place  as  there  are  creditors.  Now, 
it  cannot  be  supposed  that  he  who  redeems  last,  shall  have  all  the  rent — 
if  the  rents  pass,  they  should  go  rateably,  and  be  apportioned  according  to 
the  time  each  may  have  had  his .  right  vested.  The  confusion  this  would 
lesd  to,  is  one  argument  against  letting  in  an  intendment,  calculated  to  be 
productive  of  embarrassment,  if  not  litigation. 

While  the  policy  of  rendering  lands  liable  for  the  satisfaction  of  debts  is 
fully  recognized  by  the  courts,  still  the  manner  of  reaching  them  is  taken 
with  strictness.  The  modes  of  sales  and  transfers  are  the  subjects  of  legis- 
lation. Possession  is  not  delivered,  but  a  deed  by  which  possession  can  be 
obtained — admit,  for  the  sake  of  argument,  that  the  deed  may  be  taken  be- 
fore the  expiration  of  the  two  years,  and  admit  that  an  ejectment  might  be 
brought  on  the  deed  for  the  possession  of  the  land,  and  on  recovery  an  ac- 
tion for  mesne  profits — ^stiU  the  deed,  the  action  of  ejectment,  and  the  con- 
sequent action  for  mesne  profits  would  in  efiect  all  be  contingent.  A  re- 
demption by  the  execution  debtor,  or  by  any  creditor,  would  change  the  sit- 
uotion  of  parties,  and  overthrow  the  title  and  action  founded  on  it.  Could 
an  action  for  the  rent  lie  without  the  recovery  in  ejectment?  I  answer  no^- 
for  there  is  no  contract,  express  or  implied,  on  which  to  found  the  action; 
but  a  much  stranger  reason  arises  out  of  the  fact,  that  in  all  these  provisions, 
l3ie  Legislature  chose  to  be  silent  about  rent  purposely,  because  they  never 
intended  to  allow  any  to  the  purchaser.  The  act  of  New  York  is  not  be- 
fore us;  how  far  a  case  there,  and  the  one  before  us  might  be  found  parallel, 
I  cannot  pretend  to  say.    That  act,  however,  had  the  same  policy  in  view 

38— Vol.  vii. 
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which  produced  the  passage  of  the  one  we  are  coostming,  and  in  New  York, 
the  rent  is  by  decision  of  their  courts  given  to  the  judgment  debtor,  30 
John.  R.  3.  The  case  of  Hawkins  vs.  Jemmisan,  Martin  6c  Yerger,  does 
not  effect  the  case  before  ns. 


Daniel  and  Mubpht  vs.  McClelland. 

A  party  who  haa  covenanted  that  hit  title  is  superior  to  that  of  all  others,  camot  plead 
that  the  plaintiff  was  informed  that  defimdant  would  not  covenant  against  the  title 
of  a  particular  person  named;  and  the  refusal  to  receive  such  a  plea  is  not  error. 

McClelland  sued  Daniel  and  Murphy  in  covenant,  in  the 
Circuit  Court  of  Overton  county. 

On  the  plea  of  covenants  performed,  a  verdict  and  judgment 
were  rendered  in  favor  of  the  plaintiff,  Caruthers,  J.,  presiding 

The  defendant  appealed. 

W.  CvlUmt  for  Daniel  and  Murphy* 

Turneyj  for  McClelland. 

Green,  J.  delivered  the  opinion  of  the  court. 

In  this  case,  the  defendant  in  error  sued  the  plaintiffs  in  error 
in  covenant,  upon  a  warranty  in  a  bill  of  sale  of  two  slaves; 
that  their  title  was  superior  to  all  other  titles,  and  that  slaves 
were  free  from  all  incumbrances. 

The  defendants  pleaded  covenants  performed;  and  after- 
wards, at  a  subsequent  term  of  this  court,  the  defendant  ten- 
dered, and  asked  leave  to  file  a  special  plea,  which  alleges,  that 
before  the  making  of  the  covenant  declared  on,  the  plaintiff  was 
informed  how  the  title  stood  to  the  negro  man  Charles;  that  W. 
B.  Mayfield  had  a  claim  to  said  negro,  and  that  defendants 
would  not  warrant  the  title  against  the  said  Mayfield. 

The  court  refused  to  permit  the  said  plea  to  be  filed;  and 
the  cause  was  tried  upon  the  issue  previously  made  up.     The 
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plaintiflT obtained  a  verdict  and  judgment^  and  tbe  defendantB 
appealed  to  this  court. 

The  only  error  alledged  is,  that  the  court  below  should  have 
permitced  the  special  plea  to  be  filed.  In  this  there  was  clearly 
no  error.  The  plea  tendered  was  no  defence  to  the  action. 
Evidence  to  establish  the  facts  pleaded,  would  have  been  in 
direct  contradiction  of  the  written  covenant.  The  covenant 
warrants  the  title  of  the  defendants  to  be  superior  to  all  other 
titles;  but  the  plea  alledges,  that  the  plaintiff  was  informed  at 
the  time,  that  the  defendants  would  not  warrant  against  the 
title  of  Mayfield. 

Such  a  contradiction  of  the  covenant  is  plainly  inadmissible 
upon  the  best  settled  piinciples;  and  the  plea  tendered  consti- 
tuting no  good  defence  to  the  action,  tbe  court  very  properly 
refused  to  permit  it  to  be  filed. 

Affirm  the  judgment 


LisHBY  vs.  Smith. 

1.  Where  two  penotis  sign  a  note  as  payors,  courts  of  law  and  equity  have  concur- 
xent  jurisdictioo  to  ioTCstigate  and  determine  the  relation  which  such  payors  bear 
to  eadi  other  in  regard  to  the  dischai^  of  such  note. 

2.  When  courts  of  law  and  eqoi^  haTe  eoneanMit  jofisdietion,  and  a  jodgment  is  ob- 
tained ia  a  oottft  at  law,  and  the  plaintiff  at  law  answers  the  defandaat's  bill  wiiboot 
objecdoB  to  the  jorisdictioii,  the  objection  to  the  jurisdiction  is  waived,  and  the  court 
will  do  jostioe  in  the  premises. 

This  bill,  filed  in  tbe  Chancery  Court  at  Nasbville,  charges 
that  the  complainant  was  a  merchant  in  Nashville  some  years 
since,  in  partnership  with  Gould.  That  whilst  such  merchant 
be  married  the  daughter  of  defendant,  who  was  then  a  widow. 
That  the  defendant  was  a  man  of  considerable  property,  and 
able  to  provide  amply  for  his  daughter.  That  after  tbe  mar- 
riage, plaintiff  being  embarrassed,  and  his  partner  dying,  he 
made  a  deed  of  trust  to  defendant  of  all  his  property,  including 
the  notes  of  one  Robert  A.  Burton.  That  plaintiff  owed  about 
$14,000,  and  amongst  other  debu  one  of  $2,600  to  his  father. 


300  NASHVILLE, 

[Iiishey  v$.  Smith.] 

which  were  partially  secured  in  the  deed.  That  after  the  ex- 
ecution of  this  deed,  plaintiff* and  defendant  being  both  anxious 
to  release  plaintiff* from  his  liability  on  these  debts,  it  was  agreed 
between  them,  that  if  plaintifi'^s  father  would  release  his  debt 
in  the  deed,  defendant,  as  an  advancement  to  his  daughter, 
would  agree  to  give  his  own  notes  for  $1,250  each,  at  one  and 
two  years,  and  the  notes  of  R.  A.  Burton,  specified  in  the  deed, 
to  the  balance  of  the  creditors,  as  an  inducement  to  them  to  re- 
lease plaintiff* from  his  liability  to  them.  This  proposition  was 
made  and  accepted  by  the  creditors.  The  release  of  the  debt 
of  complainant's  father  was  also  procured;  but  the  plaintiff* and 
defendant  having  quarrelled  in  the  interim,  the  defendant  re- 
fused at  first  to  comply  with  his  part  of  the  proposition,  and  at 
length  only  complied  on  condition,  that  plaintiff*  would  sign  the 
$1,250  notes  with  him.  Plaintiff*  finally  agreed  to  sign  with 
him,  on  the  express  understanding,  that  he  was  to  be  in  no  way 
liable  on  the  notes  to  the  defendant,  but  that  the  defendant  was 
the  primary  debtor  on  the  notes,  and  that  complainant  merely 
signed  them  to  show  how  the  transaction  originated.  That  the 
defendant  has  paid  the  first  note,  and  instituted  suit  against 
plaintiff*.     The  bill  prays  for  an  injunction. 

The  answer  admits  all  the  facts  except  these,  to  wit:  It  denies 
the  validity  of  the  debt  to  complainant's  father,  and  impeaches 
it  for  fraud.  It  denies  that  the  notes  of  the  defendant  were  to 
be  executed  as  an  advancement  to  plaintiff''s  wife,  but  says, 
they  were  to  be  given  in  consideration  of  the  assignment  by 
plaintiff* and  wife  to  defendant,of  a  legacy  due  them  in  Alabama, 
which  he  insists  complainant  refused  to  do  at  the  time  the  notes 
were  signed,  and  this  was  the  cause  of  the  refusal  of  defendant 
to  sign  the  notes  unless  they  were  also  signed  by  plaintiff*,  he 
therefore  insists  plaintiff*  is  liable  to  him.  The  proof  sustains 
the  pl&intiff*'s  bill.  The  Chancery  Court,  Cahal  presiding, 
dismissed  the  bill,  on  the  ground  of  a  want  of  jurisdiction,  and 
ccMsplainant  appealed. 

A.  Ewingi  for  complainant. 

The  circumstances  make  out  the  case  of  principal  and  surety 
between  Smith  and  Lishey.     When  Lishey's  father  agreed  to 
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release  his  debt  on  consideration,  that  Smith  would  execute 
these  notes,  and  this  contract  was  carried  into  effect,  Lishey 
was  absolutely  released  from  any  liability  to  Smith,  and  if  he 
signed  the  notes,  it  was  as  security  for  Smith,  who  by  virtue  of 
the  consideration  advanced  by  Lishey 's  father,  became  the  pri- 
mary  debtor.  See  Chitty  on  Contracts,  54  and  59.  If  this  is 
so,  why  then  Chancery  Court  has  original  concurrent  jurisdic- 
tion, and  although  there  is  a  remedy  at  law,  relief  will  be 
granted  in  equity,  when  real  principal  sues  surety  at  law.  See 
2  Paige,  497.  It  is  like  the  case  of  a  joint  obligor  suing  the 
surety  at  law,  and  the  defendant  filing  a  bill,  alledging  that  the 
pretended  co-surety,  induced  him  to  become  such  on  his  credit, 
which  is  a  common  case.    - 

The  waiver  of  the  defendant  of  jurisdiction  by  his  answer  is 
conclusive,  for  this  is  unlike  the  case  in  5th  Hump.  414.  In 
that  case,  the  question  was  partnership  in  execution  of  note,  and 
jurisdiction  exclusively  at  law,  but  in  this  case,  where  the  court 
has  original  jurisdiction  and  the  jurisdiction  at  law  may  have 
attached,  the  answer  is  a  waiver. 

On  the  ground  of  fraud,  there  is  also  jurisdiction.  For  it  is 
alledged  and  proved,  that  Smith  persuaded  Lishey  to  sign  these 
notes  under  a  representation,  that  he  would  not  hold  him  liable, 
and  although  he  might  defend  at  law,  the  fraud  would  give  a 
court  of  equity  jurisdiction.     See  5th  Munf.  219. 

MeigSj  for  defendant. 

Trimblej  for  complainant. 

Reese,  J.  delivered  the  opinion  of  the  court 

If  in  a  Court  of  Chancery,  there  is  jurisdiction  to  grant'the 
relief  prayed  for,  it  is  not  insisted  in  argumeqt,  that  the 
facts  proved  upon  the  record  do  not  entitle  the  complainant  to 
that  relief.  The  relations  between  the  parties  are  these,  to 
wit:  The  defendant  claims,  in  his  action  at  law,  to  recover 
from  the  complainant  upon  the  ground  that  he  had  been  com- 
pelled to  pay  money  as  the  surety  of  the  complainant,  while, 
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in  this  court,  the  complalaant  alledges  aod  proves  that  in  the 
transactiions  referred  to,  although  bound  to  others  as  a  party 
to  the  instrument,  jointly  executed  by  him  and  defendant,  yet, 
as  between  themselves,  defendant  was  not  only  primarily,  but 
exclusively  liable;  and  he  seeks,  upon  this  ground,  to  restrain 
by  injunction,  the  defendant's  action  at  law.  The  question 
presented  is,  therefore,  one  originally,  of  equitable  cognizance;' 
in  modern  times,  the  jurisdiction  is  concurrent  between  aCourt 
of  Chancery  and  a  Court  of  Law.  The  defendant  does  not 
demur  upon  the  ground  that  the  complainant  could  have  made 
his  defence  available  at  law;  he  does  not  insist  upon  this  point 
in  his  answer;  he  in  no  way  questions  the  jurisdiction  of  the 
court.  He  fully  answers:  proofs  are  taken,  and  the  cause  re- 
gularly brought  to  a  hearing. 

In  a  cause  of  such  a  character,  so  fit  for  equitable  cogni- 
zance, the  court  should  not  at  the  hearing,  mero  motu  turn  the 
complainant  round  upon  the  objection,  that  he  might  have  de- 
fended himself  at  law. 

The  defendant  having  submitted  himself  to  the  equitable  ju- 
risdiction, the  exercise  of  that  jurisdiction,  on  the  part  of  the 
Court,  would  have  been  altogether  proper.  Such  is  the  princi- 
ple decided  in  the  case  of  Marsh  vs.  Haywood^  6  Hump.  R.  212. 
Upon  the  principle  of  that  case,  the  jurisdiction  to  grant  relief 
in  the  present  case,  is  free  from  all  doubt  and  difficulty.  We 
have  not  deemed  it  necessary,  therefore,  to  enquire,  whether 
upon  the  ground  of  fraud,  of  the  discovery  obtained,  or  other 
ground,  the  jurisdiction  could  be  maintained.  We  think  it, 
however,  veiy  probable  that  it  would.  His  Honor,  the  Chan- 
cellor, took  a  diffejent  view  of  the  case.  His  decree  therefore, 
must  be  reversed;  and  this  court  will  decree  to  the  complainant 
a  perpetual  injunction  and  his  costs  at  law  and  ip  equity. 
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Stockard  vs.  Stockard's  admW» 

The  naker  of  a  note  sold  estate  to  the  third  endorser,  under  an  a^n^ement,  that  the 
purchase  money  should  be  appropriated  to  the  discharge  of  the  note,  and  to  save 
harmless  the  second  endorser.  It  is  held,  that  the  third  endorser  was  a  trosteo  for  the 
second,  and  that  the  assoit  of  the  second  endorser  to  the  trust  would  be  presumed, 
and  that  the  trust  oould  not  be  afterwards  defeated  by  arrangement  between  the 
maker  and  third  endorser. 

This  bill  was  filed  by  Joha  Stockard  against  Cranberry,  ad* 
ministrator  of  Samuel  Stockard,  deceased^  in  the  Chancery 
Court  at  Columbia. 

W.  Craig  made  a  note  payable  at  the  State  Bank  at  Colum* 
bia,  on  which  John  Stockard  was  the  second  endorser,  and 
Samuel  Stockard  the  third  and  last  endorser.  They  were  ac- 
commodation endorsers.  Before  the  note  fell  due,  Craig  sold 
bis  wife's  dower  in  a  tract  of  land  to  Samuel  Stockard,  and 
Stockard  agreed  to  pay  the  note  in  bank  in  part  consideration 
thereof. 

Judgment  was  obtained  on  the  note  against  W.  Craig  and 
Johnson  Craig,  who  were  insolvent,  and  against  the  second  and 
third  endorsers.  John  Stockard  paid  the  note.  Samuel  Stock- 
ard died,  and  this  bill  was  filed  against  his  administrator. 
Cranberry,  to  compel  him  to  refund  to  him  the  money  which  he 
had  paid  on  the  note.  The  bill  charged,  that  the  dower  interest 
of  Craig  and  wife  was  sold  expressly  for  the  satisfaction  of  this 
note,  and  to  relieve  the  endorsers^  John  and  Samuel  Stockard, 
and  that  Samuel  Stockard  held  in  trust  the  fund  to  pay  the  same 
and  refused  to  pay  it,  and  prays  that  he  be  compelled  to  pay 
the  money  to  John  Stockard: 

It  appears  that  Craig  fell  in  debt  to  Samuel  Stockard  after- 
wards, and  that  the  sum  for  which  the  dower  interest  had  sold 
was  settled  in  discharge  of  a  debt  due  to  Samuel  Stockard. 

The  case  was  heard  on  bill,  answer,  replication  and  proof, 
when  the  following  decree  was  entered  by  order  of  the  presid- 
ing Chancellor,  Cahal. 

"This  cause  came  on  for  final  hearing  on  this  26th  of  March, 
1846,  before  the  Hon.  Terry  H.  Cahal,  Chancellor,  &c.,  upon 
the  bill,  answer,  replication  and  proof  in  the  cause.  And  it 
appearing  to  the  court  that  the  dower  interest  of  William  Craig 
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and  wife,  Lotty  Craig,  in  the  land  mentioned  in  the  pleadings^ 
was  sold  and  conveyed  by  said  Craig  and  wife  to  said  Stock- 
ard, for  the  benefit  of  said  Johnson,  and  that  the  title  to  said 
dower  interest  was  made  to  said  Johnson. 

It  further  appeared  that  it  was  agreed  between  said  Craig 
and  said  Stockard,  that  said  Stockard  should  pay  said  note 
mentioned,  as  drawn  by  said  Craig,  and  endorsed  by  said  com- 
plainant and  said  Stockard  as  the  consideration  of  said  dower. 

But  it  appears  that  complainant  was  no  party  to  said  agree* 
ment,  and  that  said  Craig  and  Stockard  had  a  right  to  rescind 
said  contract  without  the  consent  of  complainant. 

And  it  appears  to  the  court,  that  on  the day 184d» 

said  Stockard  paid  said  Craig  the  sum  of  $200,  the  full  con- 
sideration  of  said  dower  interest,  and  that  said  agreement  was 
then  rescinded.  And  it  appears  that  there  was  no  trust  fund 
in  the  hands  of  said  Stockard,  nor  is  there  in  the  hands  of  the 
defendant,  Cranberry,  as  his  administrator,  any  trust  fund 
which  is  subject  to  the  payment  of  said  note,  or  to  reimburse 
complainant  for  the  payment  of  said  note. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court, 
that  complainant's  bill  be  dismissed,  and  that  complainant  pay 
the  costs  of  this  suit." 

From  this  decree  the  complainant  appealed. 

itf.  S.  Friersan^  for  complainant. 

1st.  If  this  fund  was  placed  in  the  hands  of  the  defendant's 
intestate,  for  his  individual  indemnity,  perhaps  complainant  is 
not  entitled  to  the  fund,  to  indemnify  him  for  what  he  has  been 
compelled  to  pay,  which  payment  discharged  the  defendant's 
intestate  from  liability.     1  Dev.  Eq.  221;  7  Conn.  485. 

2nd.  But  if  this  fund  was  placed  in  his  hands  for  indemnity, 
or  as  a  security  for  the  payment  of  the  note,  upon  which  com- 
plainant was  bound,  complainant  having  paid  the  same,  is  en- 
tided  to  be  indemnified  out  of  the  fund.  1  Dev.  Eq.  221;  7 
Conn.  478;  11  Conn.  112;  15  Conn.  381. 

3rd.  An  assignment  made  directly  to  a  creditor,  must  be  as* 
sented  to,  before  it  is  irrevocable.  2  Kent,  633;  4  Ang.  on 
Assignments,  168,  170. 
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4th.  But  if  made  to  a  trugtee,  who  accepts  the  trust,  the  as- 
sent of  the  creditor  or  security  is  presumed.  3  Yerg*  262,  266; 
2  Story's  Eq.  sec.  1196;  Ang.  on  Ass.  168, 170. 

6th.  After  an  assignment  is  assented  to,  by  the  creditor  or 
security,  it  is  irrevocable.  8  Yerg.  267,  270;  10  Yerg.  146, 
159;  Ang.  on  Ass*  17,  35,  168, 173;  2  Story's  Eq.  sec.  1046  to 
1047. 

6th.  An  assignment  can  only  be  revoked  by  the  grantors, 
the  husband  and  wife,  iti  this  case.     10  Yerg.  158. 

Houston^  for  the  defendant. 

1st.  The  transaction  shows  a  simple  promise  on  the  part  of 
Samuel  Stockard,  upon  a  sufficient  consideration,  to  pay  the 
Craig  note  upon  which  complainant  was  endorser,  and  a  failure 
of  Samuel  Stockard  to  pay  the  note,  and  then  a  payment  of  the 
note  by  complainant.  And  this  being  so,  there  is  no  trust  fund 
in  defendant's  hands  to  be  reached  by  suit  in  equity,  and  it  is 
not  such  a  case  as  will  give  the  Chancery  Court  jurisdiction. 
The  remedy  at  law  is  plain,  adequate  and  unembarrassed,  if 
complainant  was  a  party  to  the  proceedings  in  a  way  toentitle 
him  to  sue  defendant  in  any  court. 

2d.  But  complainant  was  no  party  to  the  transactions,  and 
Craig  and  Samuel  Stockard  had  a  right  to  rescind  their  con- 
tract as  to  the  appropriation  of  the  $200,  and  this  it  appears 
was  done.  It  shows  that  Samuel  Stockard  paid  the  $200  for 
the  dower  to  Craig  in  a  different  way  from  that  first  contem- 
plated, and  that  the  first  contract  was  so  far  rescinded,  and 
before  this  bill  was  filed.  This  is  certainly  so  from  the  proof, 
and  as  complainant  was  the  first  endorser  and  Samuel  Stock- 
ard the  second,  the  former  was  bound  to  pay  the  note  before 
Samuel  Stockard  could  be  called  upon  at  all,  and  as  complain- 
ant paid  it,  he  roust  look  alone  to  the  parties  who  were  before 
him  on  the  note.  The  contract  between  Craig  and  Stockard 
being  rescinded  before  this  bill  was  filed,  the  case  is  presented 
as  though  no  contract  had  ever  been  made,  and  the  liabiiitie* 
of  the  parties  remain  as  fixed  by  law  at  the  time  the  note  was 
drawn  and  endorsed. 

39— Vol.  vii. 
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6rben»  J.  delivered  the  opinion  of  the  court. 

This  bill  is  brought  to  hold  the  defendant's  intestate  liable  for 
a  fund  which  was  placed  in  his  hands  to  pay  a  note  on  which 
the  complainant  was  an  accommodation  endorser.  The  only 
question  is,  whether  a  trust  was  thereby  created,  for  the  benefit 
of,  and  to  save  harmless  the  complainant.  It  appears  from  the 
record,  that  W.  Craig  was  the  drawer  of  the  note,  payable  in 
the  Branch  Bank  of  Tennessee,  at  Columbia,  and  Johnson 
Craig,  the  complainant  and  the  defendant's  intestate,  were  ac- 
commodation endorsers. 

W.  Craig,  the  maker,  had  married  the  widow  of  Alexander 
Johnson,  who  had  died  seized  and  possessed  of  a  seventy  acre 
tract  of  land  in  Maury  county,  of  which  his  widow,  the  present 
wife  of  Craig«  was  endowed  one-third.  To  create  a  fund  for 
the  payment  of  the  note  aforesaid,  Craig  and  wife,  sold  her 
dower  in  the  land  to  Samuel  Stockard,  the  defendant's  intes- 
tate, for  two  hundred  dollars,  part  of  wnich  sum  was  to  be  paid 
in  liquidation  of  the  note  aforesaid. 

Subsequently,  Craig  became  indebted  to  Samuel  Stockard, 
and,  in  a  settlement  of  their  accounts,  it  was  agreed  that  Craig 
should  be  credited  on  Stockard's  account,  with  the  two  hun- 
dred dollars,  which  was  done. 

The  note  has  been  protested,  and  John  Stockard,  the  com- 
plainant, has  been  compelled  to  pay  the  amount,  about  $132. 

The  question  now  is,  whether  Samuel  Stockard  held  this  fund 
in  trust  for  the  security  of  himself  and  the  other  endorsers. 
And,  we  think  he  did. 

Craig  proves,  that  he  sold  the  land  for  the  purpose  of  paying 
the  note,  and  releasing  his  father  and  John  Stockard  as  his 
securities;^ that  this  was  the  sole  object  in  selling  the  land,  and 
the  condition  upon  which  the  contract  was  made.  In  this  state- 
ment Craig  is  corroborated  by  his  wife,  who  says,  she  released 
her  dower  on  condition,  that  the  fund  should  be  held  for  the  se- 
curity of  the  endorsers  on  said  note.  Martin  L.  Stockard,  a 
brother  of  the  complainant  and  the  defendant's  intestate,  says, 
he  heard  Samuel  Stockard  say,  the  principal  object  he  had  in 
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buying  the  land,  was  to  release  his  brother  John  Stockard,  who 
was  endorser  for  William  Craig  in  bank. 

These  depositions  fully  prove,  that  this  fund  was  placed  in 
the  hands  of  Saaiuel  Stockard,  in  trust,  for  the  indemnity  of 
the  endorsers  on  Craig's  note. 

In  Story's  Equity  Jurisprudence,  sec.  1197,  it  is  said,  "The 
most  simple  form,  perhaps,  in  which  such  an  implied  trust  can 
be  presented,  is  that  of  money,  or  other  property,  delivered  by 
one  person  to  another,  to  be  by  the  latter  paid,  or  delivered  over 
and  for  the  benefit  of  a  third  person.  In  such  case,  the  party 
so  receiving  the  money,  or  other  property,  holds  it  upon  a  trust; 
a  trust  necessarily  implied  from  the  nature  of  the  transaction, 
in  favor  of  such  beneficiary,  although  no  express  agreement 
has  been  entered  into,  to  that  efiect." 

And  in  2d  Kent's  Com.  533-4,  it  is  said,  '*The  legal  estate 
passes  and  vests  in  the  trustees;  and  a  court  of  equity  will  com- 
pel the  execution  of  the  trust  for  the  benefit  of  the  creditors, 
though  they  be  not,  at  the  time,  assenting,  and  parties  to  the 
conveyance.  The  assent  of  absent  persons  to  an  assignment 
will  be  presumed,  unless  their  dissent  be  expressed,  if  it  be 
made  for  a  valuable  consideration,  and  be  beneficial  to  them.'* 

We  think,  upon  these  facts  and  authorities,  that  when  Craig 
placed  this  fund  in  the  hands  of  Samuel  Stockard  to  indemnify 
the  complainant  as  his  endorser,  the  law  implied  a  trust  for  the 
benefit  of  the  complainant,  which  equity  will  enforce.  2  Story's  . 
£q.  Juris,  p.  1196;  2  Kent's  Com.  532.  And  that  the  assent 
of  the  complainant  must  be  presumed,  it  being  for  his  benefit, 
and  for  a  valuable  consideration.  3  Yerg.  R.  262;  Angel  on 
Assig.  17,  35,  168,  173.     2  Story's  Eq.  sec.  1045, 1047. 

Nor  can  it  be  revoked  after  the  trustee  has  taken  upon  him- 
self the  trust,  unless  the  beneficiary  dissents  therefrom. 

The  decree  must  be  reversed,  and  the  estate  of  Sam.  Stock- 
ard will  be  charged  with  the  sum  paid  by  the  complainant  on 
this  note,  and  interest  thezeon. 
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Williams  v$*  McC!obmack  etuis* 

1.  An  expreff  warranty  in  the  sale  of  a  slave,  in  the  absence  of  fraud,  furnishes  no 
jurisdiction  to  a  Court  of  Chancery  to  enjoin  the  purchase  money. 

2.  If  a  distributee  make  a  fnuididetit  representation  in  relation  to  property  of  the 
estate  which  is  ofiei^  for  sale,  without  the  knowledge  of  the  otb4»r  distiibttteos, 
their  ri^ts  cannot  be  affected  thereby.  The  purchaser  has  his  remedy  a^nst  the 
distributee  who  is  guilty  of  the  fraud.     He  cannot  enjoin  the  purcliase  money. 

This  is  a  bill  which  was  filed  in  the  Chancery  Court  at  Car* 
tbage  against  William  McCormack  and  others,  distributees  of 
Judith  McConoack,  by  Williamsi  to  enjoin  a  judgment  obtain- 
ed against  him  for  the  price  of  a  slave  which  he  had  purchased 
at  the  administration  sale. 

The  case  was  heard  on  bilU  answer,  replication  and  proof, 
before  Chancellor  Ridley.  His  Honor  being  of  the  opinion 
that  there  was  no  fraud,  and  if  any  remedy  existed^  it  was  in 
a  court  of  law,  dismissed  the  complainant's  bill.  From  thia 
decree  complainant  appealed. 

QuUdf  for  complainant. 

f 

Chdhmy  for  defendants. 


Orbbn,  J.  delivered  the  opinion  of  the  court. 

It  appears  from  the  bill,  answer  and  proof  in  this  cause,  that 
the  defendant,  William  McCormack,  as  administrator  of  the 
estate  of  his  mother,  Judith  McCormack,  deceased,  petitioned 
the  Circuit  Court  of  Smith  county,  to  order  that  the  negroes  be* 
longing  to  the  estate  be  sold,  in  order  to  a  division  of  the  estate 
among  the  distributees.  The  court  decreed  that  the  clerk 
should  make  the  sale,  as  prayed  for. 

At  the  said  sale,  the  complainant  became  the  purchaser  of  a 
girl  Eliza,  at  the  price  of  S526.  About  a  year  after  the  sale 
the  girl  died,  having  been  under  the  influence  of  a  fatal  dis- 
ease from  a  period  previous  to  the  sale;  and  suit  having  been 
brought  by  the  clerk,  upon  the  note  which  was  given  for  the 
price  of  Eliza,  the  complainant  filed  this  bill  to  enjoin  the  par- 
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ties  from  proceeding  further  tberein,  alledging  that  the  de- 
fendant, William  McCormack,  fraudulently  represented  to  him, 
that  the  girl  was  sound  and  healthy,  when  he  knew  she  was 
diseased  and  unsound. 

The  answer  denies  the  fraud  charged,  but  admits,  that  said 
William  did  state  to  complainant,  that  he  believed  the  girl  was 
sound. 

The  witness  Bailey,  the  crier  of  the  sale>  proves,  that  Wm* 
McCormack  stated  on  the  day  of  sale,  that  the  girl  had  been 
sick,  but  that  she  had  been  doctored,  and  had  got  well,  and  that 
she  was  sound.  The  sale  was  made  the  27th  of  Q^cember, 
J  1841,  and  the  proof  shows,  that  this  girl  had  not  been  hired 

out  during  the  year  1841,  on  account  of  her  bad  health;  that 
during  that  year  she  had  been  treated  by  Mrs.  King,  a  doctress 
in  that  neighborhood,  and  had  greatly  improved  in  her  appear- 
ance.   Mrs.  King  and  other  witnesses  thought  she  was  well. 

There  is  no  reason  to  doubt,  from  all  the  evidence,  but  that 
the  defendant,  McCormack,  honestly  believed  what  he  stated 
on  the  day  of  the  sale,  and  therefore  was  guilty  of  no  fraud* 

It  is  alledged,  however,  that  the  affirmation  of  McCot  mack 
amounts  to  an  express  warranty.  It  is  unnecessary  to  discuss 
this  question,  for  in  the  absence  of  fraud,  this  court  has  no  ju- 
risdiction to  give  the  relief  prayed  for.  If  there  be  an  express 
warranty,  a  court  of  taw  can  affi>rd  a  full  and  adequate  remedy* 

But  if  it  were  made  to  appear,  that  William  McCormack 
committed  a  fraud,  by  falsely  representing  that  the  negro  was 
sound,  it  would  not  entitle  the  defendant  to  relief  in  the  case* 
William  McCormack  had  no  more  to  do  with  this  saie  than  any 
other  distributee  of  the  estate* 

The  sale  was  made  under  a  decree  of  the  court,  by  its  clerk, 
and  the  note  was  executed  to  him. 

If  a  distributee  ot  an  estate,  make  a  fraudulent  representa- 
tion in  relation  to  property  of  the  estate,  which  is  oflfered  for 
sale;  of  which  representation,  the  other  parties  interested^  are 
wholly  ignorant,  their  rights  cannot  be  afiected  thereby*  If 
any  purchaser  is  defrauded  by  such  representations,  his  reme^ 
dy  is  against  the  party  alone,  who  committed  the  fraud;  but  he 
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cannoty  for  ihat  cause,  i-esiet  the  payment  of  the  price  of  the 
property  purchased. 

Upon  all.  or  either  of  these  groundsi  therefore!  we  think  the 
bill  should  be  dismissed. 


Bumf  AS  et  als.  vs.  Dotson  et  aU» 

1.  Where  the  sure^  in  a  guardian  hood  took  a  moitgage  on  the  guardiao*s  estate,  and 
the  mort^ffege  specified  the  liability  of  the  surety  "at  about  $2,000/*  when  in  fact 
it  amounted  to  only  about  half  that  sum;  It  is  held,  that  this  mis-statement  of  the 
coDsideration  was  not  conclusive  evidence  of  fraud;  the  mortgage  not  professing 
to  state  with  accuracy  the  amount  of  the  liability,  and  the  actual  amount  having  been 
utmscertained. 

2.  An  admission  of  the  mortgagee,  that  the  property  mortgaged  was  left  in  the  pessoe- 
sion  of  the  mortgagor,  with  the  intent  that  be  should  make  money  thereby,  will  not 
be  evidence  of  a  fraudulent  purpose  in  the  execution  of  the  deed. 

3.  The  relationship  of  parties,  though  calculated  to  awaken  suspicion,  is  of  itself  no 
evidence  of  a  fraud  in  a  conveyance  of  property. 

4.  Where  a  guardian  bond  contained  no  penalty,  this  would  prevent  a  recovery  at  law, 
yet  in  equi^,  on  proof  that  the  guardian  obtained  his  ward's  estate  on  the  fiuth  oithe 
bond,  the  beneficiaries  in  the  bond  would  be  entitled  to  a  decree  for  an  account 
against  guardian  and  suceties. 

Lucas  was  the  guardian  of  the  heirs  of  Johnson,  deceased, 
and  gave  bond  for  the  performance  of  the  trust,  which  bond 
was  without  a  penalty  and  in  blank.  Lucas  being  embarrassed 
and  having  creditors,  conveyed  by  deed  of  mortgage  several 
slaves  to  Dotson,  to  indemnify  him  against  loss  as  his  surety  in 
his  guardian  bond.  He  conveyed  the  slaves  afterwards  to 
Dotson  by  absolute  bill  of  sale. 

The  judgment  creditors  of  Lucas  filed  thils  bill  in  the  Chan- 
cery Court  at  Lawrenceburgh,  against  Lucas  and  Dotson  and 
others,  to  set  aside  the  deeds  above  mentioned  as  fraudulent. 
The  Chancellor,  Bramlett,  refused  to  declare  them  fraudulent, 
but  directed  the  sale  of  the  slaves  and  an  account  to  be  taken. 
From  this  decree  the  complainants  appealed. 

Wrigki^  for  complainant. 

We  say  the  two  deeds  executed  by  Lucas  to  Dotson  on  the 
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Sth  and  8th  of  January,  1842,  were  fraudulent  and  void,  and  of 
no  validity  or  e£fect  whatever.  How  are  the  facts?  On  the 
5th  he  mortgaged  to  Dotson,  the  slaves  Frank,  Ben,  Green, 
Polly,  Mima,  George  and  Mary,  reciting  upon  its  face  as  its  ob- 
ject, to  secure  him  as  the  security  of  Lucas  to  certain  creditors, 
and  among  others,  to  the  children  of  Samuel  Johnson,  in  a  debt 
of  $2,000,  as  their  guardian;  and  to  secure  Dotson  certain 
debts  due  him,  which  debts  and  liabilities  are  there  put  at 
$3,200.  It  turns  out  that  the  debt  to  Johnson's  children,  in- 
stead of  $2,000,  was  not  $1,000,  and  that  the  whole  debt  really 
did  not  exceed  $2,400,  though  put  at  $3,200.  But  though  the 
recitals  in  this  deed  were  false  and  fictitious,  and  known  to  be 
so,  what  else  is  done?  Why  on  the  8th  of  January,  only  three 
days  after,  this  mortgage  is  turned  into  an  absolute  deed,  and 
given  the  appearance  of  a  sale,  at  the  price  of  $4,000,  actually 
paid,  when,  in  fact,  one-third  of  it  had  not  been  paid,  and  was 
made  up  of  liabilities  chiefly,  and  all,  both  debts  and  liabilities, 
did  not  exceed  $2,500.  The  negroes  are  worth  from  $3,400 
to  $4,000,  and  when  in  fact  too,  this  latter  deed  was  really  in- 
tended, and  was  a  mortgage  in  secret  between  Lucas  and  Dot- 
son.  Dotson  took  possession  for  a  few  days,  and  then  let  Lucas 
have  them  to  make  money  to  pay  his  debts,  and  he  used  them 
ever  afterwards.  All  these  facts  appear  in  the  answer  of  Dot- 
son  and  Lucas.  Dotson  is  son-in-law  to  Lucas,  and  takes 
notes  for  the  hire  of  the  negroes,  and  surrenders  them  with- 
out payment.  He,  in  fact,  was  not  able  to  buy  so  many  slaves* 
These  false  and  deceptive  recitals  vitiate  both  these  deeds. 
The  express  purpose  no  doubt,  was  (in  changing  an  avowed, 
open  mortgage  to  a  secret  one)  to  keep  creditors  from  a  know- 
ledge of  the  real  debt  and  liabilities,  that  they  might  be  deceived 
and  file  no  bills  for  the  surplus,  and  thus  Lucas  would  enjoy 
the  estate.  Why  else  make  the  change?  And  why  recite  debts 
that  were  only  liabilities,  and  liabilities,  as  such,  that  really  did 
not  exist?  And  why  recite  the  actual  payment  of  $4,000,  when 
one-4hird  of  it  bad  not  been  paid?  Peacock  vs.  Tompkins,  Meigs 
Rep.  317;  Hydop  vs.  Clarke^  14  Johns.  Rep.  465;  Gregory  vs. 
Perlms^  4  Dev.  Law  Rep.  53. 
The  admission  in  the  answer,  that  a  secret  mortgage  was  in- 
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tended,  and  that  Lucas  was  to  use  the  propeiiy  to  pay  debtSf 
&Cm  makes  the  deed  void.  It  was  a  secret  trust  for  the  benefit 
of  Lucas.  Besides  Lucas'  possession,  relationship^  &c.,  were 
prima  facie  evidence  of  fraud,  and  the  onm  of  debts  and  fair- 
ness was  upon  Dotson.  But  there  was  no  such  proof,  nor  can 
be.    3  Yerg.  Rep.  504. 

2.  The  guardian  bond  executed  by  Lucas  for  Johnson's  chil- 
dren, was  in  blank — had  no  penalty,  and  was  therefore  void, 
and  created  no  liability  on  Dotson.  Hurlstone  on  Bonds, 
9  Law  Library  1:  Dodson  vs.  Keys^  Yel.  Reports,  193; 
193:  6  Comyn's  Dig.  (A  Title  Obligation,)  191:  do.  (B  6)  198. 
How  then  could  these  assets  be  retained  by  him  or  any  other, 
to  pay  or  secure  the  debt  to  themf  The  conveyance  was 
merely  to  secure  Dotson  from  harm  for  his  liability,  and  to  se- 
cure the  payment  of  certain  debts  due  Dotson.  These  are  the 
words  of  the  deeds,  and  extent  of  the  contract,  and  it  goes  no 
further.  It  was  not  to  secure  the  debt  to  these  wards,  but  in- 
tended as  a  personal  indemnity  to  Dotson.  It  is  claimed  as  a 
liability.  If  it  were  a  liability,  then  the  deed  covers  it.  But  it 
is  said  if  Dotson  cannot  claim  the  fund,  the  children  themselves 
can.  If  so,  it  must  be  in  consequence  of  some  implied  equity 
or  rule,  and  not  because  of  any  contract  or  engagement  on  the 
part  of  Lucas.  In  fact,  such  claims  will  have  to  be  in  oppo- 
sition to  the  very  terms  of  the  deed,  which  is  to  be  void,  upon 
its  face,  if  Dotson  is  indemnified.  How  then  can  it  be  said  to 
be  the  intention  of  the  parties,  that  the  deed  is  to  have  a  further 
eflfect  than  Dotson's  safety?  Can  they  create  further  trusts  and 
equities  not  intended,  and  that  too  in  opposition  to  and  in  the 
very  face  and  terms  of  the  deeds?  Is  there  not  a  distinction 
between  a  conveyance  to  secure  the  payment  of  a  debt,  and 
one  to  indemnify  a  surety?  What  is  it  that  creates  the  trust? 
Is  it  not  the  contract  of  Lucas?  Could  it  exist  without  the  con- 
tract? And  can  it  exist  in  terms  beyond  the  contract?  If  a 
deed  were  to  provide  for  the  payment  of  a  debt  in  a  certain 
event,  though  made  ostensibly  for  the  surety  and  to  him.  Yet 
in  such  a  case,  the  fund  would  inure  to  the  use  of  the  creditor. 
But  if  the  conveyance  is  not  for  the  payment  of  the  debt,  but 
only  the  surety's  indemnity,  how  can  the  creditor  ever  reach 
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the  fund  under  the  deedf  If  the  deed  is  to  be  void  if  the  surety 
never  soflfers,  whether  the  debt  is  paid  or  not,  how  can  the 
creditor  claim  in  such  a  case?  1  Devereaux  Equity  Re- 
ports, 205;  Homer  vs.  Savings  Barik^  2  Con.  Rep.  478, 
(Second  Series.)  The  Bank  vs.  Chtindy  and  BaUf  Meigs  Rep. 
256. 

Johnson's  children  could  only  reach  the  fupd  through  a  judg- 
ment and^*  Ja.  with  a  return  of  nuUa  bona.  Until  then  they 
could  have  no  lien.    Meigs,  256. 

N.  S.  Brovmt  for  defendants. 

RotCr  for  defendants. 

The  complainant  filed  his  bill  to  subject  certain  negroes  and 
other  property  to«the  satisfaction  of  a  judgment  at  law,  against 
the  defendants,  Wm.  Lucas,  J.  H.  Bumpas^  and  J.  H.  Lucas. 
The  defendant,  £.  B.  Dotson,  purchased  the  negroes  of  Wm. 
Lucas,  and  this  bill  is  filed  to  set  aside  the  sale  for  fraud,  and 
subject  the  negroes  to  the  judgment  of  the  complainants. 

1.  To  enable  the  complainants  to  obtain  the  relief  prayed 
for,  they  must  show  that  they  have  exhausted  their  remedy  at 
law.  3  Atk.  300;  2  John.  Rep.  296;  1  Paige's  Ch.  Rep.  637; 
10  Yerg.  Rep.  212;  3  Hump.  Rep.  81  and  662. 

2.  The  charge  of  fraud  in  the  bill,  is  denied  by  the  answers 
of  the  defendants,  and  this  denial  is  sustained  by  the  proof. 
The  answer  is  responsive  to  the  bill  in  this  particular,  and  must 
be  taken  as  true,  unless  overturned  by  two  witnesses,  or  one 
witness  with  strong  corroborating  circumstances. 

The  proof  shows,  that  no  fraud  was  intended  in  fact,  that 
deed  of  trust  or  mortgage,  and  the  bill  of  sale  were  executed 
in  good  faith,  and  to  secure  bonajide  existing  debts  and  liabili- 
ties on  the  part  of  the  defendant,  Dotson>  for  Wm.  Lucas. 

3.  There  being  no  fraud  in  fact,  is  there  any  fraud  by  ^4egal 
construction." 

It  is  said,  that  the  deed  of  trust,  and  the  bill  of  sale  to  Dot- 
son,  are  both  fraudulent  as  to  the  creditors  of  William  Lucas. 
Because  it  is  said,  that  they  announce  to  the  creditors  of  Wm. 

Lucas,  that  the  sum  $3,200  is  due  from  him  to  the  defendant, 
40 — ^Vol.  vii. 
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Dotson,  when  in  fact  the  amount  actually  due  to  Dotaon,  is  only 
about  S2,700y  and  that,  therefore,  the  deed  and  bill  of  sale  are 
void  by  operation  of  law,  and  that  it  is  a  legal  fraud  upoa  the 
creditors  of  Wm.  Lucas.  This  may  be  true,  where  it  is  the 
intention  of  parties  to  '^hinder  and  delay"  creditors,  but  in  this 
case  there  is  a  struggle  between  two  creditors,  and  one  obtains 
a  conveyance  from  the  debtor  to  secure  his  debt,  and  a  mis- 
take is  made  as  to  the  amount  of  liabilities,  or  sum  due  to  the 
heirs  of  Johnson.  This  is  not  like  the  case  of  Peacock  vs. 
TompkinSf  Meigs  817.  In  that  case  two  notes  (one  for  $200 
and  the  other  for  $300)  were  attempted  to  be  secured  by  a  trust 
deed,  the  proof  showing  that  these  notes  were  executed  without 
consideration,  and  the  court  said  that  the  attempt  to  secure 
these  notes  was  a  fraud  upon  the  creditors  of  Turner,  because 
Turner  was  made  to  acknowledge  an  indebtedness  to  the  ex- 
tent of  $500  more  than  was  actually  due,  for  the  purpose  of 
keeping  off  other  creditors  from  resorting  to  the  surplus  of  the 
property  conveyed.  But  in  this  case  no  debt  is  mentioned  of 
the  character  of  the  debts  in  the  deed  to  Tompkins,  all  the 
debts  and  liabilities  mentioned  in  the  deed  and  mortgage  were 
bona  Jide  existing  debts,  and  the  mistake  as  to  amount,  was  as 
to  the  sum  due  to  minor  heirs  of  Johnson,  a  thing  that  Dotson 
could  not  be  expected  to  know.  In  the  deed  the  amount  is 
stated  to  be  $2,000,  but  upon  subsequent  investigation  it  was 
found  to  be  $1,045,  after  deducting  expenses,  &c. 

4.  When  a  deed  or  conveyance  is  sought  to  be  set  aside  by 
creditors,  and  the  proof  discloses  only  suspicious- circumstances, 
either  as  to  the  consideration,  or  as  to  the  fairness  of  the  trans- 
action, a  Court  of  Chanceiy  will  not  set  aside  such  conveyance, 
but  permit  it  to  stand  as  a  security  for  the  amount  actually 
due.  1  John.  Rep.  473,  and  the  authorities  cited.  This 
was  the  view  the  Chancellor  seems  to  have  taken  of  this  case, 
and  it  cannot  be  a  hardship  upon  the  complainants;  they  are 
creditors,  and,'  as  such,  should  not  be  permitted  to  occupy 
higher  ground  than  Dotson,  who  is  also  a  creditor  of  the  de- 
fendant, Wm.  Lucas. 

5.  The  deed,  and  sale  to  Dotson,  were  made  in  part  to  se- 
cure the  heirs  of  Johnson,  and  being  before  the  court,  the  court 
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shoaM  protect  their  interest;  they  are  minors,  and  specially  un* 
der  the  protection  of  ^  Court  of  Chancery,  even  if  the  guardism 
bond  executed  by  Wm.  Lucas,  as  their  guardian,  with  Dotson 
as  security,  should  be  defective.  The  bond  being  in  blank  as 
to  the  penalty,  can  make  no  difierence;  such  an  omission  does 
not  make  void  the  bond,  and  if  the  omission  does  make  the  bond 
void,  the  creditors  of  guardian  could  not  t£kke  advantage  of  the 
irregularity.  1  Story's  Eq.  165  and  167;  1  Cond.  £ng.  Ch. 
Rep.  106;  2  John.  Ch.  Rep.  585. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case,  which  it  becomes  material 
to  consider,  is  as  to  the  validity  and  effect  of  the  mortgage 
executed  by  Lucas  to  Dotson  on  the  3d  of  January,  1842,  for 
the  negroes  Frank,  Ben>  Green,  Polly,  Mima,  George  and  Ma- 
ry. It  is  insisted  by  the  complainants,  who  are  creditors  of 
Lucas,  that  the  deed  is  fraudulent  and  void,  and  cannot  stand 
as  a  security  for  debts  really  due  from  Lucas  to  Dotson. 

The  deed  recites  that  it  is  made  to  secure  various  debts  due 
Dotson  and  liabilities  which  he  wa$  under  as  the  security 
for  Lucas — among  which  latter,  the  deed  recites,  that  Dotson 
was  bound  for  Lucas,  and  liable  to  pay  as  his  security,  as  the 
guardian  of  the  heirs  of  Samuel  Johnson,  about  $2,000;  and 
the  entire  sum  for  which  the  said  deed  was  made  to  save  Dot- 
son  harmless,  is  stated  to  be  $3,200.  The  negroes  were  worth 
about  $3,500. 

Upon  investigation,  the  debts  and  liabilities  recited  in  the 
deed  actually  amount  to  only  about  $2,700.  The  amount  due 
from  Lucas,  as  guardian  of  the  children  of  Samuel  Johnson 
upon  taking  the  account,  amounted  to  $1,040  instead  of  $2,000 
as  recited  in  the  deed.  It  also  appears  that  the '  guardian's 
bond  executed  by  Lucas  and  by  Dotson  as  his  surety,  is  blank 
as  to  the  penalty. 

It  also  appears  that  on  the  8th  of  January,  1842,  Lucas  con- 
veyed the  same  negroes  to  Dotson  by  an  absolute  bill  of  sale 
for  the  consideration  expressed  in  the  deed  of  $4,000:  but  no 
other  or  further  consideration  actually  passed  between  the  par- 
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ties,  than  is  expressed  in  the  deed  of  mortgage; — ^nor  was  the 
said  deed  intended  by  the  parties  to  be  anything  but  a  security 
for  the  debts  and  liabilities  mentioned  in  the  mortage. 

The  defendant  Dotson  is  the  son-in-law  of  Lucas,  and  had 
purchased  daring  the  year  1841,  two  other  negroes  for  which 
he  took  bills  of  sale;  which  purchases  are  also  attacked  in  this 
bill  for  fraud;  but  it  is  not  now  urged  in  argument  that  they 
were  fraudulent. 

Upon  the  above  facts  it  is  insisted  that  the  deeds  of  the  3d 
and  8th  of  January,  1842,  are  fraudulent,  and  should  be  set 
aside. 

The  piinciple  ground  relied  on,  is  the  statement  in  the  deed 
of  mortgage  that  the  liability  of  Lucas  as  the  guardian  of  John- 
son's children  was  $2,000  dollars,  when  in  truth  it  turns  out 
to  be  half  that  sum;  and  the  case  of  Peacock  vs.  T(mp1cin$^ 
Meigs  R.  317,  is  relied  on  as  decisive  upon  this  point. 

In  the  case  of  Peacock  vs.  Tompkins,  the  deed  recited  two 
notes,  amounting  to  $500,  which  it  asserted  were  due,  and 
were  intended  to  be  secured  by  conveyance — ^wben  in  fact,  no 
such  sums  were  due;  and  the  notes  were  only  given  to  cover 
advances  that  were  to  be  made  afterwards.  This  court  held 
these  facts  to  be  conclusive  of  an  intention  to  hinder  and  de- 
lay creditors;  and  that  the  deed  being  fraudulent  for  that  rea- 
son, could  not  stand  as  a  security  for  the  sums  actually  due. 

But  we  think  the  question  is  a  very  difierent  one  here.  It  is 
true,  the  deed  states  that  the  liability  to  Johnson's  heirs, 
amount  to  about  $2,000:  but  it  does  not  profess  to  state  with 
precision  the  existence  and  amount  of  the  debt — ^as  in  the 
case  of  Ptacock  vs.  Tomyld'M.  Here  Lucas  was  guardian,  and 
it  does  not  appear  that  any  settlement  had  been  made,  by 
which  he  could  have  accurate  knowledge  of  the  amount  he 
would  owe  his  ward.  It  was  a  subject  about  which  he  might 
well  be  mistaken — and  there  is  no  evidence  that  he  knew  what 
the  indebtedness  actually  was.  In  this  state  of  uncertainty, 
when  the  deed  does  not  assume  to  state  the  amount  with  accu- 
racy; we  think  the  statement,  that  it  was  about  $2,000,  when 
only  half  that  sum  is  actually  due,  does  not  furnish  evidence  of 
intentional  fraud. 
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The  complainant's  coansel  insists,  that  the  statement  in  Dot- 
son's  answer,  that  the  negroes  mortgaged,  were  left  in  the  pos- 
session of  Lucas,  with  the  intention  that  he  might  make  money 
thereby  andpay  his  debts,  is  an  admission  that  it  is  fraudulent. 

We  do  not  so  construe  this  statement.  If  a  deed  be  other- 
wise fair  and  bona  Jiic,  the  intention  of  the  vendee  to  benefit 
the  vendor,  cannot  make  it  fraudulent.  Tf  there  be  a  secret 
trust  for  the  benefit  of  the  vendor,  or  if  the  stipulations  be  in- 
tended to  hinder  and  delay  creditors,  it  is  fraudulent.  But  if 
none  of  these  exist,  and  the  mortgagee  is  induced  to  advance  his 
money,  and  take  the  mortgage,  leaving  the  properly  in  posses- 
sion of  the  mortgagor,  from  kind  feelings,  believing  the  mort- 
gagor will  be  benefitted  thereby,  and  be  better  enabled  to  pay 
his  debts,  certainly  the  existence  of  such  feeling  is  no  evidence 
of  fraud.  And  this  is  the  sense  in  which  the  admission  is 
made. 

The  relationship  between  the  parties,  though  a  circumstance 
to  awaken  suspicion,  seeing  fraudulent  conveyances  are  most 
usually  made  to  kindred,  is,  of  itself,  no  evidence  of  fraud. 
The  previous  purchases,  which  are  not  seriously  attacked  as 
fraudulent,  have  no  tendency  to  establish  that  this  mortgage 
is  fraudulent,  unless  the  evidences  had  made  it  doubtful  whe- 
ther the  defendant  had  means  at  command  sufficient  to  make  all 
the  advances  these  deeds  purport  that  he  has  made.  But  the 
proof  shows  that  the  various  descriptions  of  business  in  which 
Dotson  has  been  engaged  has  been  profitable,  ^nd  that  he  has 
realized  profits  sufficient  to  have  made  all  the  advances  he  al- 
leges. 

But  it  is  said  the  absolute  bill  of  sale  of  the  8lh  of  January 
was  fraudulent,  and  that  it  reflects  upon  the  mortgage  of  the 
3d  of  that  month,  and  is  evidence  that  the  mortgage  was  also 
fraudulent.  The  parlies  do  not  rely  on  this  bill  of  sale,  and  if 
they  did,  it  unquestionably  could  not  stand.  It  is  absolute  on 
its  face,  and  the  negroes  were  left  in  the  possession  of  Lucas; 
and  an  additional  consideration  to  that  expressed  in  the  mort- 
gage is  stated,  no  part  of  which  was  paid. 

And  this  circumstance  of  the  bill  of  sale,  thus  executed,  so 
soon  after  the  mortgage  was  made,  it  must  be  owned,  casts  sus^ 
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picioa  upon  the  fairness  of  the  mortgage.  But  as  the  liabilities 
mentioned  in  the  mortgage,  are  shown  to  be  really  due»  and 
there  is  no  evidence  that  Dotson  received  any  money  or  efl^ts 
from  Lucas,  by  which  to  aid  him.  in  making  these  advances^ 
while  his  own  means  are  shown  to  have  been  ample  for  that 
purpose,  we  can  only  say  that  the  bill  of  sale  is  a  suspicious 
circumstance;  it  is  not  proof  that  the  mortgage  was  fraudulent. 
We  are  therefore  of  opinion,  that  the  deed  of  mortgage  is  a 
valid  security  for  the  debts  really  due,  and  the  liabilities  actu* 
ally  existing. 

S.  The  complainants  insist,  that  as  the  guardian's  bond,  is 
blank  as  to  the  penalty,  it  is  void,  and  creates  no  liability  on 
Dotson,  and  that  the  claim  of  Johnson's  heirs  should  not  be 
laken  into  the  account. 

Although  it  be  true,  that  the  omission  to  insert  a  penalty  in 
the  bond,  would  prevent  a  recovery  at  law,  9  Law,  Lib.  1,  yet 
it  does  not  follow  that  there  is  no  remedy  in  equity.  The  par- 
ties signed  and  sealed  this  instrument  as  a  bond,  stipulating  for 
the  performance  by  Lucas,  of  the  duties  of  guardian;  and  in 
thus  signing  and  sealing  this  instrument,  they  intended  to  ex- 
ecute a  lawful  bond  fox  the  guardianship  of  these  wards;  but 
by  mistake  or  oversight,  the  clerk  failed  to  insert  the  penalty. 

By  reason  of  the  execution  of  this  bond,  Lucas  obtained 
possession  of  the  estate  of  his  wards,  and  has  acted  under  his 
appointment  as  their  guardian— himself  and  his  sureties,  con- 
sidering themselves  bound  by  this  bond;  and  the  one  has  given 
and  the  other  has  accepted  an  indemnity  in  the  execution  of 
this  mortgage,  upon  the  assumption  of  its  obligatory  force. 

Under  all  these  circumstances,  Dotson,  as  surety  for  this 
guardian,  would  not  be.  heard  in  a  Court  of  Chancexy,  were 
he  now  urging  the  objection  made  by  the  complainants,  against 
his  liability  upon  the  bond;  and  much  less,  will  the  complain- 
ants be  heard  against  the  claim  of  these  infants,  coupled  as  it 
is  with  the  admission  of  Dotson,  that  he  is  liable. 

This  is  a  much  stronger  case  for  holding  that  the  security 
is  liable,  than  the  case  of  ffeUrur  vs.  BlaikUy^  1  Jh.  ch.  Rep. 
60  7,  or  the  case  of  Armiatead  vs.  Bozman^  1  Ird.  Eq.  Rep. 
117,  which  were  cited  at  the  bar.    In  both  those  cases  the 


DECEMBER  TERM,  1846.  319 

[Bampas  ei  ah.  vs.  Dotson  et  aU.'] 

guardian's  bond  was  made  payable  to  diflerent  persons,  than 
those,  who  by  the  statute,  should  have  been  the  payee.  In 
the  former  case,  the  court  said,  <Hhat  when  the  intention  is  man- 
ifest, it  will  always  relieve  against  mistakes  in  agreements,  and 
that  as  well  in  a  case  of  surety,  as  in  any  other  case.  It  would 
be  intolerable  that  such  a  mistake  should  prejudice  or  destroy 
the  rights  of  infants. 

Both  those  cases  were  suits  against  the  sureties  for  the  guar- 
dian, and  were  resisted  by  them;  and  in  the  case  of  Armittead 
vs.  Byztnanf  it  had  been  determined  that  the  parties  were  not 
liable  at  law;  nevertheless  in  both  cases,  the  bonds  were 
held  to  be  obligatory  in  equity.  But  here,  the  surety  does  not 
resist,  but  acknowledges  his  liability,  and  with  these  infants, 
now  insists  on  the  existence  of  that  liability,  and  asks  that  they 
may  have  the  benefit  of  the  indemnity  provided  in  this  mort- 
gage- 

The  case  is  much  stronger  therefore,  than  either  of  the  car 

ses  referred  to:  and  we  think,  in  the  language  of  the  case  of 
Weitner  vs.  Baih/j  "it  would  be  intolerable  that  such  a  mistake 
should  prejudice  or  destroy  the  rights  of  these  infants." 
Let  the  decree  be  affirmed. 
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1.  A  suit  to  establish  tho  validity  of  a  will,  is  a  proceeding  tit  rem;  all  persons  interest- 
ed, for  or  against  the  will,  have  a  right  to  be  made  parties,  and  the  judgment  binds 
all  persons,  whether  parties  to  the  record  or  not.  The  court  in  which  the  issue  it 
formed  and  tried,  must  have  all  necessary  power  to  permit  parties  on  the  record  to 
withdraw,  and  new  parties  to  be  made  to  answer  the  purposes  of  jusdce. 

2.  A  party  of  record  to  an  issue  on  the  validity  of  a  will,  may  withdraw,  assign  his  dis* 
tributive  interest  in  Uie  estate,  in  the  event  of  the  setting  aside  the  will,  and  be  a 
witness  in  the  cause.  Such  assignor  is  not  rendered  incompetent  by  reason  of  the 
act  of  1831,  ch.  66,  nor  by  the  fisct,  that  the  assignor  is  a /sm«  coveri,  and  that  her 
assignment  may  be  set  aside  in  equity. 

3.  Where  the  drawer  of  a  will  takes  a  considerable  interest  under  it,  this  should  esMsite 
the  vigilance  and  jealousy  of  the  court,  to  see  that  the  testator  was  fully  aware  of 
the  contents  of  the  will,  and  freely  sanctioned  them.  The  previous  declarations  of 
testator  are  competent  evidence  to  go  to  the  jury  to  prove  the  approbation  of  the  con- 
tents of  the  will;  but  tho  sufficiency  of  such  declaration  is  a  question  for  the  jury  to 
determine,  and  not  the  court. 

William  Patton  died  in  Williamson  county,  having  first  made 
a  will,  in  which  he  bequeathed  his  land  and  dlaves  to  his  two 
brothers,  John  and  Samuel.  These  were  of  great  value.  He 
made  donations  of  five  dollars  to  each  of  bis  other  living  bro- 
thers and  sisters,  and  the  same  amount  to  the  representatives 
of  each  of  his  deceased  brothers  and  sisters.  Samuel  and  John 
were  constituted  executors. 

This  will  was  offered  for  probate  by  Samuel  Patton,  in  the 
County  Court  of  Williamson  county,  where  John  Patton  ap- 
peared and  renounced  the  execution  thereof.  William  AlUson, 
William  Demumbrane,  Lucy  Patton  and  others,  appeared  and 
contested  the  validity  of  the  will.  An  order  was  made,  certi- 
fying this  fact  to  the  Circuit  Court,  that  the  validity  of  the  will 
might  be  tried,  and  Samuel  Patton  was  appointed  admin- 
istrator pendente  lite* 

The  defendants  moved  that  the  names  of  Demumbrane  and 
wife  be  stricken  from  the  record  as  parties  defendant,  this 
was  objected  to  by  the  plaintiff,  but  the  motion  was  over- 
ruled, and  their  names  stricken  off. 

'    The  case  came  on  for  trial  at  the  November  term  of  the  Cir- 
cuit Court,  1846,  Maney,  Judge,  presiding. 

The  defendants  in  the  course  of  the  trial  offered  Demum- 
brane and  wife  as  witnesses  on  behalf  of  the  defendants,  and 
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a  deed,  duly  acknowleged  by  them,  assigning  their  interest 
in  the  real  and  personal  estate  of  William  Fatten,  deceased,  to 
their  children  was  presented,  and  their  testimony  was  objected 
to  and  admitted. 

There  was  proof  that  the  will  was  in  the  hand  writing  of 
Samuel  Fatten,  the  executor  and  legatee,  and  signed  by  the 
testator.  There  was  much  proof  in  &vor  of  the  capacity  of  the 
testator  to  make  a  will,  and  some  proof  that  he  intended  to 
make  the  disposition  of  bis  property  which  he  did  in  the  will. 
There  was  much  proof  of  the  incompetency  of  the  testator  to 
make  a  valid  will,  arising  from  the  eflfects  of  habits  of  intoxica* 
tion  and  chronic  disease,  which  it  is  useless  to  set  forth 
here. 

The  Judge  charged  the  jury,  among  other  things  not  except* 
ed  to,  **That  if  William  Fatten  executed  the  paper  writing  be- 
fore them,  as  his  last  will  and  testament  in  the  presence  of  two 
subscribing  witnesses,  and  if  those  witnesses  attested  the  paper 
in  his  presence,  and  at  his  request,  and  in  the  presence  of  each 
other,  then  the  forms  of  the  law  had  been  complied  with — ^and 
if  in  addition  it  was  his  free  and  voluntary  act,  and  he  was  at 
the  time  of  sound  mind  and  disposing  memory,  then  it  was  his 
will,.and  the  plaintiff  was  entitled  to  their  verdict.  That  an 
idiot  could  not  make  a  will,  nor  could  a  lunatic,  except  in  a 
lucid  interval*-^neither  could  he  whose  mtod  was  worn  down 
by  disease,  intemperance,  or  other  cause,  as  to  be  incapable  <^ 
a  rational  act.  He  myst  be  of  sound  mind;  the  mind  must  be 
entire,  complete,  not  unhinged,  not  deficient  in  a  material  part, 
though  it  may  be  weak.  A  watch  may  be  of  very  course  con- 
struction, yet,  if  it  be  entire,  it  may  answer  in  some  degree  the 
purpose  for  which  it  is  intended;  while  another  of  the  finest 
mechanism,  but  wanting  a  material  wheel  or  spring,  is  incom* 
plete  and  incapable  of  marking  the  lapse  of  time.  To  be  of 
sound  mind,  does  not  imply  extraordinary  intellect  On  the 
contrary,  a  man  justly  characterized  as  a  dull  pate,  or  dunce, 
may  be  of  sound  mind,  and  competent  to  make  a  will;  nor  is  it 
necessary  in  all  cases,  that  the  party  should  possess  all  the  in- 
tellect he  may  have  enjoyed  at  any  former  period.     Many  men 

have  more  understanding  than  barely  enough  to  make  a  will, 

41— Vol.  vii- 


322  NASHVILLE, 

[Patton,  Ea^r.  v«.  AUison  e$  aU,^ 

and  therefore  may  haveenoogh  left,  though  red  need  by  tnck* 
nessy  old  age,  or  other  causes,  to  an  inferior  degree  of  mental 
capacity. 

The  quantum  of  sense  necessary  to  make  a  will,  cannot  he 
accurately  described.  The  jury  must  necessarily  fix  in  their 
own  minds  a  standard.  The  party  must  be  ratbnal  and  capa* 
Ue  of  performing  a  rational  act;  he  must  have  disposing  mem* 
ory,  so  as  to  comprehend  his  estate,  and  appreciate  the  claims 
of  those  dependant  on  him.  In  other  words,  he  must  be  able 
to  dispose  of  his  estate  with  sense  and  judgment.  He  may  pos- 
sess disposing  memory  however,  without  being  able  to  enume* 
rate  every  article  of  his  property.  It  is  sufficient  if  he  be  able 
to  take  a  general  view  of  the  whole.  Nor  is  it  necessary  to  the 
validity  of  a  wtU,  that  it  be  consistent  with  natural  justice  or 
moral  duty.  It  may  be  good,  though  in  violation  of  both.  The 
,  question  is  not,  whether  it  be  such  as  we  would  have  made  un- 
der similar  circumstances,  but  whether  it  is  a  rational  act,  ra* 
tionally  performed.  If  the  party  have  mind  enough  to  know 
and  understand  the  business  in  which  he  is  engaged,  it  is  suf* 
liceut.  A  will  being  the  expre6sk>n  of  the  testator's  wishes  as 
to  the  disposition  of  his  estate  after  bis  death,  it  must  of  course 
be  his  voluntary  act*  He  must  not  be  under  undue  inAuence; 
in  other  words,  he  must  not  be  under  the  dominion  of  another 
person,  so  far  as  to  prevent  the  free  exercise  of  his  wilL  This 
aoay  be  from  fear  of  personal  violence;  and  it  may  be  also  by 
i»treaties  and  importunities  in  sickness,  when  the  sufferer  is 
lanable  to  bear  them,  and  yields  unwillingly,  for  the  sake  of 
peace.  But  honest  intreaties  and  intercessions  to  one  not  di»* 
tressed  by  them,  are  allowable,  and  influence  honorably  ac- 
quired by  acts  of  kindness  and  affection  may  be  exerted. 

To  vitiate  a  will  good  in  other  respects,  it  must  be  showii, 
that  influence  was  exerted,  and  such  influence  as  amounted  to 
force  or  fear.  Fraud,  as  it  vitiates  every  transaction  into  which 
it  eaters,  of  course  avoids  a  will.  A  paper  imposed  on  a  per- 
son as  bis  will,  materially  diflferent  from  his  wishes,  is  void,  at 
least  to  the  extent  of  the  deception. 

If  the  draftsman  be  a  legatee,  it  is  a  circumstance  against 
the  will,  ofgveater  or  less  weight,  according  to  all  the  &cts  of 
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ibe  case;  such  for  instaDce»  as  the  amount  of  the  benefit,  its 
proportion  to  the  whole  estate,  and  the  claiins  of  the  party  upon 
the  bounty  of  the  deceased*  But  if  the  contents  of  the  will  be 
known  to  the  testator,  and  approved  by  him,  it  is  of  course  of 
no  oonsequence  that  the  draftsman  be  a  legatee.  It  is  incum- 
b^it  oa  the  propounders,  however,  in  such  case  to  show,  that 
the  contents  were  known  to  the  testator.  This  he  may  do  by 
proving,  that  the  will  was  read  by  or  to  the  testator,  or  that  it 
was  drawn  in  pursuance  of  instructions  given  by  him,  or  by 
any  other  proof  which  may  be  satisfactory  to  the  jury.  Where 
there  is  no  other  evidence  of  knowledge  of  the  contents  than 
instructions,  it  is  necessary  that  the  evidence  should  be  such  as 
induce  belie/,  that  the  testator  was  of  sound  mind  when  he  gave 
the  instructions*  If  the  jury  should  believe  that  instructions 
were  given,  and  that  the  will  was  drawn  in  pursuance  of  them, 
it  will  be  still  for  them  to  determine^  whether  the  ooi^nts  were 
known  to  the  deceased*  When  a  person  writes  a  will  in  his 
own  favor,  ^'such  conduct  creates  a  presumption  against  the  act, 
and  renders  necessary  very  clear  proof  of  volition  and  capacity 
as  well  as  of  a  knowledge  by  the  testator  of  the  contents  of  the 
instrument,  but  the  law  does  not  determine  that  the  act  is  ab- 
solutely void,  even  though  the  person  making  the  will  in  his 
own  favor,  is  the  agent  and  attorney  of  the  testator,  but  the  sus- 
picion is  thereby,  for  obvious  reasons,  gready  increased." 
The  court  here  read  to  the  jury,  at  the  request  of  counsel,  from 
7  Ecc*  Rep.  98,  as  follows: 

"I  never  understood  the  doctrine  of  this  court  to  go  beyond 
this,  namely,  that  it  is  a  circumstance  which  should  awaken 
the  yigilanee  and  jealousy  of  the  court  to  watch  and  see  whe- 
ther, by  some  means  or  other,  a  knowledge  of  the  contents  was 
brought  home  to  the  deceased,  or  it  was  shown  that  it  was  the 
intention  of  the  deceased  to  make  such  a  disposition  of  his  pro- 
perty, which  the  court  would  accept  as  sufficient  proof,  not- 
withstanding that  the  drawer  of  the  will  took  a  considerable 
benefit  under  it.  I  do  not  apprehend  that  there  is  any  technical 
rule  which  requires  proof  that  a  will  has  been  read  by  or  to  the 
deceased,  or  that  it  was  prepared  from  instructions  given  by 
him*    Even  in  Parke  vs.  OUat,  it  was  not  laid  down  that  such 
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proof  was  necessary;  but  if  the  court  was  satisfied  that  the  in* 
strument  did  contain  the  real  intention  of  the  testator,  although 
there  was  no  proof  of  reading,  and  no  proof  of  instruction,  it 
would  grant  probate  of  it." 

The  court  here  told  the  jury,  that  ahhough  there  might  be 
other  means  of  showing  a  knowledge  of  the  contents,  besides 
reading  over,  or  instructions,  it  was  necessary  at  all  events, 
where  the  writer  is  materially  benefitted  by  the  will,  that  they 
should  believe  from  the  evidence  that  its  contents  were  known 
to  the  testator,  and  Approved  by  him,  that  mere  previous  de* 
clarations  in  conformity  with  the  will,  would  not  be  sufficient 
for  that  purpose.  The  court  further  told  the  jury,  that  they 
were  the  exclusive  judges  of  all  the  facts  of  the  case,  and  that 
they  were  to  decide  from  all  the  evidence,  whether  the  paper 
propounded  was  or  was  not  the  last  will  and  testament  of 
William  Patton." 

The  jury  rendered  a  verdict  against  the  validity  of  the  will. 
A  motion  for  a  new  trial  was  made  and  overruled,  and  judg- 
ment rendered.     The  plaintiff  appealed. 

• 

Fogg9  for  the  plaintifis. 

Mr.  and  Mrs.  Demumbrane  are  incompetent  under  act  of 
1821. 

A  proceeding  in  a  court  of  probate,  seeking  the  proof  and  al- 
lowance of  a  will  is  a  *'suit  at  law.*'  Haven  vs.  HiUiardf  28 
Pickerings  19.  The  judge  here  says,  "That  it  is  a  suit,  by 
which  all  titles  to  real  estate  by  devise,  are  to  be  setded,  it  may 
be  tried  by  jury  or  otherwise,  according  to  circumstances,  it 
proceeds  on  the  leg^l  rules  of  evidence,  and  must  be  conducted 
and  determined  upon  legal  principles.  We  can  entertain  no 
doubt,  that  it  was  intended  to  extend  to  all  judicial  controver- 
sies, to  which  legal  rights  are  drawn  in  question.'' 

If  not  excluded  by  the  statute,  Mrs.  Demumbrane  is  incom- 
petent, because  she  is  directly  interested  in  the  event  of  the 
suit,  and  has  not  released,  and  cannot  release  her  interest.  A 
Jime  covert  cannot  release  her  interest  to  reversionary  choses  in 
action,  so  as  to  be  bound,  and  Courts  of  Chancery  will  never 
take  her  private  examination,  where  the  value  of  the  property. 


DECEMBER  TERM,  1846.  926 

[Pattoo,  Ex*r,  99.  Allison  ei  als^"} 

or  the  amount  is  unascertained.  8th  Vesey,  180,  Sparling  vs. 
Rockfhrl;  Clancy  on  Rights,  page  443.  Perdue  vs.  Jackson  Ist 
Russell,  1;  et  seq*  Mrs.  D.'s  assignment  is  of  nothing  in  pos- 
session, nothing  that  is  free  from  litigation.  It  is  an  assignment 
of  a  distributive  share  of  an  estate,  and  of  her  right  as  heir  to 
real  estate  dependant  and  contingent  upon  the  result  of  a  suit 
at  law.  If  decided  in  favor  of  the  will  she  has  no  interest,  if 
otherwise  she  has.  Can  you  ascertain  its  valuef  Can  she  ex- 
press a  wish  or  opinion  how  much  should  be  settled  upon  her.^ 
Suppose  it  was  an  assignment  of  a  vested  interest  in  a  distribu- 
tive share  not  yet  ascertained.  It  would  then  only  be  a  con- 
tract to  assign,  when  the  distributive  share  should  be  ascertain- 
ed. It  is  no  legal  interest  that  could  be  conveyed  by  deed,  but 
a  mere  equity.  Smith  vs.  Gfroy,  1  Dev.  &  Battle,  42;  Williams 
on  Executors,  1186;  5  Term  Reports,  690,  DeeJcB  vs.  StruU. 
No  action  at  law  will  lie  for  it,  and  it  is  not  subject  to  the  Regis- 
tration laws  of  1831  and  1833.  It  is  not  a  conveyance  or  in- 
strument subject  to  these  laws.  2  Story  on  Jurisprudence  1040 
a  1040  g.  note.  In  order  to  give  the  assignee  a  locu$  ttandi  in  a 
Court  of  Equity,  says  Lord  Abingerin  the  case  cited  in  that 
note,  the  party  assigning  that  right  must  have  some  substantial 
possession,  some  capability  of  enjoyment,  and  not  a  mere 
naked  right  to  overset  a  legal  inst ru  ment  Where  equity  recog- 
nizes the  assignment  of  an  equitable  interest,  it  is  such  an  in- 
terest as  is  recognized  also  by  third  persons,  and  not  merely 
by  the  party  insisting  on  it. 

Rights  of  married  women,  and  bow  far  bound.  See  Currin 
vs.  Fitzpatricky  Meigs  Rep.,  and  same  case  in  1  Hum. 

Our  courts  say,  that  an  issue  of  devisavic  vel  nan,  when  fairly 
tried  and  determined,  is  conclusive  in  rem  as  to  all  persons, 
heirs  and  distributees,  whether  parties  or  not.     8th  Yerg.  186. 

Mrs.  D.  then  could  not  release,  and  is  incompetent,  and  her 
husband  also  in  this  suit  against  the  will. 

2.  The  charge  of  the  Judge. 

Ecclesiastical  courts  are  not  governed  by  common  law  rules 
of  evidence  in  England,  the  issue  of  devisavit  vd  non  is  tried  by 
common  law  rules.  Rules  of  evidence  in  Ecc.  court.  Williams 
on  Executors^  195. 
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Twalles  &  Smith,  1  Peer  Wiliiams,  10.  A  child  of  residu- 
ary legatee,  no  witness.  Civil  law  is  the  basis  ofthe  law  of  those 
courts.  The  Court  of  Kings  Bench  has  no  authority  whatever 
over  the  decisions  of  this  court.  1  PhiUimore,  431,  Moore  vs. 
Moore*  Such  principles  have  no  application  here,  never  have 
been  introduced  in  the  United  States.     15  Mass.  307, 

The  first  part  of  the  charge  is  as  to  the  capacity  of  the  testa- 
tor, and  the  influence  exercised  upon  him.  The  latter  part  is 
not  speaking  of  these  subjects.  He  negatives  the  idea,  that 
the  execution  of  the  will  by  a  competent  testator  in  presence  of 
witnesses,  is  valid,  where  the  legatee  or  devisee  to  a  large 
amount  is  the  draftsman.  He  says,  that  the  execution  of  the 
will,  and  its  acknowledgment  before  subscribing  witnesses  by 
a  testator  who  has  capacity,  is  of  itself,  by  the  common  law, 
evidence  that  testator  knew  its  contents.  The  judge  says,  the 
<mu8  probandi  of  the  knowledge  of  the  contents  lies  upon  the 
propounder.  He  says  further,  that  if  the  juiy.  believe  that  in- 
structions were  given,  and  the  will  drawn  in  pursuQiPce  of  them, 
the  jury  must  still  require  further  evidence  that  the  contents 
were  known  to  the  deceased.  The  judge  does  not  charge,  that 
the  paragraph  read,  7th  Ecclesiastical  Reports,  93,  is  the  law 
of  the  land;  ofi  the  contrary,  he  says,  that  previous  declarationa 
in  conformity  with  the  will,  will  not  be  sufficient  for  them  to 
infer  that  the  testator  knew  the  contents*  He  lays  down  as  a 
positive  rule  of  law,  what  evidence  is  necessary  to  prove  a 
fact. 

Bell,  Marshall  and  i>.  CampbeU,  for  defendants. 

A.  Ewing  and  FoetcTf  for  plaintiff. 

GsBEN,  J.  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  judgment  of  the  Circuit  Court  of 
Williamson  county,  upon  the  finding  of  a  jury  upon  an  issue 
of  devieaivU  vel  mm* 

At  the  June  term,  1846,  of  the  Williamson  County  Court,  a 
paper  writing  purporting  to  be  the  last  will  and  testament  of 
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William  Patton,  deceased^  was  propounded  in  said  court  for 
probate,  by  Samuel  Patton,  one  of  the  executors  therein  nam- 
ed, the  other  executor,  John  Patton,  having  renonnced  the 
execution  thereof.  Thereupon  William  Allison,  William  De- 
mumbrane,  John  B.  Patton,  William  D.  Patton,  and  Lucy 
Patton,  by  their  att<H'nies,  appeared  in  court,  and  contested  the 
validity  of  said  paper  writing,  as  the  will  of  said  Wflliam  Pat- 
ton. The  said  contestants  entered  into  bond,  conditioned  as 
the  law  directs.  Whereupon  the  fact  of  said  contest  was  cer- 
tified to  the  Circuit  Court  of  said  county,  together  with  the  pa- 
per propounded  as  said  will,  to  the  end  that  the  validity  thereof 
might  be  tried  by  a  jury. 

At  the  July  term,  1846,  of  the  Circuit  Court,  an  issue  was 
formed  between  the  said  Samuel  Pattoni  executor,  named  in 
said  will,  and  William  Allison,  and  Charity  his  wife,  William 
Demumbrane  and  Mary  his  wife,  John  B.  Patton,  Samuel  Da^* 
vidson,  William  D.  Patton,  John  Patton,  Margaret  Patton,  Sa- 
rah Patton,  Catharine  Patton,  and  Susan  Patton,  who  contest 
the  validity  thereof.  At  the  November  term>  1846,  upon  mo- 
tion, the  court  permitted  William  Demumbrane,  and  Mary  his 
wife,  and  William  ]>.  Patton  to  withdraw  from  the  issue:  and 
the  other  defendants  entering  into  bond  with  security  for  costs, 
prosecuted  the  same. 

William  Patton  left  no  children,  and  his  brothers  and  sisler» 
are  bis  heirs  at  law,  and  distributees  of  his  estate,  if  he  died 
intestate.  Mary  Demumbrane,  wife  of  William  Demumbrane, 
is  a  sister  of  said  William  Patton  deceased. 

On  the  trial,  an  assignment  from  William  Demumbrane,  and 
Mary,  his  wife,  to  their  children,  was  produced,  by  which  they 
conveyed  all  their  interest  in  law  and  equity  to  the  e^state, 
real  and  personal,  of  William  Patton  deceased,  and  in  consid- 
eration of  a  settlement  made  upon  her  by  the  said  William  De^ 
mumbrane,  th^  said  Mary  did  assign,  release  and  quit-claim 
to  the  persons  aforesaid,  all  her  right  in  equity  to  have  a  settle- 
ment of  any  part  of  her  interest  in  the  personal  estate  of  said 
William  Patton.  This  deed  of  assignment  was  acknowledged 
by  the  bargainors,  before  the  clerk  of  the  County  Court,  and 
the  privy  examination  of  the  fme  covert  and  her  acknowledg- 
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ment  was  also  takea  by  him,  according  to  the  forin  of  the  stat** 
ute  for  taking  acknov/ledgment  of  deeds  for  the  conveyance  of 
real  estate — and  it  was  registered. 

William  Demumbraneyand  Mary  Demumbrane,  were  then 
ofiered  as  witnesses  for  the  defendants  to  the  issue — and  to 
their  examination  as  wimesses^  the  plaintiff  objected  on  the 
ground  that  they  were  interested  in  the  event  of  the  cause,  and 
were  therefore  imcompetent:  but  the  court  overruled  the  ob- 
jection, and  permitted  the  said  witnesses  to  give  testimony  be- 
fore the  jury — to  which  the  plaintiff  excepted.  The  jury  found 
the  issue  against  the  validity  of  the  will,  and  the  court  refused 
to  set  aside  the  verdict,  but  gave  judgment  that  the  paper  writ- 
ing propounded  for  probate,  is  not  the  will  of  William  Patton 
deceased.  Prom  this  judgment  the  plaintiff  assigns  for  error^ 
that  Demumbrane  and  wife  were  improperly  examined  as 
witnesses  in  the  cause.  It  is  first  objected,  that  the  court  had 
no  power  to  permit  them  to  withdraw  from  the  issue,  after  it 
bad  been  formed  by  them  as  parties  in  connection  with  the  oth- 
er defendants.  We  are  of  opinion  there  was  no  error  in  this 
proceeding. 

By  the  act  of  the  25th  of  January,  1S36,  when  a  will  offered 
for  probate  shall  be  contested,  the  fact  is  certified,  and  the  will 
is  to  be  sentto  the  Circuit  Court,  where  an  issue  is  to  be  form- 
ed to  try  the  validity  thereof,  and  the  verdict  of  the  jury  and 
judgment  of  the  court  thereon  is  to  be  certified  to  the  County 
Court;  and  the  original  will  if  established,  is  to  be  sent  back  to 
the  County  Court  to  be  recorded. 

In  all  cases  therefore  of  contested  wills,  the  Circuit  Court 
is  the  court  of  probate.  After  the  issue  is  found  in  favor  of 
the  validity  of  a  will,  there  is  no  probate  in  the  County  Court. 
It  has  been  already  proved  upon  the  trial  of  the  issue,  and  it  is 
sent  back  to  the  County  Court  to  be  recorded,  and  that  letters 
testimentary  may  be  granted  thereon.  In  forming  this  issue  all 
persons  interested  either  for  or  against  the  will  have  a  right  to 
be  made  parties.  It  is  a  proceeding  in  rem^  and  the  judgment 
binds  all  persons  whether  parties  on  the  record  or  not.  4  Ired. 
L.  R.  386,  342;  6  Ired.  L.  R.  212;  5  Ired.  L.  R.  97;  Ford  vs. 
Fardf  M.  S.    It  must  follow,  that  the  court  in  which  the  issue 
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is  fonned  and  triedy  must  have  all  necessary  power  to  effeola- 
ate  justice  io  the  case^  and  to  this  end  may  permit  parties  on 
the  record  to  withdraw,  and  new  parties  to  intervene  as  in  its 
discretion  it  may  see  the  ends  of  justice  require;  and  this 
whether  they  appear  in  the  attitude  of  plaintiffs  or  defendants; 
for  being  a  proceeding  in  rem,  both  parties  are  actors  and  in  the 
strict  sense,  none  are  defendants,  sued  and  made  parties  against 
their  will. 

In  the  M.  S.  case  of  Thruit<m  vs.  Kerchevalf  the  only  point 
decided  by  this  court  was,  that  a  party  having  no  interest  and 
not  named  as  executor,  had  no  right  to  propound  a  will  for  pro* 
bate,  and  could  not  be  a  party  to  an  issue  for  the  trial  of  its  va- 
lidity>  and  that  the  attempt  afterwards  in  the  Circuit  Court  to 
permit  another  person  to  intervene  in  support  of  the  will  was 
]m>perly  refused  by  the  court,  because  the  will  never  having 
been  propounded  by  a  person  authorized  to  do  so,  was  not  prop 
erly  before  the  c^urt  for  contest. 

In  the  case  before  us,  the  initiatory  proceedings  have  been 
regular,  and  the  only  irregularity  complained  of  is,  that  a  por* 
tion  of  the  contestants  were  permitted  to  withdraw  from  the  is- 
sue, and  this»  we  think  was  not  erroneous.  If  there  be  but  one 
contestant  upon  the  record,  the  decision  will  bind  all  parties 
in  interest  as  conclusively  as  if  all  are  parties  to  the  issue. 
The  plaintiffs  in  error  therefore  could  not  be  injured  by  the 
withdrawal  of  Demumbrane  and  wife. 

2.  Demumbrane  and  wife  assigned  their  interest  in  the  es- 
tate of  William  Patton  deceased,  and  were  ofiered  as  witness- 
es. The  plaintiffs  insist  that  they  are  rendered  incompetent 
by  the  provisions  of  the  act  of  1821,  ch.  66,  sec.  3;  C.  and  N. 
111.  The  part  of  the  section  relied  on  is  in  the  following 
words — ^^'nor  shall  any  attorney  or  other  person  under  pretext 
of  having  transferred  his  interest  to  real  estate  or  obligations 
for  the  performance  of  contracts  or  notes  for  money,  during  the 
pendency  of  any  suit  at  law,  be  permitted  to  give  testimony  in 
fovor  of  those  who  held  a  joint  interest  with  him,  her  or  them 
at  the  commencement  of  said  suits  or  by  which  they  them- 
selves could  be  released  from  any  liability  to  perform  contracts 

or  pay  money.*'     The  plain  meaning  of  which  is,  that  a  per- 
42— Vol.  vii. 
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son  who  has  a  joint  interest  in  land  or  obligation  for  the  per* 
formance  of  a  contract  or  note  for  money,  shall  not,  during  the 
pendency  of  a  sutt  for  such  land,  the  performance  of  such  ob* 
ligation  or  the  recovery  of  the  money  on  such  note,  under  a 
pretext  of  having  transferred  sach  interest,  become  a  witness 
in  any  such  suit* 

No  one  has  contended  or  could  contend  that  this  is  a  suit  for 
land  or  upon  an  obligation  for  the  perfoimance  of  a  contract  or 
on  a  note  for  money;  as  has  been  said,  it  is  a  proceeding  in  ran, 
the  effect  of  which  is  to  determine  as  to  the  validity  of  a  will. 
It  adjudges  nothing  as  to  the  title  to  land,  the  obligation  to  per- 
form a  contract,  or  the  payment  of  a  note  for  money.  It  is 
therefore  plainly  not  within  the  letter  of  this  statute,  the  pro- 
visions of  which  are  not  of  a  character  calling  on  the  cburt  to 
amplify  its  operation,  beyond  the  cases  specially  designated 
in  the  law. 

3.  It  is  insisted  that  Mrs.  Demumbrane  is, incompetent,  be- 
cause she  could  not,  by  this  assignment,  divest  herself  of  her 
interest  in  her  brother's  estate.  We  fully  concur  with  the 
counsel  for  the  plaintiff  in  error  that  Mrs.  Demumbrane's  as- 
signment of  her  distributive  share  of  her  brother's  estate  is  not 
binding  on  her  executed  and  acknowledged  before  the  County 
Court  Clerk  only;  nor  will  her  husband's  assignment,  bar  her 
right  to  a  settlement  of  a  portion  of  said  share  upon  her,  should 
she  choose  to  bring  her  bill  for  that  purpose,  or  should  the  as- 
signee come  into  a  court  of  chancery  to  recover  it;  "the  rule 
now  being  settled  to  be,  that  if  the  husband  assign  the  equita- 
ble interests  of  the  wife,  equity  will  not  assist  such  assignee  to 
acquire  the  possession  of  them,  unless  he  submit  to  make  a 
provision  for  her,  even  though  that  assignee  should  have  paid 
a  valuable  consideration  for  them:"  Clancy  on  rights,  494. 
But  the  husband's  assignment  passes  the  wife's  choses  in  ac- 
tion to  the  assignee,  discharged  of  her  equity  to  a  settlement, 
provided  they  be  reduced  to  possession  without  coming  into  a 
Court  of  Chancery;  or  any  application  to  the  court  in  behalf  of 
the  wife.  The  husband's  assignment  of  the  wife's  equitable 
interests  for  a  valuable  consideration,  is  therefore  valid,  except 
upon  the  contingency  that  the  wife  shall  bring  her  bill  for  a  set- 
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tiemeot,  or  the  assignee  shall  be  compelled  to  come  into  equity 
to  reduce  them  to  possession.  2  Story's  E<j.  Juris,  sec.  1412, 
p.  790,  note.  The  question  then  is>  does  such  contingent  in- 
terest render  her  incompetent  to  testify  as  a  witness. 

In  1  Greenleaf  on  Evidence,  sec.  408,  it  is  laid  down,  'Hhat 
a  remote,  contingent  and  uncertain  interest  does  not  disqualify 
the  witness.  Thus  a  paid  legatee  of  a  specific  sum  or  of  a 
chattel  is  a  competent  witness  for  the  executor;  for  though  the 
money  paid  to  a  legatee  may  sometimes  be  recovered  back, 
when  necessary  for  the  payment  of  paramount  claims,  yet  it 
is  not  certain  that  it  will  be  needed  for  such  purpose."  So  in 
sec.  427,  "a  release  by  an  infant  is  generally  sufficient  for  this 
purpose;  for  it  may  be  only  voidable  and  not  void,  in  which 
case  a  stranger  shall  not  object  to  it."  The  case  before  us,  we 
think,  falls  within  the  principle  of  the  illustration  above  quoted, 
and  sustains  the  judgment  of  the  Circuit  Court. 

4.  But  it  is  said  the  assignment  made  by  Demumbrane  is 
void,  because  it  is  the  assignment  of  the  mere  right  to  sue,  and 
2  Story^s  Eq.  sec.  1040  is  referred  to,  where  it  is  said,  "so  a 
mere  right  of  action  for  a  tort  is  not  for  a  like  reason  assigna- 
ble. Indeed  it  has  been  laid  down  as  a  general  rule — ^that 
where  an  equitable  interest  is  assigned  in  ojder  to  give  the  as- 
signee a  locus  standi  in  JudiciOi  in  a  court  of  equity,  the  party 
assigning  such  right  must  have  some  substantial  possession, 
and  some  capability  of  personal  enjoyment  and  not  a  mere 
naked  right  to  overset  a  legal  instrument  or  to  maintain  a  suit." 
The  principle  here  laid  down  is  not  applicable  to  the  case  be- 
fore the  court.  The  author  is  treating  of  cases,  where  the  as- 
signee, by  virtue  of  his  assignment,  may  maintain  a  suit  and 
where  he  may  not.  In  order  to  give  the  assignee  a  right  to 
sue,  the  party  assigning  must  have  something  more  than  a 
mere  naked  right  to  overset  a  legal  instrument. 

But  in  the  case  before  us  the  assignees  are  attempting  to 
maintain  no  suit  by  virtue  of  the  assignment.  They  are  not 
parties  on  the  record — nor  is  this  proceeding  an  attempt  to 
overset  a  legal  instrument.  A  paper  is  propounded  for  probate 
as  a  will.     The  contest  is,  whether  it  is  not  like  the  case  of  a 
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deed  regularly  executed  but  which  may  be  set  aside  for  fraud 
or  other  reason.     ^ 

6.  Several  errors,  it  is  insisted,  weie  committed  by  bis  hon* 
or  in  his  charge  to  the  jury.  It  appears  from  the  bill  of  excep- 
tions, that  the  will  was  written  by  Samuel  Palton  and  that  the 
entire  estate,  worth  40  or  dO^OOO  dollars  is  given  to  himself  and 
his  brother,  John  Patton,  to  the  exclusion  of  their  other  brothers 
and  sisters.  It  is  insisted  his  honor  erred,  when  he  told  the 
jury  that  "when  a  person  writes  a  will  in  his  own  favor,  such 
conduct  creates  a  presumption  against  the  act  and  renders  ne- 
cessary very  clear  proof  of  volition  and  capacity,  as  well  as  of 
a  knowledge  by  the  testator  of  the  contents  of  the  instrument.'' 
In  connection  with  this  statement  his  honor  read  from  7  Ecc. 
Rep.  93  as  follows:  "I  never  understood  the  doctrine  of  this 
court  to  go  beyond  this,  namely,  that  it  is  a  circumstance  which 
should  awaken  the  vigilance  and  jealousy  of  the  court  to 
watch  and  see  whether  by  some  means  or  other,  a  knowledge 
of  the  contents  was  brought  home  to  the  deceased,  or  it  was 
shown  that  it  was  the  intention  of  the  deceased  to  make  such 
a  disposition  of  his  property;  which  the  court  would  accept  as 
sufficient  proof,  notwithstanding  the  drawer  of  the  will  took 
a  considerable  benefit  under  it." 

Take  the  whole  of  this  statement,  and  we  understand  his 
honor  as  holding  "that  where  a  party  writes  a  will  in  his  own 
favor,  this  circumstance  should  awaken  the  vigilance  and  jeal- 
ousy of  the  jury,  to  see  whether  a  knowledge  of  its  contents 
was  brought  home  to  the  deceased;  for  in  such  case,  it  is  in- 
cumbent on  the  propounder  to  show  that  the  contents  were 
known  to  the  testator.  This,  we  think,  is  a  correct  statement 
of  the  law  upon  the  subject.  Ordinarily,  proof  of  the  execu- 
tion of  the  instrument  and  that  the  party  is  of  sound  mind  is 
sufficient.  It  is  presumed  that  a  party  of  sound  mind,  who 
executed  an  instrument  as  his  will,  is  acquainted  with  its  con- 
tents. But  where  it  is  written  by  one  who  takes  a  large  inter- 
est under  the  will,  that  circumstance,  according  to  all  the  au« 
thorities  is  calculated  to  awaken  suspicion.  This  suspicion  as 
his  honor  told  the  jury  in  a  preceding  part  of  the  charge,  "will 
be  of  greater  or  less  weight,  according  to  all  the  facts  of  the 


DECEMBER  TERM,  184G.  333 

[Patton,  ExW,  v,  AUiMm  et  a/«.] 

case;  such  for  instance  as  the  amount  of  the  benefit,  its  propor- 
tion to  the  whole  estate,  the  claims  of  the  party  on  the  bounty 
of  the  deceased"  &c. 

This  view  of  the  subject  is  strongly  stated  by  Chief  Justice 
Ruffin  in  Dcwny  vs.  Murphy f  1  Dev.  and  fiat.  L.  R.  92.  The 
facts  upon  which  the  validity  of  a  will  depends,  he  says,  must 
be  lefl  to  the  decision  of  a  jury,  ''upon  evidence  as  to  all 
the  circumstances  attending  its  preparation  and  execution,  the 
condition,  mental  and  physical  of  the  testator,  the  contents  of 
the  instrument  and  the  benefits  provided  in  it  for  those  actively 
concerned  either  in  the  preparation  or  execution.  Evidence 
upon  each  of  these  points  may  have  an  important  bearing  up- 
on the  just  conclusions  to  be  formed  of  the  testator's  capacity, 
and  of  the  advantages  that  may  have  been  taken  of  his  weak- 
ness Of  confidence:  and  a  jury  may  jnstly  be  alarmed  at  the 
danger  of  exposing  testators  to  importunities  and  imposition, 
which  would  follow  from  establishing  papers  to  be  wills,  whea 
obtained  in  extremis^  and  under  suspicious  circumstances,  un* 
less  those  suspicions  be  removed  by  affirmative  and  plenary  ev* 
idence  that  the  testator  comprehended  the  dispositions  made 
by  him  and  fully  and  freely  sanctioned  them."  But  this  ques- 
tion say  the  court,  ''is  one  of  fact,  to  be  decided  by  the  jury, 
upon  evidence;  which  in  the  opinion  of  the  judge  is  competent, 
as  tending  to  establish  any  of  these  facts."  Here  the  court 
say,  that  the  suspicion  these  circumstances  excite,  should  be 
removed  by  "affirmative,  plenary  evidence  that  the  testator 
comprehended  the  dispositions  made  by  him,  and  fully  and 
freely  sanctioned  them."  The  plain  meaning  of  this  statement 
is,  that  the  jury  ought  not  to  be  satisfied  when  these  suspicious 
circumstances  exist  in  the  case,  with  the  mere  proof  of  the 
execution  of  the  will,  and  that  the  deceased  was  of  testable 
capacity.  This  ordinarily  is  prtma  ^octe  evidence  of  knowl- 
edge of  the  contents,  but  it  ought  not  to  satisfy  the  jury  that  a 
testator  had  such  knowledge,  if  the  will  is  prepared  by  one 
who  is  greatly  benefitted  by  its  provisions,  and  executed  by  a 
testator  of  weak  intellect  when  i%  extremis.  In  such  case,  there 
ought  to  be  "affirmative,  plenary  evidence"  that  he  had  knowl* 
edge  of  its  contents  and  fully  and  freely  sanctioned  them. 
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This  doctrine  is  also  fully  sustained  by  the  court  in  the  case  of 
Barry  vs.  Battout  1  Curt.  636,  6  Ecc.  Rep.  417.  Mr.  Baron 
Park  in  declaring  the  judgment  of  the  court,  says,  'Hhaf  if  a 
party  writes  or  prepares  a  will,  under  which  he  takes  a  benefit, 
that  is  a  circumstance  which  ought  generally  to  excite  the  sus- 
picion of  the  court,  and  calls  upon  it  to  be  vigilant  and  jealous 
in  examining  the  evidence  in  support  of  the  instrument,  in  favor 
of  which  it  ought  not  to  pronounce  unless  the  suspicion  is  re- 
moved, and  it  is  judicially  satisfied  that  the  paper  propounded 
does  express  the  true  will  of  the  deceased."  *'Their  lordships 
are  fully  sensible,"  he  says,  ^^of  the  wisdom  of  this  rule  and  the 
importance  of  its  practical  application  on  all  occasions."  Al- 
though in  that  case,  the  court,  in  commenting  on  the  case  of 
Parh  vs.  OlUu^  2  Phill.  8S3, 1  Ecc.  Rep.  278,  deny  that  there 
is  any  rule  of  law,  'Hhat  in  every  case  in  which  a  party  prepar- 
ing a  will,  derives  a  benefit  under  it,  the  anutjnvbandiis  shifted 
and  a  certain  measure  and  particular  species  of  proof  is  requir- 
ed from  a  party  propounding  a  will;"  yet  they  say,  "there  are 
cases  of  wills  prepared  by  legatees,  sopiegnantwith  suspicion, 
that  they  ought  to  be  pronounced  against,  in  the  absence  of  evi- 
dence in  support  of  them,  and  that  extending  to  clear  proof  of 
the  actual  knowledge  of  the  contents  by  the  supposed  testators." 
This  doctrine  is  still  more  strongly  stated  by  Sir  John  Nichol, 
in  Parke  vs.  Olhuty  and  fully  sustained  by  Sir  Herbert  Jenner, 
in  Darling  vs.  Lwdand.    2  Curtis,  225,  7  Ecc.  Rep.  93. 

It  will  be  seen  by  mere  reference  to  the  cases  cited,  that  there 
is  no  difference  in  the  principles  upon  which  these  investiga- 
tions proceed  at  Doctor's  Commons,  and  those  principles  which 
are  laid  down  by  the  Supreme  Court  of  North  Carolina  upon 
the  trial  of  an  issue  of  deotsa^it  vd  non  before  a  jury,  except  that 
in  the  former,  the  court  adjudges  the  law  and  finds  the  facts 
also,  while  in  the  latter  it  is  the  province  of  the  court  to  explain 
by  stating  what  conclusion  may  be  drawn  from  the  evidence, 
but  whether  it  establishes  a  fact,  is  the  province  of  the  jury  to 
say.  But  a  wise  application  of  the  facts,  under  a  proper  charge 
of  the  court,  will  lead  a  jury  to  the  same  result  that  a  judge  of 
probate  would  arrive  at,  in  a  similar  case  in  England.  It  re- 
quires only  the  exercise  of  sound,  common  sense,  and  a  know- 
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ledge  of  men,  in  order  to  perceive  the  propriety  of  the  princi- 
ples above  stated.  All  know  that  a  man  in  extremis,  of  feeble 
intellect,  may  be  easily  imposed  upon  by  those  in  whom  he 
confides.  If^  therefore,  a  party  standing  in  such  relation,  to 
such  a  testator,  prepares  a  will  in  his  own  favor,  it  cannot  but 
excite  suspicion  and  create  in  the  minds  of  those  who  are  called 
on  to  pronounce  for  the  will,  a  desire  to  have  other  evidence 
than  proof  of  the  execution  of  the  instrument  and  the  testable 
capacity  of  the  deceased.  And  in  our  judgment,  in  such  case, 
a  jury  ought  to  pronounce  against  a  will,  unless  some  evi- 
dence is  adduced  to  show  that  the  testator  had  knowledge  of 
its  contents. 

6.  The  court,  in  the  conclusion  of  his  charge,  told  the  jury, 
that  it  was  necessary,  at  all  events,  when  the  writer  is  material- 
ly benefited  by  the  will,  that  they  should  believe  from  the  evi- 
dence that  its  contents  were  known  to  the  testator  and  approved 
by  him,  and  that  mere  previous  declarations  in  conformity  with 
the  will,  would  not  be  sufficient  for  that  purpose.  This  in- 
struction it  is  insisted  is  erroneous;  and  such  is  oup  opinion. 
Previous  declarations  of  a  testator,  in  conformity  to  the  will, 
often  repeated  and  continuing  up  to  near  the  time  of  its  execu- 
tion, all  indicating  the  purpose,  which  the  contents  of  the  will 
develope,  is  certainly  in  reason,  as  well  as  upon  authority,  satis- 
factory evidence  that  the  testator  knew  the  contents  of  the  will. 
If  his  honor,  therefore,  intended  to  assert,  as  an  abstract  propo- 
sition, that  previous  declarations  in  conformity  to  the  will,  would 
not  be  sufficient  to  show  that  the  testator  had  a  knowledge  of 
the  contents,  we  think  he  erred,  and  in  this  case  his  error  might 
have  misled  the  jury  and  have  induced  them  to  disregard  the 
evidence  of  previous  declarations  altogether,  whereas  these  de- 
clarations should  have  been  weighed  by  them  and  considered 
in  connection  with  other  declarations  of  a  contrary  character, 
and  such  judgment  formed  as  upon  the  entire  evidence  on  this 
subject,  a  reasonable  mind  would  be  satisfied  with.  But  if  his 
honor  intended  to  say,  that  such  declarations  as  are  proved  in 
this  case,  are  not  sufficient  to  establish  the  fact,  that  the  testa- 
tor knew  the  contents  of  the  will,  then  he  erred  in  assuming  the 
province  of  the  jury.    Under  our  system,  the  judge  is  not  per- 
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mitted  to  decide  upon  the  sufficiency  of  testimony.  The  jadge 
may  explain  ^liat  conclusions  may  be  drawn  from  the  evi- 
dence, but  whether  it  is  sufficient  to  establish  the  fact,  the  jury 
may  say. 

In  this  case  his  honor  said,  mere  declarations  were  not  sufficient 
to  prove  knowledge.  Now,  whether  in  a  given  case,  the  decla* 
rations  proved,  would  be  sufficient  to  satisfy  the  jury  that  the 
testator  had  knowledge  of  the  contents  of  the  will,  must  depend 
upon  the  character  of  the  declarations,  when  made,  and  whe- 
ther they  bad  been  uniform.  Or,  if  there  were  opposing  proof 
showing  declarations  of  a  contrary  character,  it  would  be  for 
the  jury  to  weigh  the  evidence  and  determine  whether  the  wit- 
nesses should  be  believed,  or  whether  these  opposing  declara- 
tions showed  that  the  testator  had  no  fixed  purpose.  The 
weight  and  influence  of  such  declarations,  must  in  every  case 
depend  upon  the  facts  in  reference  thereto.  They  may  or  may 
not  be  sufficient;  but  it  is  not  a  question  for  the  judge  to  deter- 
mine. It  is  insisted  by  the  counsel  for  the  defendant  in  error, 
that  if  this  court  should  deem  the  charge  of  his  honor  erroneous 
in  this  particular,  still  the  judgment  should  not  be  reversed,  be- 
cause this  court  can  determine  from  the  prooC  that  the  decla* 
rations  of  the  testator  were  not  of  a  character,  from  which  his 
knowledge  of  the  contents  of  this  will  may  be  inferred.  This 
court  cannot  act  upon  the  principle  here  stated.  While  on  the 
one  hand,  we  do  not  set  aside  a  verdict  of  a  jury  because  con- 
trary to  the  evidence,  unless  the  preponderance  be  very  great; 
on  the  other  hand,  it  becomes  essential  for  the  preservation  of 
this  principle,  that  the  judge  shall  state  the  law  correctly  to 
them.  If  be  err  in  a  matter  that  might  have  misled,  or  if  be 
trenqh  upon  their  peculiar  province,  consistency  demands  that 
we  should  reverse  the  judgment  and  award  a  new  trial. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  for 
another  trial  to  be  had  thereon. 
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TiLMAN  VS.  Searct  et  aU. 

Where  two  judgment  eredSton  had  lold  the  land  of  defendant,  and  one  of  them  bo- 
oame  the  purchaaer,  he  bidding,  by  agreementy  the  amount  of  both  judgmentti  and 
inch  purchaser  filed  hit  bill  against  another,  (who  held  the  land  by  a  fraudulent  con- 
veyance from  the  debtor;)  with  an  agreement,  that  the  other  should  pay  half  the  costs, 
in  the  event  the  suit  was  lost;  it  was  held,  that, this  was  not  a  champertous  con- 
tract in  regard  to  the  suit. 

This  bill  was  filed  by  Tilman  in  the  Chancery  Court  at  Leb- 
anon, against  Searcy  and  others* 

It  was  tried  on  bill,  answer,  replication  and  proof,  and  a  de- 
cree for  the  complainant  was  entered;  Ridley,  Chancellor* 

From  this  decree  the  defendants  appealed. 

GvHd  and  CanUhersy  iot  complainants. 

It  is  not  champerty  or  maintenance  for  a  person  who  has  an 
interest  in  the  thing  in  suit,  to  assist  and  intermeddle  in  it.  8 
John.  R.  220;  20  John.  R.  386-401;  2  Roll.  Ab.  115.  Even 
a  contingent  interest  is  sufficient*  3  Cowen»  623*  In  this  case 
the  court  remarks,  that  'Hhe  English  Judges  feeling  that  the 
original  reason  for  the  law  of  champerty  and  maintenance  had 
ceased^  have  gradually  mitigated  that  law  by  interpretations 
and  exceptions,''  &c.  Justice  BuUer*  in  a  late  case,  does  not 
disguise  bis  contempt  for  the  whole  doctrine. 

Bfien  and  Stokeij  for  defendant* 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

The  complainant  recovered  sundry  judgments  against  Wm* 

P.  Searcy*    One  A*  Poole  had  also  recovered  judgments  against 

him.    Upon  all  these  judgments  executions  were  issued,  and 

levied  on  a  tract  of  land,  as  the  property  of  Searcy.    Upon  the 

day  of  sale  Tilman  bought  the  land,  bidding  for  it  the  amount 

of  his  and   Poole's  judgments,  by  agreement;  there  was  no 

money  paid.     Tilman  took  the  sheriff's  deed  for  the  land,  and 

now  files  his  bill  to  set  aside  the  conveyance  made  for  the  same 

land,  previous  to  his  purchase,  by  Wm.  P.  Searcy  to  his  father 
43— Vol.  vii. 
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Reuben  Searcy  and  Robert  Donelson^  in  fraud,  to  the  hinder- 
ance  and  delay  of  his  creditors* 

There  are  two  questions  presented  for  consideration. 

1st.  Is  the  deed  of  conveyance  from  Wm-  P.  Searcy  to 
Reuben  Searcy  and  Robert  Donelson  void;  having  been  made 
to  hinder  and  delay  his  creditors  in  the  collection  ot  their  just 
debts? 

We  think  it  is;  the  proof  leaves  no  doubt  upon  our  minds, 
that  the  conveyance  was  made  to  defraud  bis  creditors. 

2d.  Was  there  any  champertous  contract,  or  agreement,  be- 
tween the  complainant  and  Poole,  or  his  ageuts,  whereby  Poole 
became  responsible  for  a  part  of  the  costs  of  the  prosecution  of 
this  suit,  and  for  which  it  should  be  dismissed.^ 

We  think  not 

The  proof  shows  that  Poole  was  interested  to  the  extent  of 
his  judgments  against  Wm.  P.  Searcy  in  the  controversy;  that 
the  complainant  bid  the  amount  of  his  judgments,  as  well  as 
his  own  upon  the  land.  Wei  therefore,  can  see  no  reason  why 
he  might^not  maintain  the  suit,  as  his  rights  were  involved  in  it. 

But  furthermore:  the  proof  does  not  pbowthat  there  is  such 
an  agreement  to  support  the  suit,  as  is  obligatory  in  law,  but 
merely  an  intention  or  expectation  on  the  part  of  Poole  to  pay  a 
portion  of  the  costs  if  the  suit  be  lost. 

We,  therefore,  think  there  is  no  error  in  the  decree  of  the 
Chancellor,  and  affirm  the  same. 
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Hancock  and  Powell  vs.  Edwards. 

A  p&rol  promise  made  at  the  time  a  bill  single  was  executed,  not  to  enforce  the  col- 
lection of  it  till  a  given  time  after  it  falls  due,  cannot  be  enforced  in  Chan- 
ceiy« 

Edwards  sold  to  Hancock  a  slave  for  $500.  One  hundred 
and  forty*four  dollars  were  paid,  and  a  bill  single  executed  lor 
the  balance,  payable  one  day  after  date,  with  Powell  as  surety. 
A  judgment  was  obtained  on  this  bill  single  a  short  time  aftei:^ 
Its  execution.  And  the  makers  of  it,  Hancock  and  Powell, 
filed  a  bill  in  the  Chaucery  Court  at  Lebanon,  alledging  that 
the  obligee  promised  at  the  time  they  executed  the  obligation, 
that  he  would  not  attempt  to  enforce  the  collection  of  it  for  three 
years  from  the  time  it  fell  due..  The  bill  prayed  that  the  de- 
fendant be  enjoined  from  enforcing  their  judgment  at  law,  till 
the  lapse  of  three  years  from  the  date  of  the  obligation. 

The  defendant  denied  the  allegations  of  the  bill,  and 
proof  was  taken  in  the  cause,  going  to  show,  that  some  such 
conversation  took  place  at  the  time  of  the  execution  of  the 
obligation. 

The  Chancellor,  Ridley,  at  the  hearing  on  bill,  answer,  re- 
plication and  proof,  dismissed  the  bill,  and  the  complainants 
appealed. 

J.  S.  BrieUf,  for  complainants. 

This  is  a  bill  filed  by  the  complainant  for  the  specific  ex- 
ecution of  a  contract— and  the  only  question  in  the  case  is, 
can  parol  evidence  be  admitted  to  change  the  written  con- 
tract. 

A  written  contract  may  be  changed  by  parol  proof.  See  2 
Hump.  Rep.  684;  lb.  119;  1  Yeates  Rep.  182;  2  Dallas  Rep. 
171;  ClarJc  vs.  Qranc^  14  Ves.  Jur.  519;  15  Ves.  Jun.  523; 
Winchester  vs.  Winchester^  1  Ves.  &  Beames,  875;  1  V.  & 
Beames,  165;  Sugden  on  Vends.  95,  96,  102,  105  and  120; 
Maddox  Cba.  405;  Birchfield  vs.  Castelmanf  Adds.  Rep.  181. 
The  last  case  cited  was  a  suit  upon  a  covenant  for  breach  of 
^warranty  of  title.  Upon  the  trial  it  was  allowed  the  plaintiff  to 
prove  by  parol,  that  the  covenantor  agreed  to  pay  all  expenses 
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of  suits  that  might  be  brought  for  the  lands*  See  also  1  Yeates 
Reports,  132;  4  Dallas  Rep.  132;  1  Yeates,  139;  2  Starkey» 
551. 

In  Pennsylvania  it  has  been  decided,  that  under  the  plea  of 
payment  to  a  suit  upon  a  bond  against  a  security,  parol  evi- 
dence is  admissible  to  shovir,  that  he  exeeuted  the  bond  under 
a  declaration  of  the  obligee,  that  his  signing  the  bond  was  mere 
matter  of  form,  and  that  he  should  never  be  called  upon  for 
payment.  See  MUler  vs.  HendersQUf  10  Serg.  &  Rawl.  290; 
14  Serg.  &  R.  159;  11  Mass.  Rep.  436. 

Parol  evidence  is  admissible,  to  show  that  a  deed  was  de- 
livered as  an  escrow.  Paulding  et  dU.  vs.  United  States^  4 
Cranch,  219;  8  Mass.  Rep.  230;  2  Con.  Rep.  302;  5  Cow.  Rep. 
666.  .    • 

In  equity,  as  between  the  original  parties,  parol  evidence  is 
admissible  to  show,  that  a  deed  absolute  upon  his  face  was  in- 
tended as  a  mere  security,  and  that  an  attempt  to  treat  it  as  an 
absolute  deed,  is  a  fraud.  James  vs.  Johnson^  6  John.  Cb.  R. 
417;  Strong  vs.  Stuart^  4  John.  Ch.  Rep.  167;  Todd  vs.  BiverSf 
Dess.  Ch.  Rep.  155. 

Upon  a  review  of  the  above  authorities,  it  seems  to  me  that 
if  parol  evidence  can  be  introduced  to  vary  or  explain  any 
written  contract,  that  this  is  as  strong  a  case  as  can  be  pre* 
sented. 

StokeSf  for  the  defendant. 

Written  agreements  are  presumed  to  contain  the  whole  sense 
or  meaning  of  the  parties;  and,  on  account  of  this  presumption, 
it  is  against  the  policy  of  the  common  law  to  permit  parol 
proof  to  add  to,  vary,  or  diminish  the  terms  of  such  agreements. 
This  prmciple  of  the  common  law  looks  to  the  fact,  that  the  ex- 
tent and  terms  of  the  contracts  of  parties,  when  deliberately 
reduced  to  writing,  and  solemnly  authenticated  by  their  seals» 
are  found  to  be  more  accurately  and  distinctly  stated  in  the  in- 
struments themselves,  than  in  the  frail  and  treacherous  recol- 
lections of  witnesses,  however  intelligent  and  honest.  To  adopt 
a  different  rule,  in  reference  to  written  agreements,  would  be 
to  destroy  the  solemnity  and  usefulness  (^  all  instruments  un- 
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der  seal,  to  endanger  the  rights  of  parlies  intended  to  be  se- 
cured, and  to  open  wide  a  door  for  the  admission  of  fraud,  cor- 
ruption and  perjury.  It  would  render  the  stipulations  and 
meaning  of  the  most  solemn  instruments  doubtful  and  uncer- 
tain, subject  to  be  overturned,  enlarged,  or  diminished  at  the 
pleasure  of  a  corrupt  adversary.  The  same  rule^  as  to  the  ad- 
missibility of  parol  proof  to  vary,  add  to,  or  diminish  the  terms 
of  a  written  agreement,  prevails  generally  in  courts  of  equity  as 
well  as  in  courts  of  law.  In  equity,  however,  there  are  two 
exceptions  to  the  general  rule;  where  either  of  which  occurs» 
courts  of  equity  have  not  hesitated  to  entertain  jurisdiction  to 
vary  or  control  written  contracts  under  seal,  although  it  breaks 
in  to  some  extent  upon  the  uniformity  of  the  rule,  wisely  deem- 
ing such  exceptions  a  confirn^ation  of  its  general  soundness. 

1st.  If  the  mistake,  which  is  sought  to  be  established  by  the 
bill  as  a  part  of  the  written  contract,  should  be  admitted  by  the 
defendant  in  his  answer,  then  a  court  of  equity  will  correct  the 
instniment  by  varying,  enlarging,  or  diminishing  its  terms  and 
stipulations,  so  as  to  make  it  conformable  to  the  true  intent  and 
meaning  of  the  parties.  Davis  vs.  Symonsy  Cox's  Rep.  404; 
Geddy  vs.  Stainback^  1  Dev.  &  fiat.  Eq.  475. 

2d.  If  the  alledged  mistake  is  denied  in  the  answer  of  the 
defendant  and  it  is  to  be  made  out  by  parol  proof,  then  it  can 
be  incorporated,  as  a  part  of  the  written  contract,  if  it  appears, 
by  clear  and  irrefragible  proof,  that  the  provision  was  a  sub- 
stantive part  of  the  agreement,  and  intended  at  the  time  to  be 
inserted  in  the  instrument  itself,  but  was  not  through  fraud, 
mistake,  or  accident.  1  Dev.  &  Bat.  Eq.  IL  475;  Dev.  Eq.  R. 
268;  1  John.  Ch.  Rep.  425. 

The  case,  now  before  the  court,  does  not  fall  within  either 
of  these  exceptions.  Edwards  denies  directly  and  positively 
the  existence  of  any  such  agreement,  as  that  sought  to  be  esta- 
blished by  the  bill;  and  the  complainants  virtually  admit  that 
the  note  is  written  just  as  they  intended  it  should  be  written  at 
the  time  it  was  executed.  It  is  in  the  form  the  parties  desired 
it«  given  for  the  true  amount,  correctly  dated  and  due  at  the 
time  stipulated.  The  bill  seeks  to  set  up  a  distinct,  collateral 
agreement,  not  intended  at  the  execution  of  the  note  to  be  in- 
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corporated  as  a  part  of  it.  It  is  well  settled  that  the  mistake 
must  appear  to  have  been  a  substantive  part  of  the  contract, 
and  intended  at  the  time  to  be  inserted  in  the  instrument,  em- 
bodying its  terms  and  stipulations,  but  was  prevented  by  the 
fraud  of  the  defendant,  or  omitted  by  accident  or  mistake.  1 
Story's  Eq.  Jur.  164;  1  Fonbl.  Eq.  B.  1,  ch.  3,  sec.  11  and 
notes;  Stevens  vs.  CaopeTf  1  John.  Ch.  Rep.  429;  3  John.  Ch. 
Rep.  596. 

Courts  of  equity  will  not  act,  when  fraud  is  the  ground  of  re- 
lief, unless  it  be  made  a  matter  of  distinct  allegation  in  the  bill, 
and  be  put  in  issue  by  the  pleadings.  Fraud  is  not  directly 
charged  in  the  bill  in  this  case,  but  it  is  left  to  be  inferred  alone 
from  the  fact,  that  the  defendant  brought  suit  upon  the  note 
without  regard  to  the  qjledged  collateral  agreement.  Goveneur 
TS.iEbnendorfy  5  John.  Ch.  Rep.  79. 

'  But  let  it  be  conceded  that  the  court  can,  under  the  present 
state  of  the  pleadings,  hear  the  proof  with  a  view  to  the  relief 
prayed  for,  the  defendant  still  insists  that  the  proof  does  not 
make  out  such  a  case,  as  is  required,  to  authorize  the  court  to 
grant  the  relief  desired  by  complainants.  The  court  will  re- 
quire the  parol  condition  or  stipulation  to  be  established  by  full, 
clear  and  unequivocal  proof,  and  in  the  absence  of  such  proof, 
the  written  instrument  will  be  presumed  to  contain  the  true 
intent  and  meaning  of  the  parties.     See  1  Hum.  Rep.  431. 

Nichoban,  for  complainant, 

1st.  It  is  a  rule  in  equity  as  well  as  at  law,  not  to  allow  parol 
evidence  to  contradict,  qualify,  extend  or  vary  written  instru- 
ments, but  in  cases  of  mistake  or  fraud,  courts  of  equity  are 
constantly  in  the  habit  of  admitting  parol  evidence  to  qualify, 
correct,  and  even  to  defeat  the  terms  of  written  instruments. 
2  Story  Eq.  1531.  In  the  present  case  Hancock  was  induced 
to  execute  this  note,  payable  one  day  after  date,  under  the  po- 
sitive promise  that  it  was  to  be  held  up  and  not  collected  for 
three  years.  Why  was  a  witness  called  to  this  coptract  unless 
it  was  deemed  a  material  promisef  Without  such  an  agree- 
ment Hancock  would  not  have  executed  the  note — it  is  fair  to 
infer,  therefore,  that  Edwards  procured  Hancock  to  sign  the 
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note  by  this  fraudulent  representation  and  promise.  If  so  tbe 
case  is  clearly  within  the  rule  above  laid  down  as  to  correcting 
or  defeating  written  contracts  by  parol  proof.  1  Hum.  438; 
2  John.  Ch.  Rep.  585. 

2d.  The  rule  that  contracting  parties  are  presumed  to  re- 
duce their  whole  agreement  to  writing,  does  not  operate  here — 
when  the  terms  of  the  trade  were  agreed  upon,  they  were  these: 
Hancock  was  to  execute  his  note,  payable  one  day  after  date, 
with  security  for  $356;  this  was  all  that  was  required  on  his 
part,  and  therefore  nothing  else  would  be  inserted  in  the  note. 
But  on  the  part  of  Edwards  it  was  agreed,  as  part  of  the  con- 
tract, that  the  note  should  be  held  up  and  not  collected  for 
three  years.  This  was  an  obligation  on  the  part  of  Edwards, 
and  therefore  need  not  be  inserted  in  the  note  which  was  not 
designed  to  set  out  the  whole  contract,  but  only  so  much 
was  obligatory  on  Hancock.  This  is  clear,  froi 
a  witness  is  called  on  to  bear  testimony  as  to 
made  by  Edwards.  The  parol  proof,  therefore, 
or  contradict,  or  extend  the  written  contract;  it 
written  contract;  the  written  instrument  not  si 
purporting  to  show  the  whole  contract.  See  Fal 
6  Hum.  104. 

3d.  The  application  here,  is  for  the  specific  execution  of  a 
contract  and  the  facts  present  a  proper  case  for  tbe  exercise  of 
equity  jurisdiction,  inasmuch  as  no  adequate  remedy  is  furnish- 
ed at  law  for  the  breach  of  such  a  contract.  Nothing  but  a 
specific  performance  of  the  whole  contract  can  do  justice  to  the 
complainant.  He  was  induced  to  contract  a  debt  upon  the  ex- 
press agreement  that  he  was  to  have  three  years'  time  to  pay 
the  principal.  He  cannot  be  compensated  in  damages  for  a 
violation  of  this  agreement  by  the  defendant;  nothing  short  of  a 
specific  execution  can  give  him  satisfactory  relief.  2  Story 
£q.  718;  3  Atk.  384;  1  Sim.  &  Stu.  610. 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

This  is  an  attempt,  by  a  bill  in  Chancery,  to  enforce  specifi- 
cally a  promise,  made  at  the  time  a  bill  single  was  executed, 
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payable  one  day  after  date,  that  the  payment  should  not  be 
enforced  till  a  posterior  period. 

There  is  no  pretence,  that  this  promise  formed  a  part  of  the 
contract,  which  was  intended  to  be  reduced  to  writing,  and 
was  not  by  accident  or  mistake,  or  the  fraud  or  misconduct  of 
the  opposite  party.  It  was  only  inducement  held  out  to  pro- 
cure the  contract,  to  make  the  most  of  it;  even  that  is  left  doubt- 
ful by  the  proof;  but  take  it  in  the  strongest  view,  there  is  no 
principle  upon  which  it  can  be  incorporated  into  the  written 
contract  by  parol  proof. 

Let  the  judgment  be  affirmed. 


Arnold  vf.  Elliott. 

Where  the  debtor  promised  to  pay  a  debt,  diacharged  by  a  decree  of  bankruptcy,  after 
the  lapse  of  a  given  time;  it  is  held,  that  no  salt  could  be  maintained  on  the  debt 
and  promise,  until  such  time  had  elapsed. 

Arnold  sued  Elliott  in  the  Circuit  Court  of  Rutherford  coun- 
ty, in  debt,  on  a  promissory  note.  Elliott  pleaded  his  discharge 
under  the  bankrupt  law  of  the  19th  August,  1841. 

The  complainant  replied,  that  defendant  promised  to  pay  the 
debt  after  the  discharge  aforesaid.  To  this  replication  there 
was  a  demurrer.    This  demurrer  was  on  argument  overruled. 

On  the  trial  before  Judge  Samuel  A^^derson,  and  a  jury,  it 
appeared  that  the  note  executed  by  Elliott  was  presented  to 
him  after  his  discharge  in  bankruptcy; 'that  he  said  that  it  was 
a  just  note«  and  he  intended  to  pay  it,  but  that  he  could  not 
pay  it  then.  He  would  pay  it  the  next  year,  and  that  he  would 
pay  it  as  soon  as  able,  &c. 

The  Judge  charged  the  jury  as  follows: 

*'If  the  witness,  whose  deposition  has  been  read,  presented 
the  note  sued  on  to  defendant  in  May  1845,  as  agent  for  the 
plaintiff*,  and  the  defendant  said  he  would  pay  said  note  some 
time  next  year,  this  promise  would  revive  the  debt,  the  old 
debty  although  extinguished  by  the  proceedings  in  bankruptcy, 
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being  a  sufficient  consideration  for  the  new  promise.  But 
plaintiff  in  suing  must .  show  he  is  entitled  to  recover  by  tba 
new  promise,  and  if  that  was  to  pay  some  time  the  next  year^ 
defendant  had  the  whole  of  the  next  year  to  pay  it  in,  and  if 
suit  was  brought  before  the  end  of  the  next  year  plaintiff  .could 
not  recover.  If  the  promise  made  by  defendant  afterwards  in 
June  was,  that  he  would  pay  as  soon  as  be  was  able,  or  as 
soon  as  he  could  make  the  money,  and  it  would  give  him  plea- 
sure to  pay  this  debt,  that  it  was  a  just  debt,  and  he  intended 
to  pay  this  and  all  his  just  debts,  this  promise  is  conditional, 
and  plaintiff  could  not  recover  without  proving  the  condition, 
viz:  that  defendant  had  got  able,  or  had  made  money  enough 
to  pay  it." 

The  jury  returned  a  verdict  for  the  defendant,  and  plaintiff 
appealed. 

Avant,  for  plaintiff. 

KeMe  and  EUu^  for  defendant. 

Grben,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  brought  his  action  of  debt  on  a  note  executed 
to  him  by  the  defendant  for  three  hundred  dollars. 

The  defendant  pleaded  his  discharge  in  bankruptcy;  to  which 
the  plaintiff  replied,  a  subsequent  promise. 

On  the  trial  the  plaintiff  proved,  that  in  May  1846,  his  agent 
presented  the  note  to  Elliott,  and  that  he  promised  to  pay  it 
sometime  in  the  next  year.  He  again  presented  it  in  June,  and 
the  defendant  paid  some,  and  said  he  would  pay  the  balance 
when  he  got  able.     This  suit  was  brought  in  March  1846. 

The  court  charged  the  jury,  that  to  entitle  the  plaintiff  to  re- 
cover under  the  new  promise,  he  must  wait  until  the  expiration 
,of  the  next  year,  before  he  commenced  his  suit. 

It  is  insisted  this  instruction  is  erroneous;  that  the  promise 
to  pay  next  year,  is  a  recognition  of  the  debt,  and  revives  its 
obligatory  force  instantly,  and  that  suit  may  be  brought  pre- 
sently afterwards. 

44 — ^Vol.  vii. 
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We  do  not  concur  in  this  view  of  the  case.  On  the  contrse 
ry,  we  think  his  Honor  was  correct  Certainly  the  promise  to 
pay,  at  a  subsequent  day,  is  not  ground  for  a  present  action. 
No  action  would  lie,  without  the  promise,  and  as  it  depends 
upon  the  promise,  it  can  be  brought,  only,  after  the  period  lim- 
ited in  the  promise. 

Affirm  the  judgment. 


Wbaklbt  v8*  Watkiiys  &  Ferousoh. 

A  Court  of  Chancery  will  not  entertain  a  bill  to  cancel  an  obligation,  the  considera- 
tion of  which  is  a  violation  of  chastity,  the  compouodipg  a  felony,  smuggling,  gam- 
ing, false  swearing,  or  the  commission  of  any  crime,  or  a  breach  of  good  morals. 

This  is  a  bill  which  was  filed  in  the  Chancery  Court  at  Mur- 
freesborough,  by  Weakley  against  Watkins  and  Ferguson,  to 
obtain  the  cancellation  of  a  note  under  seal,  executed  upon  a 
gaming  consideration,  after  a  judgment  had  been  obtained  on 
it  against  Ferguson  alone.  Ferguson  was  the  surety  of  Weak- 
ley, and  a  joint  obligor;  and  Watkins  was  the  obligee. 

The  defendant,  Watkins,  demurred  to  the  bill.  This  demur- 
rer was  overruled,  and  he  was  ordered  to  answer.  He  an- 
swered and  acknowledged  the  obligation  to  be  without  consid- 
eration.    A  decree  pro  confesso  was  taken  against  Ferguson. 

The  case  came  on  for  final  hearing,  on  bill,  answer  and  re- 
plication as  to  Watkins,  and  hill  pro  confesso  as  to  Ferguson,  be- 
fore Chancellor  Ridley.  He  declared  the  obligation  null  and 
▼oid,  and  ordered  a  perpetual  injunction  against  the  enforce- 
ment of  the  judgment  against  Ferguson. 

The  defendant  Watkins  appealed. 

Kedfle^  for  the  complainant. 
Burumy  for  the  defendant,  Watkins. 
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Tuju^BT,  J.  delivered  the  opinion  of  the  court. 

This  bill  of  complainant  alledges«  that  the  complainant,  R. 
L.  Weakleyi  together  with  Benjamin  Ferguson  as  security, 
executed  his  bill  single,  for  the  sum  of  two  hundred  dollars,  to 
Joseph  Watkins;  that  there  was  no  consideration  paid  for  it, 
but  that  it  was  executed  as  a  wager  upon  the  pending  election 
for  the  presidency  between  Martin  Van  Buren  and  Wm.  H* 
Harrison,  that  it  was  won  by  Joseph  Watkins,  who  has  obtain- 
ed judgment  thereon  against  Benjamin  Ferguson,  which  he  is 
about  to  enforce  by  execution,  and  prays  that  he  be  enjoined 
from  further  proceeding  upon  the  judgment,  and  that  the  bill 
single  be  delivered  up  and  canceled. 

To  this  bill  there  was  a  demurrer,  which  was  overruled  by 
the  Chancelbr,  and  upon  answer,  the  matter  was  decreed  for 
the  complainant,  from  which  there  is  an  appeal  to  this  court. 

The  question  presented  for  consideration  is,  whether,  under 
the  circumstances  of  this  case,  a  Court  of  Chancery  can  upon 
legip mate  principles  grant  the  relief  sought.  And  we  are  of 
the  opinion  it  cannot. 

It  is  true  that  a  Court  of  Chancery,  upon  the  principle  of 
quia  timet  will  order  said  instruments  to  be  delivered  up  and 
canceled.  But  this  is  when  the  complainant  has  been  imposed 
upon,  and  executed  an  instrument  void,  for  fraud,  accident, 
mistake  or  other  cause,  which  renders  it  iniquitous  and  unjust 
that  it  should  be  enforced  against  him,  and  when  in  the  execu- 
tion of  it,  he  has  himself  been  guilty  of  no  violation  of  law  or 
good  morals.  But  this  principle  has  never  been  held  applica- 
ble to  instruments  knowingly  executed  in  violation  of  good 
morals,  or  express  prohibition  either  by  common  or  statute 
law.  For  instance,  no  Court  of  Chancery  will  entertain  a  bill 
to  cancel  an  obligation,  the  consideration  of  which  was  a  vio- 
lation of  chastity,  compounding  a  felony,  the  smuggling  of  goods 
in  violation  of  the  revenue  laws,  gaming,  false  swearing,  &c., 
and  tliis  for  very  obvious  reasons.  The  complainant  shall  not 
be  permitted  to  charge  himself  with  crime,  and  obtain  relief  out 
of  it;  and  because  public  policy  requires  that  the  execution  of 
all  such  contracts  shall  be  discouraged;  which  cannot  be  more 
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effectually  done^  than  by  repelling  all  action  upon  them  in  courts 
of  justice* 

In  contracts  of  the  kind  now  under  consideration,  we  have 
held,  that  they  are  inoperative  and  void,  as  contrary  to  good 
morals  and  positive  enactment,  and  that  as  such,  they  are  not 
fit  subjects  for  the  action  of  a  court;  it  is  true  that  in  all  the 
cases  we  have  heretofore  bad,  the  attempt  has  been  to  enforce 
them;  but  we  can  see  no  difference  in  the  position  of  the  winner 
and  loser,  so  &r  as  to  their  right  in  becoming  active  movers 
upen  such  contracts  in  the  courts;  the  one  seeking  to  enforce 
them  by  thejudgmentofacourt  of  law,  the  other  seeking  by 
the  aid  of  a  Court  of  Chancery  to  have  them  delivered  up 
and  canceled;  they  are  equally  repelled  upon  reason  and  au« 
thority. 

If,  therefore,  a  defendant  in  such  cases  will  not  by  plea  re- 
pel the  plaintiff  in  a  court  of  law,  but  permits  judgment  to  be 
rendered  against  him,  he  must  pay  it;  for  there  is  nothing  up* 
on  which  he  can  move  the  conscience  of  a  Chancellor  in  his 
favor. 

The  decree  is,  therefore,  reversed,  and  the  bill  dismissed. 
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Debt  will  not  lie  by  endorsee  against  his  immediate  endorser. 

Mitchell  executed  a  note  payable  to  Trice;  Trice  endorsed 
and  delivered  it  to  Reeves,  and  Reeves  endorsed  and  delivet^ 
ed  it  tq  Frierson  &  Hughes;  and  they  instituted  an  action  of 
debt  in  the  Circuit  Court  of  Maury  county  on  the  endorsement 
of  Reeves  against  said  Reeves. 

The  defendant  pleaded  nil  debety  set  off  and  payment  and 
issues  on  these  pleas  were  submitted  to  a  jury.  The  presiding 
judge,  Dillahunty,  charged  the  jury  that  an  action  of  debt 
would  not  lie  by  an  endoisee  against  his  immediate  endorser. 
The  jury  rendered  a  verdict  against  the  plaintiff,  and  a  motion 
for  a  new  trial  having  been  made  and  overruled,  the  plaintiffs 
appealed. 

W.  F.  Cooper i  for  the  plaintiff. 

The -question  in  this  case  is  whether  an  action  of  debt  can 
be  sustained  by  the  holders  of  a  promissory  note  against  his 
immediate  endorser. 

'*Tbe  action  of  debt  is  founded  upon  a  privity  of  contract 
either  express  or  implied,  in  which  the  certainty  of  the  sum  or 
duty  appears,  and  the  plaintiff  is  to  recover  the  sum  in  nur 
mero  and  not  in  damages.  It  lies  whenever  the  demand  is  for 
a  sum  certain  or  capable  of  being  reduced  to  a  certainty. 
When  there  is  privity  between  the  parties,  and  the  debtor  un^ 
dertakes  not  for  another  debt,  but  for  his  own,  not  to  a  stran- 
ger but  to  the  creditor,  an  action  of  debt  lies."  2  Leigh's  N. 
P.  710;  1  Chit.  PI.  123;  Steph.  PL  14. 

It  would  seem,  therefore,  that  whenever  there  is  privity  of 
contract,  and  an  understanding  as  between  the  debtor  and 
creditor  fo^  one's  own  debt,  and  the  demand  is  for  a  sum  cer- 
tain or  capable  of  being  reduced  to  a  certainty,  debt  lies. 

It  appears  to  us  that  these  essential  requisites  are  all  to  be 
found  in  this  case. 

There  can  be  no  question  at  this  da^,  that  there  is  sufficient 
privity  of  contract  to  ^sustain  debt,  between  all  the  parties  to 
negotiable  paper.    Since  the  statute  making  promissory  notes 
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negotiable,  the. legal  operation  and  efiect  of  the  transfer  is,  that 
the  money  due  upon  the  note  to  the  original  payee  is  due  from 
all  parties  responsible  upon  the  paper  to  the  assignee  of  such 
coDlract,  and  that  a  right  of  action  is  given  to  such  assignee  in 
his  own  name.  It  seems  necessarily  to.  follow,  and  so  it  has 
been  held,  that  the  holder  may  make  use  of  the  same  form  of 
action  as  the  payee.  Consequently  as  debt  will  lie  by  the 
payee  of  a  note  against  the  maker,  so  it  may  be  sustained  by 
the  endorsee  of  the  payee,  or  the  endorsee  of  such  endorser, 
against  the  maker.  Now  if  the  law  creates  this  privity  between 
a  remote  endorsee  and  the  maker  of  a  note,  bow  can  it  be  con- 
tended  that  it  does  not  create  the  same  privity  as  between  the 
same  endorsee  and  all  other  parties  to  the  note? 

By  the  theory  of  negotiable  paper,  the  endorser  undertakes 
as  between  himself  and  the  holder,  for  his  own  debt,  and  not 
for  the  debt  of  another.  He  is  conditional  surety,  and  liable 
to  the  holder  as  for  his  own  debt,  when  the  conditions  are  per- 
formed; in  the  same  way  that  a  surety  upon  the  face  of 
the  paper  is  bound  as  for  his  own  debt  without  condition. 
The  indorsement  is  not  a  collateral  but  a  conditional  undertak- 
ing. Perform  the  conditions,  and  the  debt  becomes  the  debt 
of  the  endorser.  See  Story  on  Bills,  Marshall  vs.  Chriih 
masf  8  Humph.  616, 618.  The  second  requisite  to  sustain  debt 
then  exists. 

The  last  requisite  is  that  the  recovery  should  be  for  a  sum 
certain  or  capable  of  being  reduced  to  a  certainty.  Modern 
decisions  have  almost  entirely  done  away  with  the  distinction 
between  recovery  in  numeroj  and  recovery  in  damages*  The 
distinction  is  admitted  to  be  purely  technical,  where  the  con- 
tract on  which  the  action  is  founded  is  for  the  payment  of 
money.  1  Ch.  PI.  123.  This  Court  has  held  that  a  party 
may  recover  in  debt  less  than  he  claimed],  that  the  action  will 
lie  whenever  the  sum  may  be  made  certain,  and  that  whenever 
indebiMus  aamavpsit  lies,  debt  will  lie.  Thomps<m  vs.  French^ 
10  Terg.  Outside  of  this,  it  must  be  evident  that  a  verdict 
against  an  endorser  of  a  promissory  note  must  be  as  certain, 
and  as  surely  in  nunuro^  as  against  the.  maker. 

Every  requisite  to  sustain  debt  between  a  holder  and  a  re- 
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mote  endorser,  seems  to  exist,  and  upon  principle  there  would 
appear  to  be  no  doubt  of  the  propriety  of  the  action  in  such 
case.  The  current  of  modern  authority  is  decidedly  in  favor 
of  the  action  under  the  circumstances  of  the  present  suit.  At 
least  two  courts  of  this  Union  have  directly  setted  the  question 
as  contended  for.  The  Courts  of  N.  York  in  the  case  of  On^ 
andago  Batik  vs.  Bates,  3  Hill,  Rep.  53;  and  the  Courts  of  Mass. 
in  the  case  of  Cole  vs.  Cuskiiig,  8,  Pick.  Rep.  48.  It  has  also 
been  held  in  England  that  debt  will  lie  at  the  suit  of  the  payee 
'  against  the  drawer  of  a  bill;  and  by  first  endorsee  against  first 
endorser,  who  was  also  drawer  of  a  bill  payable  to  his  own 
order.  Chitty  on  Bills  545.  And  if  it  lies  between  such  par- 
ties there  can  be  no  reason  why  it  may  not  lie  by  and  between 
the  other  parties  to  negotiable  paper.  In  truth,  there  would  be 
no  doubt  upon  the  subject  but  for  some  dicta  of  the  early  Eng- 
lish judges  still  retained  by  English  text  writers — though  clear- 
ly irreconcileable  with  the  subsequent  direct  decisions  of  the 
Courts  of  Westminster  Hall — ^and  some  remarks  of  the  judges 
of  this  Court  thrown  out  incidentally  in  the  consideration  of 
other  questions.  Let  us  considei  whether  these  are  suflScient 
to  interfere  with  our  remedy  in  this  case.  . 

The  c5nfusion  among  the  English  cases  with  respect  to  the 
action  of  debt  by  and  between  parties  to  negotiable  paper 
cannot  escape  the  most  casual  reader.  This  is  altogether  ow- 
ing to  the  fact  that  some  few  decisions  made  in  the  very  infan* 
cy  of  commercial  law,  and  some  dicta  of  learned  judges 
thrown  out  while  the  principles  governing  negotiable  contracts 
were  not  yet  fully  understood,  are  still  retained  by  English  text 
-writers  as  binding  precedents  in  the  Courts  of  England.  The 
rigid  adherence  to  what  has  been  decided,  is  not  the  least  re- 
markable indicium  of  an  English  text  writer.  ''They  string 
together  cases  from  which  it  is  often  difficult  to  extract  any  dis- 
tinct, general  principle,  and  which  are  determined  to  be  anal- 
agous,  or  otherwise,  by  circumstances  comparatively  immate- 
rial. Their  whole  system  of  logic,  says  an  American  writer, 
consists  of  a  case  in  point.  The  most  that  can  be  said  of  them 
is  par  negotiis  neque  sufra^  2  Legare,  111.  They  collect  ca- 
ses without  attempting  to  lay  down  general  principles.    In  no 
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branch  of  the  law  are  these  remarks  more  applicable  than  the 
one  now  under  consideration.  It  is  laid  down  that  debt  will 
lie  by  the  drawee  against  the  acceptor,  because  so  decided  in 
2  DowL  636;  and  that  it  will  not  lie  by  payee  or  any  other  than 
the  drawer  against  the  acceptor,  because  so  said  by  Lord  El- 
den  incidentally 'in  the  case  of  Bishop  vs.  Young,  2  B.  and  P. 
It  is  laid  down  that  debt  will  lie  at  the  suit  of  the  payee  against 
the  maker  of  a  promissory  note,  because  so  directly  decided,  but 
it  is  stated  in  the  same  sentence  that  it  will  also  lie  by  the  payee 
against  the  drawer  of  a  bill  of  exchange,  and  that  it  will  not  lie 
in  favor  of  an  endorsee  against  either  drawer  or  maker,  solely 
upon  the  dicta  of  Lord  Eldon  in  Buhoj)  vs.  Young.  It  it  held 
that  debt  will  not  lie  in  the  name  of  the  payee  or  endorsee 
against  the  acceptor — a  decision  questioned  by  Mr.  Chitty  on 
Bills  p.  647,  and  expressly  overruled  by  the  Supreme  Court 
of  the  U.  S.  in  Raberg  vs.  Peyton^  2  Wheaton  386;  and  JKri- 
ham  vs.  Hamilton^  6  Pet.  24.  It  is  also  laid  down  by  all  the 
text  writers  of  England,  that  debt  cannot  be  sustained  by  an 
endorsee  against  the  maker  of  a  promissory  note — a  point  di- 
rectly overruled  by  the  American  authorities  and  by  this  Court. 
It  will  be  noticed,  too,  that  the  English  writers  allow  the  action 
by  payee  against  the  drawerof  a  bil],butdeny  it  by  holderagainst 
the  endorser;  although,  by  the  very  theory  of  commercial  paper, 
every  endorsement  is  equivalent  to  the  drawing  of  a  bill  upon 
the  maker.  Chitty  on  Bills,  and  2  Humph.  96.  Lastly,  it  is 
to  be  noted,  that  all  the  requisites  to  sustain  debt,  are  admitted 
to  exist  between  parties  to  negotiable  paper,  except  privity pt 
contract— Chitty  on  Bills  138,  and  2  Leigh's  N.  P.  710. — a 
point  taken  for  granted  by  the  American  authorities  as  necessa- 
rily springing  from  the  negotiability  of  the  paper.  The  law  as 
it  exists  in  England  upon  this  subject  clearly  needs  further  ex- 
amination; and  the  tendency  of  the  later  cases  is  unquestiona- 
bly to  extend  the  benefits  of  the  action  of  debt  to  all  the  par- 
ties to  negotiable  paper. 

Let  us  now  consider  the  remarks  incidentally  thrown  out  by 
the  members  of  this  Court  in  the  examination  of  entirely  dif' 
ferent  questions.  "The  expressions  of  every  judge,  says 
Chancellor  Kent.     1  Com.  478,  must  be  taken  with  refei^nce 
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to  the  case  in  wbich  be  decides;  we  must  look  to  the  principle 
of  the  decision,  and  not  to  the  manner  in  wbich  the  case  is  ar- 
gued upon  the  bench,  otherwise  the  law  will  be  thrown  into  ex- 
treme confusion."  This  court  has  too  frequently  acted  on  the 
principle  that  judicial  remarks  to  be  binding  must  be  directly  up- 
on the  questions  decided,  to  feel  any  hesitation  in  setting  aside 
their  own  casual  dicta  if  found  not  to  be  in  accordance  with 
strict  law. 

The  ground  upon  which  it  seems  to  have  been  intimated  by 
this  Ckxirt  that  debt  will  not  lie  at  the  suit  of  the  holder  against 
an  endorser,  are  1st,  that  the  undertaking  of  the  endorser  is 
collateral,  2d,  that  his  liability  is  created  by  operation  of  law, 
and  3d,  that  the  recovery  would  sound  in  damages.  Jones  vs. 
Lou>e  4  Humph.  334;  Maguire  vs.  BlarUon  5  lb. 

The  term  collateral  is  frequently  used  in  a  vague  and  inde- 
terminate sense.  A  genuine  coUeCteral  undertaking  upon  which 
debt  will  not  lie,  is  an  undertaking  accessary  to  some  primary 
obligation,  upon  which  it  is  wholly  dependent,  and  without 
which  it  cannot  live.  Destroy  the  primary  obligation  and  you 
destroy  the  accessary.  Tf  the  primary  undertaking  is  not  bind* 
ing  on  account  of  fraud  or  illegality,  or  for  any  other  cause,  the 
collateral  undertaking  is  equally  at  an  end.  The  very  essence 
of  the  contract  consists  in  its  being  dependent;  and  the  person 
bound  may  necessarily  place  himself  in  the  shoes  of  his  prin- 
cipal, and  use  any  defence  which  might  be  relied  on  by  such 
principal.  Is  this  the  situation  of  sn  endorser  upon  negotiable 
paper.^  Manifestly  it  is  not.  He  is  bound  in  the  first  instance 
as  of  his  own  debt  and  at  all  events,  as  soon  as  his  liability  has 
once  become  fixed  by  notice.  The  holder  may  sue  him  alone 
without  noticing  the  maker.  The  consideration  is  usually,  and 
by  the  theory  of  negotiable  paper,  always  between  the  endor- 
ser and  his  endorsee.  Even  if  the  maker's  name  is  forged,  or 
if  for  any  other  reason  he  is  not  responsible  to  the  holder,  the 
endorser  is  not  exonerated.  His  endorsement  is  a  new  under- 
taking, upon  a  new  consideration,  as  between  himself  and  sub- 
sequent holders.  He  must  stand  upon  his  own  contract,  and 
cannot  place  himself  in  the  shoes  of  the  maker*     So  held  by 

this  court  in  Haaris  vs.  Bradley,  1  Yerg.  310;  and  U.  Bank  vs. 
45 — Vol.  vii. 
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OAarvef  6  Humph*  413,  and  so  laid  down  in  Story  on  Bills. 
The  undertaking  of  an  endorser  is  not  then  such  a  collateral 
undei taking  as  is  embraced  by  the  case  in  9  Yerg.  436. . 

The  liability  of  an  endorser  may  certainly  be  said,  in  one 
sen^,  to  be  created  by  operation  of  law.  But  assuredly  this 
is  no  reason  why  debt  will  not  lie  against  him.  The  very  first 
principle  of  the  action  of  debt  is  that  *^it  is  sustainable  for  any 
duty  created  by  the  common  law  or  custom."  Com.  Dig. 
Debt.  A.  9;  2  Leigh's  N.  P.  700.  Chitty  on  Bills  548,  5  ed. 
In  one  sense  any  liability  may  be  said  to  arise  by  operation  of 
law-— *the  liability  of  the  difierent  parties  to  bills  of  exchange 
and  promissory  notes  arises  by  operation  of  law,  and  the  lia* 
bility  of  the  maker  of  a  note  to  a  remote  endorsee  in  an  action 
of  debt  is  by  operation  of  law.  In  this  very  connection  Mr. 
Chitty  in  his  work  on  pleading  says:  "This  action,  (debt)  is 
sustainable  for  any  debt  or  duty  created  by  common  law  or 
custom,  as  on  bill  of  exchange,  by  the  payee  against  the  drawer, 
or  by  drawer  against  the  acceptor,  &c."  p.  124* 

We  have  already  considered  the  third  ground  upon  which  it 
has  been  intimated  that  debt  will  not  lie,  to  wit — that  the  re- 
covery must  sound  in  damages.  If  there  is  anything  in  this 
distinction  at  the  present  day,  it  must  be  evident  that  the  re- 
covery against  the  endorser  of  a  negotiable  instrument  must 
as  certainly  be  for  a  sum  certain,  as  a  recovery  against  any 
other  party. 

In  conclusion,  it  may  be  remarked,  the  old  technical  distinc- 
tion which  narrowed  the  use  of  this  action  have  been  gradual- 
ly giving  way  before  the  expanded  views  of  modern  judges; 
and  no  court  has  gone  further  in  this  laudable  work  than  this 
Honorable  Court  There  is  no  reason  why  they  should  retro* 
grade.  Wherever  there  is  indebtedness,  debt  as  well  as  as- 
sumpsit should  lie. 

Ehuttonj  for  the  defendant. 

1.  The  only  question  in  this  case  is,  whether  or  not  an  action 
of  debt  can  be  sustained  by  an  endorsee  against  an  immediate 
endorser  of  a  promissory  note,  and  I  insist  that  it  is  well  settled 
by  our  courts,  that  such  an  action  cannot  be  sustained  in  Ten- 
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nessee.  It  is  urged  for  the  plaintiflfs,  that  the  action  will  lie  in 
this  State,  upon  the  authority  of  Baily  vs.  Hazzard^  3  Yerg. 
487.  In  that  case,  the  assignment  upon  which  the  action  of 
debt  was  brought  was  in  these  words:  *'I  assign  the  within  to 
W.  W.  Daily,  and  bind  myself  to  stand  good  until  paid,  for  value 
received  of  him,"  and  the  assignment  was  signed  and  sealed 
by  Hazzard.  The  terms  of  the  assignment,  and  the  fact  that 
it  was  sealed  by  the  defendant  Hazzard,  show  at  once  that  it 
was  not  such  a  case  as  the  one  now  before  the  court.  And, 
besides,  the  case  does  not  seem  to  have  been  well  considered* 
and  it  cannot,  therefore,  have  much  weight  in  this  contioversy. 
That  case  was  referred  to  and  commented  upon  by  the  court  in 
the  case  of  Tappan  vs.  Campbell,  9  Yerg.  436,  in  which  the 
court,  (speaking  of  the  case  of  Baily  vs.  Hazznrd)  said:  ''We 
do  not  here  assume  to  determine  whether  in  that  case,  debt  or 
covenant  should  have  been  the  form  of  action.  But  we  are 
satisfied,  that  it  should  not  b^  held  to  decide  that  in  the  ordinary 
case  of  endorser  and  endorsee,  or  in  other  cases  of  collateral 
undertakings,  debt  can  be  maintained."  It  is  clear  then,  that 
the  case  of  Baily  vs.  Hazzard,  settles  nothing  in  this  case. 

2.  But  again:  it  is  decided  in  the  case  of  Tappan  vs.  Camp- 
idlf  9  Yerg.  436,  "that  debt  will  not  lie  upon  any  collateral 
undertaking".  And  in  the  case  of  Mitchell  vs.  Miller ,  Meigs 
Rep.  510,  it  is  decided  that  an  endorsement  on  a  promissory 
note  is  a  collateral,  indirect  or  contingent  liability,  and  it  is  in- 
sisted, that  if  these  two  cases  are  taken  in  connection,  they  fully 
sustain  the  position,  that  the  action  of  debt  will  not  lie  in  this 
case.  This  question  has  been  long  regarded  as  settled  in  this 
way  by  this  court,  in  the  case  of  Maguire  vs.  Blanum^  5  Hum. 
361,  Judge  Turley  remarked,  that  **this  court  had  decided, 
that  no  action  of  debt  will  lie  upon  an  endcwser's  undertaking." 
It  is  true,  the  question  was  not  directly  raised,  but  it  was  re- 
affirming what  had  been  decided  in  the  cases  of  Tappan  vs. 
Campbellf  MUchell  vs.  Miller,  and  perhaps  other  cases  which 
have  not  been  reported.  I  am  aware  of  the  fact,  that  a  differ- 
ent doctrine  is  held  in  some  of  the  Stated,  and  the  doctrine  of 
the  late  English  cases  is  against  the  position  I  have  assumed, 
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but  those  cases  can  have  no  influence  on  the  question,  if  it 
has  already  been  settled  in  this  State. 

TuELBY,  J.  delivered  the  opinion  of  the  court. 

The  only  question  presented  for  consideration  in  this  case 
is,  whether  an  action  of  debt  will  lie  by  an  endorsee  against  his 
immediate  endorser;  it  has  been  argued  with  much  skill  and 
ability,  that  it  will,  and  such  no  doubt  are  the  modern  English 
authorities,  and  those  of  some  of  our  sister  States.  But  the  re- 
verse is  the  current  of  the  decisions  of  the  State  of  Tennessee, 
although  the  question  has  never  been  directly  determined. 

It  is  a  matter  of  but  little  importance,  whether  the  action  of 
debt  be  allowed  in  such  cases  or  not,  as  the  action  on  the  case 
is  as  easy  and  speedy  a  remedy  as  that  of  debt;  and  we  feel 
that  it  is  more  consonant,  not  only  with  our  decisions  but  also 
our  institutions,  that  the  action  of  debt  should  not  be  allowed 
in  such  cases. 

We,  therefore,  affirm  the  judgment  of  the  Circuit  Court. 
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TuBB  VS.  Williams  et  dU. 

1 .  The  open,  adverse,  and  continued  posaessioQ  of  property,  by  one  claiming  to  bo 
owner,  to  whom  it  is  fraudulently  conveyed,  is  a  fact  to  be  made  out  affirmatively  by 
him,  who  insists  upon  the  protection  of  the  statute  of  liDiitations. 

2.  The  statutes  of  Elizabeth  and  the  act  of  1801,  enable  creditors  to  subject  the  speci- 
fic property,  flauduleotly  conveyed,  while  in  the  hands  of  the  fraudulent  donee  or 
vendee,  to  tho  satisfaction  of  their  claims;  but  they  do  not  enable  them  to  claim  the 
proceeds  of  sale  of  property.  Nor  do  they  enable  such  judgment  creditors  to  reach 
notes  assigned  to  the  fraudulent  vendee  for  money  actually  advanced,  or  as  indem- 
nity  iot  part  of  the  property  fraudulently  conveyed,  subsequently  got  piMsession  of, 
and  made  away  with  by  such  fraudulent  vendee,  merely  upon  the  ground,  that  in  tho 
conveyance  of  the  specific  property,  the  parties  committed  a  fraud  against  creditors. 

Od  the  first  day  of  October  1844,  James  Tubb  filed  his  bill 
of  complaint  in  the  Chancery  Court  at  Smithville,  against  Wm. 
Williams,  Samuel  Williams,  Sampson  Brasswell,  and  Munson 
M.  Brien,  administrator  of  Henry  Hart,  deceased.  The  bill 
was  filed  by  the  complainant  as  a  judgment  creditor  of  Henry 
Hart,  to  subject  to  the  satisfaction  of  his  judgments,  certain  ne- 
groes and  town  lots,  alledged  to  have  been  fraudulently  con- 
veyed by  Henry  Hart  to  the  other  defendants.  Two  negroes, 
George  and  Jacob,  had  been  sold  to  defendants,  William  and 
Samuel  Williams,  by  the  said  Harti  in  November  1840;  the 
sale,  as  complainant  alledged,  being  intended  to  hinder  and  de- 
lay creditors,  the  fraud  being  sedulously  concealed,  and  not 
discovered  until  accidentally  brought  out  in  an  action  of  eject- 
ment in  December  1842. 

Jacob,  one  of  the  negroes,  was  hired  to  Hart,  the  alledged 
fraudulent  vendor^  after  the  sale  in  1840,  and  was  by  him  con- 
veyed away.  Hart  afterwards,  on  the  10th  of  February,  1842, 
transferred  and  assigned  to  the  defendants  William  and  Samuel 
Williams,  as  indemnity  for  \\ih  boy  Jacob,  two  notes,  one  for 
$500  on  George  H.  Roulston,  F.  Roulston  and  William  Hutton, 
the  other  for  $246  on  George  H.  Roulston  and  William  Hutton. 
The  compIainaAt  in  his  bill  alledged,  that  the  defendants,  the' 
two  Williams',  had  got  these  notes  into  their  possession,  "with- 
out consideration  to  said  Hart,  and  also  fraudulently  to  hinder 
and  delay  your  orator  in  the  collection  of  his  debts  against 
Hart." 

The  defendants  insisted,  in  their  answer,  that  the  sale  of  the 
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negroes  in  1840  was  bona  Jide  and  for  a  valuable  consideration, 
that  tfae  negro  Jacob  was  afterwards  hired  to  Hart,  who  con- 
veyed him  away,  and  transferred  those  notes  in  payment  of 
said  boy.  They  also  averred  and  proved  the  advance  of  some 
money  to  Hart. 

The  cause  came  on  for  6nal  hearing  on  the  20th  March>  1846, 
and  the  Chancellor,  Ridley,  pronounced  the  sale  to  have  been 
made  with  a  fraudulent  intent,  decreed  against  the  defendants 
the  value  of  George,  and  ordered  the  notes  above  mentioned  to 
be  delivered  up  to  the  Clerk  and  Master,  as  receiver,  to  be  col- 
lected and  the  proceeds  applied  to  the  payment  of  complain- 
ant's debt.  The  concluding  clause  of  the  decree  will  show  the 
grounds  upon  which  the  Chancellor  went.  <'It  further  appear- 
ing to  the  court,  that  the  said  negro  slave  Jacob,  by  the  negli- 
gence, if  not  contrivance  of  defendants,  secured  his  freedom  by 
escaping  to  Illinois,  and  is  now  dead;  but  that  defendants  re- 
ceived from  Hart  in  February  1842,  two  notes  on  Roulston 
and  others,  for  $746,  described  in  the  pleadings  and  proof, 
which  notes  are  yet  in  their  possession,  and  claimed  by  them 
in  place  of  said  slave  Jacob.  It  is,*thereforey  ordered  and  de- 
creed by  the  court,  that  said  notes  be  banded  over  to  the  Clerk 
and  Master  to  be  collected,  and  the  negro  George  to  be  sold. 
Out  of  the  proceeds  of  said  negro  and  said  notes,  complainant's 
debt  to  be  paid,"  &c.    Defendants  appealed. 

IL  L.  Caruthers  and  John  S.  Brient  for  complainant. 

Sam.  Tumey^  for  defendant. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

The  complainant,  in  the  life  time  of  Henry  Hart,  became 
abound  as  his  surety  for  a  considerable  sum  of  money,  which  he 
was  compelled  to  pay;  and  obtained  against  him  judgments  for 
the  same,  and  issued  executions,  which  were  returned  nulla 
bona.  These  judgments  have  been  revived  against  Brien,  his 
administrator. 

This  bill  is  filed  to  obtain  satisfaction  of  said  judgments,  out 
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of  two  slaves,  George  and  Jacob,  conveyed  to  the  defendants, 
William  and  Samuel  Williams  and  Sampson  Brasswell,  by 
said  Hart,  along  with  three  tracts  of  land,  and  a  town  lot  in 
Smitbville,  and,  also,  out  of  certain  notes,  or  choses  in  action, 
transferred  by  said  Hart  to  William  and  Samuel  Williams, 
upon  the  ground,  that  said  conveyance  and  transfer,  were  made 
fraudulently,  with  the  covinous  purpose  and  intent  to  hinder 
and  delay  and  defeat  the  complainant,  and  other  creditors,  in 
the  collection  of  their  debts.  The  answer  of  the  defendants 
denies,  in  terms,  this  fraudulent  purpose  and  intent,  and  relies 
upon  the  statute  of  limitations,  and  the  possession  of  the  per- 
sonal property  adversely  for  three  years. 

Two  questions  present  themselves  for  consideration. 

1st.  Was  the  conveyance  fraudulent  as  against  creditors? 

And  2nd.  If  fraudulent,  are  the  defendants  protected  by  an 
adverse  possession  of  the  property  for  three  years? 

And,  first,  was  the  conveyance  of  the  three  tracts  of  land, 
the  town  lot,  and  the  two  negro  men  fraudulent  as  against 
creditors?  We  learn  from  the  answers,  as  well  as  from  the 
proofs,  that  Hart,  at  the  time  of  the  conveyance,  w£is  indebted 
to  the  point  of  insolvency;  that  the  price  stipulated  to  be  paid 
for  the  negroes,  $1,200,  and  for  the  land  $1,000,  was  not  a  full 
price;  the  answers  on  '  that  point,  stating,  only,  that  it  was  as 
much  as  the  property  would  have  brought  at  sheriff's  sale,  and 
the  proof  establishing,  that  the  slaves  were  worth,  in  cash, 
$1,500  or  $1,600,  and  the  land,  greatly  more  than  a  thousand 
dollars.  We  learn  from  the  same  sources,  that  only  eight  hun- 
dred dollars  was  paid  at  or  about  the  time,  and  the  balance  was 
payable  in  one,  two  and  three  years,  and  that  the  property  con- 
tinued, as  before  in  the  possession  of  Hart,  he  having  agreed 
to  hire  the  sKives,  and  rent  the  lands.  It  appears  further,  that 
on  the  day  on  which  the  conveyance  was  acknowledged  before 
the  clerk,  namely,  the  7th  December,  1840,  Hart  made  a  deed 
of  trust  of  a  wagon,  several  horses,  and  other  personal  proper- 
ty, to  defendant  Brasswell,  to  secure  him  and  save  him  harm- 
less for  his  endorsements  in  bank  for  Hart,  to  the  amount  of 
about  $400,  the  very  endorsements  which,  according  to  the 
allegations  of  the  answer,  constituted  a  part  of  the  consideration 
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for  the  conveyance  of  the  land  and  negroes;  the  defendant,  ac- 
cording to  the  answer,  having  taken  upon  himself  to  pay  that 
debt;  thus  showing,  that  so  far  as  Brasswell  was  concerned, 
it  was  understood,  at  the  time  of  the  conveyance  of  the  land  and 
negroes,  that  Brasswell  was  not  really  to  pay  the  bank  debts, 
but  Hart  himself  was  to  pay  them.  And  the  defendants, 
the  Williams*,  who  went  into  bank  to  raise  the  money  to  pay 
the  $800,  afterwards  stated  to  a  witness,  Pistole,  that  it  had 
been  agreed  by  Hart,  that  he  would  pay  the  calls  upon  their 
notes.  Not  long  after  these  conveyances  the  defendants  pro- 
cured an  e:xecution  to  be  levied  upon  all  the  balance  of  Hart's 
property,  which  they  caused  to  be  sold,  and  which  they  pur- 
chased, leaving  the  property  in  his  possession,  upon  his  pro- 
mise to  pay  them  for  it.  And  thus,  they  became  apparent  own- 
ers of  all  his  properly.  The  three  defendants,  were  the  bro- 
thers-in-law of  Hart.  Thus  the  transaction  as  above  set  fortbt 
contains  all  the  badges  of  fraud  usually  mentioned  in  cases 
arising  under  the  statutes  of  Elizabeth.  A  vendor  indebted  to 
insolvency;  all  his  property  conveyed;  retaining  possession  as 
before;  the  price  not  a  full  one,  but  inadequate;  the  vendees, 
near  relations;  the  price  stipulated  not  paid  down,  but  a  long 
credit  given,  although  the  ostensible  motive  of  the  sale  was  to 
place  Hart  in  funds  to  pay  his  debts;  the  conveyance  made  to 
three  persons  jointly,  of  property  not  convenient  to  be  held  and 
enjoyed  in  that  mode,  and  which  they  pretended  to  rent  and 
hire  to  the  insolvent  vendor. 

These  general  outlines  are  enough  to  stamp  the  true  charac- 
ter of  the  transactions,  without  attempting  to  impart  to  it  those 
minute  touchings  and  shadings,  which  the  details  of  the  testi- 
mony would  warrant.  We  have  no  doubt  that  the  conveyance 
in  question  must  be  held  to  be  fraudulent  as  against  the  com- 
plainant and  other  creditors. 

The  next  enquiry  is,  are  the  defendants  protected  by  three 
years  adverse  possession?  The  bill  alledges,  and  the  proof 
and  circumstances  show,  that  some  of  the  above  evidences  of 
fraud  were  concealed  by  the  defendants,  and  did  not  come  to 
the  knowledge  of  the  complainant,  till  within  three  years  of  the 
filing  of  the  bill:  some  others  of  them  must  have  been  known 
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to  him  earlier*  But  we  are  relieved  from  the  embarrassment 
of  consideriDg  the  effect  of  this  state  of  things  in  reference  to 
the  rights  of  the  parties  under  the  statute  of  limitations.  Be* 
canse  we  are  all  of  opinion,  that  the  evidence  does  not  show  a 
continued  adverse  possession  of  the  slaves  for  three  years  before 
suit  brought — documents  made  by  the  parties  themselves  and 
in  their  possession,  and  not  shown  to  the  public,  till  within  the 
three  years — ^represent  them  to  have  been  hired  by  the  defend- 
ants to  Hart  for  the  years  1841  and  1842;  while  it  is  shown  in 
proof,  that  one  of  them,  Jacob,  had  been  run  off  to  a  free  State, 
Illinois,  as  early  as  1841;  and  the  other  during  a  great  part  of 
the  time  was  not  publicly  used  and  employed  as  a  slave  by 
either  the  defendants  or  Hart,  but  secreted  and  concealed  by 
Hart,  or  by  the  defendants,  or  by  both,  during  1841  and  1842« 
In  whose  actual  possession  he  was,  was  a  fact  unknown  to  the 
public.  The  open,  adverse,  and  continued  possession  of  such 
property,  by  one  claiming  to  be  owner,  is  a  fact  to  be  made  out 
affirmatively  by  him  who  insists  upon  the  protection  of  the 
statute.  This  has  not  been  done  in  the  present  case.  There 
seems  to  have  been  no  open  and  public  possession  of  the  slaves 
by  any  body. 

The  defendants,  therefore,  having  no  valid  title  by  the  deed, 
have  failed  to  prove,  and  make  out  a  title  by  the  statute  of  lim- 
itations. The  decree,  therefore,  of  his  Honor  the  Chancellor, 
so  far  as  it  subjects  the  negro  slave  George  to  be  sold  for  the  sat- 
isfaction of  the  complainant's  debt,  is  well  sustained  by  the 
facts  and  circumstances  of  the  case;  but  so  much  of  the  decree 
as  peremptorily  orders  the  notes  or  choses  in  action,  assigned 
by  Hart  to  the  Williams',  to  be  delivered  up,  and  the  receiver 
to  pay  the  proceeds  to  the  complainant,  and  other  creditors  of 
Hart,  we  are  unable  to  sustain. 

The  statutes  of  Elizabeth,  and  our  act  of  1801,  enable  the 
creditor  to  subject  the  specific  property,  fraudulently  convey- 
ed, while  in  the  hands  oF  the  fraudulent  donee  or  vendee,  to  the 
satisfaction  of  his  claim,  but  they  do  not  enable  him  to  claim 
the  proceeds  of  such  property. 

This  principle  is  most  plain  and  obvious.     If  the  complain- 
ant, on  grounds  of  general  equity  or  allegations  of  trust,  or  of  a 
46_Vol.  vii. 
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recent  statute,  independent  of  the  statute  of  frauds,  seeks  to  reach 
the  cboses  in  action,  he  must  show  such  equity  or  trust,  and 
cannot  compel  the  defendants  to  payor  surrender  what  ex  eqtio 
€t  banaf  they  may  in  conscience  retain.  If  the  defendants  paid 
money  for  Hart,  and  he  transferred  to  them  the  legal  title  of  the 
notes  in  question  for  their  indemnity,  the  notes  cannot  equita- 
bly be  taken  out  of  their  hands,  when  the  specific  property 
is  taken  away,  upon  the  mere  ground,  that  in  the  conveyance  of 
such  specific  property,  the  parties  committed  a  frand  against 
creditors.  Whether,  therefore,  the  notes  be  regarded  as  the 
proceeds  of  the  slave  Jacob,  ox  as  given  for  money  actually 
expended  by  the  defendants  for  Hart,  tliey  cannot  be  reached 
in  their  hands,  if  they  are  of  no  greater  value  than  the  sums 
which  they  have  advanced  actually  in  the  payment  of  Hart's 
debts. 

With  this  modification,  the  decree  of  the  Chancelbr  will  be 
affirmed. 


DECEMBER  TERM,  1846.  373 


John  &  Axlen  Bbown,  Admr^s.  t».  Poktbr. 

1 .  The  act  of  1842|  ch.  98,  which  proyideg,  "that  the  further  time  of  two  year»  be 
allowed  to  former  sherifis  to  collect  all  arrearages  of  taxes  due  them,"  was  intended 
to  give  to  such  Sherifisi  although  they  had  ceased  to  be  Sheriffs,  two  years  to  use 
the  proceeding  of  distringas  to  enforce  unpaid  taxes,  which  they,  as  Sheriffs,  had  ac- 
counted for  and  paid  to  the  State  and  county  officers. 

2.  The  act  does  not  interfere  with  the  operation  of  any  of  the  statutes  of  limitations 
of  the  State,  and  therefore  does  not  warrant  the  collection  by  the  Sheriff  of  any  un- 
paid taxes,  which  would  be  barred  in  the  Courts  by  any  statute  of  limitations  in 
force. 

3.  Administrators  and  Executors  are  bound  to  plead  the  statute  of  1789,  ch.  23,  limit, 
ing  the  time  in  which  creditors  must  present  their  claims  against  the  estate  of  de- 
ceased persons,  but  no  other  statute  of  limitations  are  they  bound  at  their  peril  to 
plead. 

4.  The  act  of  1789  is  limited  to  demands  accruing  against  deceased  persons  in  their 
life  time,  and  does  not  apply  to  any  demands  arising  by  contract,  express  or  im^ 
plied,  with  the  Executor  or  Administrator.  Such  claims  are  affected  by  the  com?> 
mon  statute  of  limitations. 

5.  Complainants,  as  administrators,  and  defendant,  had  a  mutual  settlement,  at  which 
they  agreed  not  to  plead  the  statutes  of  limitation  on  either  side,  and,  at  the  settle- 
ment thus  made,  a  balance  was  found  against  the  complainants,  which  they  promis- 
ed to  ^ay.  Complainants  failing  to  comply  with  their  promise,  the  defendant  pn>« 
ceeded  to  enforce  his  debt.  Complainants  filed  their  bill  of  injunction,  in  which 
they  pray,  "That  they  be  allowed  all  benefit  of  such  statutes  of  limitation,  or  bar 
by  lapse  of  time,  as  in  the  premises  they  as  administrators  ought  to  claim."  They 
are  allowed  the  benefit  of  the  statute  of  1789,  and  a  part  of  defendant's  claim  j^ 
thereby  barred.  Held,  that  the  defendant  should  not  be  held  to  his  agreement 
the  consideration  of  which  had  fai]ed,  but  should  be  permitted,  on  his  part  also,  to 
hare  the  benefit  of  such  statute. 

I 

The  bill  was  filed  on  the  6th  day  of  October,  1843,  by  John 
Brown  and  Allen  Brown,  as  Administrators  of  Thomas  Brown 
deceased,  in  the  Chancery  Court  at  Cohirabia,  to  enjoin  Nimrod 
Porter,  late  Sheriff  of  Maury  county,  from  selling  by  process 
of  distringas,  certain  slaves  belonging  to  the  estate  of  their  in- 
testate. Nimrod  Porter  had  been  Sheriff  of  Maury  county 
from  1826  to  1842,  and,  in  his  official  capacity,  had  accounted 
with  the  State  Treasurer  and  Country  Trustee  for  the  taxes 
due  from  Thomas  Brown  in  his  life  time,  and  from  his  estate 
after  his  death,  during  the  whole  time  he  acted  as  Sheriff- 
Thomas  Brown  died  in  1834,  and  complainants  took  out  let- 
ters of  administration  on  his  estate.  Pcnrter  had  numerous 
dealings  with  Thomas  Brown  in  his  life  time.     The  depeased 
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was  indebted  to  Porter  for  money  borrowed,  and  Porter  was 
indebted  to  the  deceased  for  services  rendered  by  him  as  a 
physician.  Porter,  as  Sheriff,  had  collected  iftoney  for  the  ad- 
ministrators. Under  these  circumstances,  the  complainants 
and  the  defendant,  in  the  year  1842,  agreed  to  an  amicable  set- 
tlement of  their  accounts,  mutually  promising  not  to  plead  the 
statute  of  limitations.  At  this  settlement,  the  complainants 
were  found  indebted  to  the  defendant  about  $1000,  which 
they  admitted  to  be  just  and  promised  to  pay.  Afterwards, 
and  after  Porter  had  ceased  to  be  Sheriff,  the  complainants  fail" 
ing  to  pay  the  amount  so  found  due,  the  defendant  proceeded 
to  enforce  so  much  of  his  claim  as  was  coming  to  him  for 
taxes,  accounted  for  by  him  as  Sheriff  to  the  State  and  county 
officers,  by  process  of  distringas,  according  to  the  laws  in  force, 
for  the  collecting  of  taxes  due  the  State.  The  bill  was  filed 
to  enjoin  these  proceedings,  denying  the  defendant's  right  to 
proceed  by  process  of  distringas  after  he  had  ceased  to  be 
Sheriff,  claiming  that  upon  a  just  and  legal  settlement,  com- 
plainants would  not  be  found  indebted  to  defendant,  and  pray- 
ing the  benefit  of  the  statutes  of  limitations  and  lapse  of  time, 
in  the  language  set  out  in  the  opinion  of  the  Court.  The  de- 
fendant answered,  claiming  the  right  to  proceed  in  the  manner 
he  had  begun  to  distrain  for  unpaid  taxes,  insisting  that  there 
was  no  Statute  bar  in  this  State  to  the  enforcement  of  such 
claims  in  the  way  proposed,  contending  that  the  settlement  of 
1842  was  binding  on  complainants,  but  asking  the  benefit  of 
the  statute  of  limitations  on  his  behalf,  if  allowed  the  com- 
plainants. 

The  cause  came  on  for  final  hearing  before  the  Honorable 
Terry  H.  Cahal,  Chancellor,  on  the  29th  September,  1845,  and 
a  decree  was  rendered  for  defendant,  the  ground  of  which  will 
appear  from  the  following  language  therein  used:  *^It  appear- 
ing to  the  satisfaction  of  the  Court  that  the  defendant  has  paid 
the  State  and  county  tax  due  from  the  estate  of  Thomas  Brown 
from  the  year  1826  to  the  year  1841;  and  it  being  admitted, 
that  a  judgment  has  been  obtained  by  the  State  and  county 
against  the  defendant  for  the  taxes  due  fiom  said  estate  for  the 
year  1842,  and  that  said  taxes  have  never  been  refunded  to  the 
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defendant.  And  the  Court  being  of  opinion,  ibat  the  various 
acts  of  the  Legislature  giving  further  time  to  the  different 
Sheriffs  of  this  State  to  collect  all  arrearages  of  taxes  due 
thereon  and  uncollected,  operated  as  a  sale  and  transfer  by 
the  State  of  her  claim  for  taxes  from  delinquent  tax  payers  to 
the  different  Sheriffs  of  this  State,  who  had  paid  the  same, 
and  that  the  Sheriffs  are  thereby  substituted  to  all  the  rights 
and  remedies  that  the  State  had  to  enforce  the  collection  of  the 
same,  and  that  the  rights  and  remedies,  so  transferred  to  the 
Sheriff  as  aforesaid,  are  not  barred  by  any  of  the  statutes  of 
limitation  in  force  in  this  State.  It  is  therefore  ordered,  ad- 
judged" &c.    Complainants  appealed. 

Sn  D.  Frierson  and  Houston^  for  complainant. 

Baxter^  for  defendants. 

It  is  insisted  for  the  defendant  that  the  statutes  of  limitation 
have  no  application  in  this  case. 

1st.  It  is  to  be  observed  that  all  the  statutes  of  limitation  in 
force  in  this  State,  as  well  those  that  have  been  borrowed  from 
England,  as  our  own  act  of  1715,  apply  exclusively  to  the  rem- 
edy without  affecting  the  right,  in  all  cases  of  mere  money  de* 
mands.     Angel  on  Lim.  20. 

2d.  The  statutes  of  limitation  in  force  in  this  State,  do  not 
embrace  all  remedies  indiscriminately,  but  point  out  such  rem- 
edies specifically  as  are  intended  to  be  embraced;  and  amongst 
those  embraced  some  are  limited  to  one  period,  and  others  to 
a  different  one;  and  such  remedies  as  are  not  embraced  in  t,he 
terms  of  the  statutes,  are  not  within  their  operation.  C.  &  N. 
439, 40,  41  &c. 

3d.  When  a  remedy  is  once  given,  it  must  continue  to  ex- 
ist indefinitely,  so  long  as  there  is  a  right  for  it  to  operate  up- 
on; unless  its  operation  be  limited  by  some  statute.  This  law 
has  given  a  particular  remedy  for  the  collection  of  taxes,  and 
unless  that  remedy  is  embraced  within  some  of  the  statutes  of 
limitation,  it  must  continue  to  exist  as  long  as  there  are  any 
taxes  in  arrear. 
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4lb«  It  is  insisted  for  the  defendant  that  the  remedy  is  not 
embraced  within  any  statute  of  limitation  in  force  in  this  State. 

1st.  Because  it  is  not  expressly  embraced  by  name,  nor  by 
any  designation  which  shows  it  to  have  been  in  the  mind  of  the 
legislature  wheti  passing  those  acts. 

2d.  This  proceeding  is  founded  upon  a  statute  which  is  a 
specialty,  and  specialties  are  expressly  excepted  out  of  the 
statute  of  21  James,  and  are  not  embraced  by  our  act  of  1715 
or  any  other  act  passed  by  our  legislature. 

**It  may  be  laid  down  as  an  unvarying  rule,  (says  Angel  163) 
that  all  contracts  founded  on  specialties  are  not  within  the  stat- ' 
ute." 

^'Indeed,  (says  the  same  author)  it  seems  to  be  well  estab- 
lished, that  where  the  liability  of  the  defendant  is  created,  not 
merely  by  the  act  of  the  parties,  but  by  the  express  terms  of  a 
statute,  the  plaintiff  will  not  be  barred."  Angel  163-4,  Peace 
vs.  Hotvardy  14  John  479.  The  liability  of  these  complainants 
to  pay  these  taxes  is  created  exclusively  by  statute,  outside  of 
any  contract  or  other  act  of  the  parties,  and  this  of  itself 
makes  the  liability  a  specialty.  Janes  vs.  Fope^  1  Saunders 
37-a 

3d.  But  independent  of  the  fact,  that  the  liability  of  the  com- 
plainants, and  the  remedy  against  them,  are  both  created  by 
statute,  that  liability  becomes  a  specialty  from  another  consid- 
eration. 

The  assessment  of  (axes,  by  the  proper  authorities,  and 
in  the  manner  prescribed  by  law,  amounts  to  a  judgment  in 
a  court  of  record,  again  the  owner  of  the  property  taxed,  and  a 
lien  upon  all  his  property,  until  the  taxes  are  paid.  Upon  this 
subject  the  act  of  1813,  ch.  98,  2  Scott's  Revisal,  159,  sec. 
6,  directs  the  county  court  to  appoint  justices  of  the  peace, 
who  are  to  fix  a  day,  and  advertise  where  they  will  attend  in 
their  respective  captain's  companies,  and  receive  a  list  of  the 
taxable  property.  The  11th  section  directs  those  justices  to 
return  their  lists  to  the  county  court  in  writing;  and  the  13th 
section  directs  the  clerks  of  the  county  courts  to  record  those 
lists  at  large.     The  15th  section  directs  the  clerk  to  furnish  the 
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tax  coUector  v^ith  a  transcript  from  this  record,  which  transcript 
is  a  warranty  in  his  bands,  to  distrain  the  goods  and  chattier 
of  the  owner,  if  he  does  not  pay  the  taxes  due.  The  act  of 
1835  is  to  the  same  effect.  The  proceeding  possesses  every 
attribute  of  a  judgment. 

The  law  renders  certain,  what  species  of  property  shall  be 
taxable,  and  the  amount  of  tax  it  shall  pay  to  the  State.  It 
constitutes  the  commissioners  a  court  of  inquest,  with  the  ex- 
clusive jurisdiction,  to  inquire  and  ascertain  the  amount  and 
description  of  taxable  property  owned  by  each  individual  in 
their  respective  districts,  which  they  shall  report  to  the  county 
court  in  Writing,  where  it  is  to  be  recorded  and  become  a  pub- 
lic record.  Nor  is  this  an  ex  parte  business,  for  the  owners  of 
the  property  are  duly  notified  by  advertisement,  and  in  this 
way  made  parties  to  the  whole  proceeding.  The  transcript  of 
the  record,  in  the  hands  of  the  sheriff,  is  endowed  with  all  the 
attributes  of  a  fi.  fa.^  so  that  whether  it  be  a  judgment  in  form 
or  not,  it  is  so,  at  least,  in  substance.  • 

A  liability  founded  on  a  judgment,  is  never  barred  by  the 
statutes  of  limitation.    Angel  on  Lim.  168. 

5th.  Again:  by  the  act  of  1815,  ch.  78,  C.  &  N.  601,  it  is 
declared,  that  the  public  tax  shall  be  and  remain  a  lien  on  all 
lands  and  other  taxable  property  of  the  person  returned  for  the 
same,  &c« 

Although  a  debt  may  be  barred  by  the  statutes  of  limita* 
tion,  it  is  yet  sufficient  to  support  a  lien.    Angel  on  Lim.  176. 

6th.  These  are  the  principles  of  law,  that  would  apply  in  a 
controversy  between  individuals.  But  this  is  a  proceeding  at 
the  suit  of  the  State,  for  the  use  of  defendant. 

The  statutes  of  limitation  never  bar  the  State.  And  if  the 
taxes  had  never  been  paid  into  the  treasury  by  any  one,  and 
the  State  was  now  attempting  to  enforce  collection  of  them  for 
her  own  benefit,  I  apprehend  it  would  not  be  pretended  that 
the  statutes  of  limitation  formed  a  bar.     . 

7th.  But  this  is  an  attempt,  by  the  defendant,  to  use  the 
name  of  the  State  to  collect  those  taxes  for  his  own  benefit,  to 
reimburse  him  the  money  he  has  paid  the  State  out  of  his  own 
pocket  in  satisfaction  of  those  taxes.    And  it  is  insisted  for  the 
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complainants,  that  whatever  might  be  the  rights  of  the  State,  if 
those  taxes  had  never  been  paid  into  the  treasury,  the  defend- 
ant having  satisfied  the  treasury,  the  State  has  no  right  for  him 
to  be  substituted  to* 

If  there  is  law  in  such  an  argument,  there  is  but  little  equity 
to  commend  it  to  the  favorable  consideration  of  the  court.     But 
it  is  believed  to  be  as  fully  sustained  by  law,  as  by  equity. 
This  court,  I  know,  has  decided,  that  where  a  sheriff  or  con- 
stable pays  and  satisfies  an  execution  out  of  his  own  money, 
he  cannot  use  that  execution  for  his  own  benefit.     But  it  has 
also  decided,  that  an  officer  may  purchase  an  execution  and 
enforce  it,  or  have  it  enforced,  for  his  own  benefit.     And  al- 
though, in  principle,  there  is  an  obvious  technical  difference 
between  the  two  cases,  still  it  seems  to  me  a  very  slight  sub- 
stantial difference.     But  be  that  as  it  may»  the  present  case 
stands  upon  different  grounds  from  the  first  mentioned  case. 
The  sheriff  is  the  officer,  or  the  servant  of  the  State,  to  transact 
a  particular  description  of  business  between  her  citizens,  and 
the  State  has  the  right  to  direct  the  manner  in  which  he  shall 
do  it.    It  has  the  right  to  say,  that  if  he  pays  and  satisfies  an 
execution  out  of  his  own  money,  be  shall  not  use  that  execu- 
tion to  reimburse  himself,  but  that  if  he  purchases  the  execu- 
tion he  may  do  it.    And  there  may  be  reasons  satisfactory  to 
the  State,  why  the  law  should  be  this  way.     But  the  office  of 
tax  collector  is  a  different  office,  clothed  with  difierent  duties, 
and  may  be  regulated  by  a  different  policy;  and  the  payment 
and  satisfaction  of  an  execution  in  favor  of  oqc  individual  against 
another,  might  well  be  regulated  by  rules  of  policy,  that  would 
have  no  appkcation  to  the  payment  of  money  into  the  treasury 
upon  a  revenue  account  in  favor  of  the  State.     In  the  one  case 
the  State  through  her  laws  and  by  her  officers  acts  as  a  disin- 
terested regulator  between  indifferent  parties;  in  the  other  she 
is  a  party  herself  in  interest.     It  is  competent  for  the  State, 
through  her  legislature,  to  say  to  the  sheriffs,  and  to  every  body 
else,  that  if  they  pay  off  and  satisfy  an  execution  in  favor  of 
one  man  against  another,  the  execution  shall  be  dead  and  of  no 
virtue  afterwards.     And  it  is  also  competent  for  her  to  say,  that 
if  the  tax  collector  pays  the  public  revenue  into  the  treasury  out 
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of  his  own  means,  be  shall  still  be  allowed  to  use  the  name  of 
the  Slate  to  enforce  collections  from  the  people  to  reimburse 
himself.  The  Stctte  may  adopt  such  means  as  it  may  think 
most  advisable  for  the  collection  of  its  revenue.  It  may 
make  contracts  with  her  citizens.  It  may  borrow  money  from 
them;  buy  their  goods  and  lands,  and  sell  them  property,  go 
in  partnership  with  them,  and  do  almost  every  thing  that  an 
individual  can. 

The  question  of  power  aside,  the  next  question  is,  has  the 
State  authorized  the  tax  collectors  to  pay  the  revenue  into  tho 
treasury  out  of  thoir  own  money,  and  then  use  the  name  of  the 
State,  and  exercise  the  right  of  distress,  to  coilect  taxes  for  tbeit 
own  benefit,  to  reimburse  themselves?  In  other  words,  has  the 
State  substituted  the  defendant  to  its  original  rights  of  lien  and 
distress? 

I  maintain  that  it  has  in  the  passage  of  the  various  actsgiv* 
ing  further  time  to  former  sherifFs  to  collect  arrearages  of  taxes* 
I  have  examined  the  pamphlet  acts  of  1831-2,  1887-8, 1839- 
40,  1S41-2,  and  find  the  legislature  of  those  years  did  pass 
such  acts,  and  my  belief  is,  that  similar  acts  have  been  passed 
by  every  legislature  from  1826,  and  perhaps  before*  down  to 
this  time;  but  it  has  not  been  convenient  to  examine  the  pamph* 
lets  acts  for  all  the  time.  But  whether  these  acts  were  regular* 
ly  passed  by  every  legislature,  is  not  so  very  material.  The 
act  of  1841-2,  ch.  98,  pamphlet  acts  101,  is  sufficiently  broad 
to  cover  the  whole  ground.  And  the  particular  phraseology  of 
those  statutes  in  using  the  term  '^former  sherifis,"  which  I  be* 
lieve  is  used  in  all  of  them,  shows  that  they  have  been  passed 
for  the  benefit  of  sheriffs,  whose  terms  of  office  have  expired, 
and  of  course  to  those  who  had  paid  up  the  taxes  to  the  State, 
in  part  at  least,  out  of  their  own  money;  for  otherwise  there 
would  be  no  arrearages  to  collect.  But  if  there  was  any  room 
or  doubt  about  that,  the  act  of  1841-2  would  set  the  question  at 
rest.  The  language  of  that  act  is,  *' That  the  further  time  of 
two  years  be  allowed  to  former  sherifFs  to  collect  all  arrearages 
of  taxes  due  them  and  uncollected.  Provided,  no  former 
sheriff  shall  be  authorized  to  enforce  the  payment  of  any  taxes 
due  on  the  provisions  of  this  act,  without  first  making  oath  be- 
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fore  some  acting  justice  of  the  peace  for  the  county,  that  the 
amount  claimed  is  due  and  unpaid,  and  that  said  former  sheriff 
,  has  paid  and  accounted  for  the  same  to  the  State  treasurer  and 
county  trustee  in  their  annual  settlements.  " 

Tt  would  be  more  than  mockery  to  pretend  to  give  them 
further  time  to  collect  arrearages  of  taxes,  without  at  the  same 
time  giving  them  power  to  do  it.  The  record  shows  that  d^ 
fendant  has  been  sheriff  of  Maury  county  all  the  time,  from 
1826  to  1842,  and  until  within  less  than  two  years  of  the  time 
of  making  the  distress  complained  of,  and  that  he  has  made 
the  affidavit  required  by  the  act,  and  in  every  j)articular  broogbl 
himself  within  its  letter. 

But  it  is  insisted  by  complainant9,  that  the  distress  was  ille- 
gal, because  defendant  was  out  of  office  at  the  time  it  was  made. 
I  have  just  quoted  the  act  of  1841-2,  which  proves  the  coor 
trary.  But  suppose  it  was  illegal  on  that  account?  A  plea  of 
the  statutes  of  limitation  is  not  the  proper  mode  by  which  to 
take  advantage  of  It.  The  bill  should  have  merely  stated  that 
fact,  and  prayed  for  an  injunction,  and  there  stopped.  But 
complainants  have  chosen  to  set  forth  the  whole  course  of  deal- 
ing between  their  intestate  and  themselves  and  defendant,  and 
have  prayed  for  an  account  and  settlement.  They  having 
brought  the  case  into  court  praying  for  those  things  which  are 
the  proper  subject  matter  of  equity  jurisdiction,  and  the  plead- 
ings and  proof  showing  an  indebtedness  from  complainants  to 
defendant,  this  court  will  make  such  decree  as  is  right  between 
the  parties.    McNairy  vs.  Easdandj  10  Yerg.  814-1&. 

The  acknowledgment  of  Allen  Biown,  and  his  promise  to 
pay,  ought  to  remove  the  bar  of  the  statutes  as  to  all  taxes  that 
have  accrued  since  the  death  of  his  intestate. 

Martin  and  M.  S.  Friersonf  for  defendant. 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

The  defendant,  Nimrod  Porter,  was  sheriff  of  the  county  of 
Maury,  for  a  great  many  years,  and,  as  such,  had  dealings  in 
various  ways  with  one  Thomas  Brown,  who  died  intestate  in 
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die  year  1834,  and  upon  whose  estale  the  complainants  admin- 
istered. Porter  borrowed  money  from  Brown,  and  was  in- 
debted to  him  for  medical  bills;  and  for  several  years  before 
his  death  had  paid  his  taxes.  There  was  no  settlement  between 
him  and  Brown,  during  Brown's  life  time.  After  Brown's 
death,  Porter,  as  sheriff,  continued  to  pay  the  taxes  on  his  estate 
up  to  May  1842.  In  June  1842,  Allen  Brown,  one  of  the  com- 
plainants, and  Porter  came  to  a  settlement  of  the  various  trans^ 
actions  existing  between  him  and  the  complainants  as  admin- 
istrators of  the  estate  of  Thomas  Brown,  deceased;  and  it  was 
agreed  between  them,  that  if  Porter  would  not  avail  himself  of 
the  statute  of  limitations  as  a  bar  to  the  medical  accounts  of 
Thomas  Brown  against  him,  the  administrators  would  pay  him 
the  full  amount  of  taxes  advanced  by  him  for  Brown  in  his  life 
time,  and  for  his  estate  after  his  death;  and  a  settlement  was 
then  made  upon  this  basis,  when  it  was  found,  that  the  estate 
was  indebted  to  Porter  between  eight  hundred  and  one  thou- 
sand dollars,  which  Allen  Brown  then  promised  to  pay,  but 
neglected  to  d<:>  so,  in  consequence  of  which  Porter,  in  1843, 
was  proceeding  by  distringas  to  collect  the  amount  of  taxes 
previously  paid  by  him  for  Brown  in  his  life  time,  and  for  his 
estate  after  his  death;  to  stay  which  proceeding,  this  bill  of  in- 
junction was  filed,  alledging,  among  other  things,  that  Portet 
at  the  time  of  the  attempt  to  enforce  his  claims  by  distringas, 
was  no  longer  sheriff  of  Maury  county,  and  praying  that  the 
complainants  might  be  allowed  all  benefit  of  such  statutes  of 
limitation,  or  bar  by  lapse  of  time,  as  in  the  premises  they,  as 
administrators,  ought  to  claim  and  be  allowed,  as  though  the 
same  were  formally  set  forth  and  relied  upon. 

Two  questions  are,  upon  this  state  of  facts,  presented  for  our 
consideration.  , 

1st.  Had  the  defendant,  Porter,  power,  under  the  circum- 
stances, to  resort  to  the  remedy  by  distringas,  for  the  purpose 
of  collecting  the  sums  advanced  by  him  in  payment  of  taxes 
for  the  estate  of  Brownf 

3d.  To  what  extent  is  his  claim,  for  such  advances,  aflfected 
by  the  statutes  of  limitation. 

1st.  As  to  Porter's  right  to  the  remedy  by  distringas,  it  is 
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not  and  cannot  be  controverted « that  such  right,  if  it  exist,  must 
be  by  statutory  provision,  in  as  uiuch  as  by  the  principles  of 
the  common  law,  the  payment  of  the  taxes  by  Porter,  extin- 
guished the  demand  of  the  State  against  Brown's  qstate,  and 
left  it  responsible  to  Porter  for  money  laid  out  and  expended 
for  it  by  him,  for  which  he  would  have  his  common  law  remedy 
by  action  on  the  case  and  no  more.  But  it  is  contended,  that 
the  act  of  1842,  ch«  98,  by  a  fair  construction  gives  in  this  case, 
and  others  of  like  character,  the  remedy  by  distringas.  That 
statute  provides,  **That  the  further  time  of  two  years  be  allow- 
ed to  former  sheriffs  to  collect  all  arrearages  of  taxes  due  them 
and  uncollected:  Provided,  no  former  sheriff* shall  be  authop- 
ized  to  enforce  the  payment  of  any  taxes  under  the  provisions 
of  this  act,  without  first  making  oath  before  some  acting  jus- 
tice of  the  peace  for  the  county,  that  the  amount  claimed 
is  due  and  unpaid,  and  that  said  former  sheriff*  has  paid  and 
accounted  for  the  same  to  the  State  treasurer  and  county  trus- 
tee in  their  annual  settlement." 

Now  to  give  any  operative  effect  to  this  statute,  it  must  be 
construed  to  mean  something  more  than  that  the  sheriffs  should 
have  two  years  to  commence  their  action  on  the  case  for  the 
unpaid  taxes  due  them,  for  this  right  they  had  amply  secured 
to  them  by,  the  comaM>n  law,  and  this  too  without  being  under 
the  necessity  of  making  oath  before  a  justice  of  the  peace,  that 
the  amount  claimed  by  them  was  due  and  unpaid,  and  that 
tbey  had  paid  and  accounted  for  the  same  to  the  State  trea- 
surer and  county  trustee. 

If  it  meant  more  than  this,  then  what  did  it  meani^  Surely 
nothing  less  than  that  the  sheriffs  should  use  and  exercise  all 
the  means  given  by  law  for  the  purpose  of  enforcing  the  pay- 
ment of  taxes  due  to  the  State,  or  in  other  words»  that  although 
they  had  ceased  to  be  sheriffs  of  the  counties  for  which  tbey  bad 
previously  been  acting,  they  might,  nevertheless,  for  the  space 
of  two  years  use  the  proceeding  by  distringas  to  enforce  the 
payment  of  taxes  due  and  unpaid,  and  which  they  had  ac* 
counted  for  and  paid  to  the  State  treasurer  and  county  trustee. 
We  cannot,  therefore,  doubt  that  the  defendant.  Porter,  had  the 
right  to  use  the  remedy  by  distringas  for  the  collection  of  the 
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amount  of  taxes  paid  by  him  for  the  estate  of  Thomas  Brown, 
and  which  were  legally  due. 

2d.  How  far  is  Porter's  claim  for  taxes,  advanced  by  him  for 
the  estate,  afiected  by  the  statutes  of  limitation? 

In  the  discussion  of  this  proposition,  it  may  be  premised  that 
the  act  of  1842,  extending  the  time  for  the  collection  of  un- 
paid taxes,  does  not  purport  to  interfere  with  the  operation' of 
any  of  the  statutes  of  limitation  of  the  State,  and,  therefore, 
does  not  warrant  the  collection  by  the  sheriff  of  any  unpaid 
laxes,  which  would  be  barred  in  the  courts  by  any  statute  of 
limitation  in  force.  The  complainants  rely  very  inartificially 
upon  the  statutes  of  limitation  in  this  case. 

The  prayer  of  the  bill,  as  we  have  seen,  asks  of  the  court, 
'Hhat  they  be  allowed  all  benefit  of  such  statutes  of  limitation, 
or  bar  by  lapse  of  time,  as  in  the  premises  they,  as  administra* 
tors,  ought  to  claim." 

This  can  be  construed  to  mean  nothing  tnore  than  that  they  be 
allowed  the  benefit  of  such  statutes  of  limitation,  as  they  in 
their  representative  capacity  are  bound  to  plead,  or  by  neglect- 
ing so  to  do,  become  liable  for  a  devastavUf  and  that  they  waive 
all  sUch  statutes  as  they  in  their  representative  capacity  might 
refuse  to  plead,  without  making  themselves  so  liable. 

It  has  been  held  by  this  court,  that  administrators  or  ezecu* 
tors  are  bound  to  plead  the  statute  of  1789,  which  provides,  in 
sec.  4,  that  ^Hhe  creditors  of  any  person  or  persons  deceased, 
if  he  or  they  reside  within  this  State,  shall  within  two  years,  and 
if  they  reside  without  the  limits  of  this  State,  within  threeyears 
from  the  qualification  of  the  executors  or  administrators, 
exhibit  and  make  demand  of  their  respective  accounts,  debts 
and  claims  of  every  kind  whatever,  to  such  executors  or  ad- 
ministrators; and  if  any  creditor  or  creditors  shall  hereafter  fail 
to  demand  and  bring  suit  for  the  recovery  of  his,  or  her,  ortheir 
debts  as  above  specified,  within  the  aforesaid  time  limited,  he, 
she  or  they  shall  forever  be  barred  from  the  recovery  of  bis,  her 
ortheir  debt,  in  any  court  of  law  or  equity,  or  before  any  justice 
within  this  State;  and  that  any  neglect  on  their  part  so  to  plead 
the  statute  in  defence,  will  charge  them  for  a  devaUavU  to  the 
extent  of  the  demands  thus  neglected  to  be  so  defended."     The 
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complainants,  then,  must  be  allowed  the  benefit  of  this  statute 
under  the  prayer  in  their  bill,  but  none  other  are  they,  at  their 
peril,  bound  to  plead. 

To  what  extent  then  will  this  statute  effect  the  demands  of 
the  defendant,  Porterf  It  bars  all  amounts  advanced  by  Porter 
for  Thomas  Brown  in  his  life  time,  but  no  more,  because  the  sta- 
tute in  express  words  limits  its  operation  to  demands  against 
any  person  or  persons  deceased,  and  does  not,  therefore,^ apply 
to  any  demands  arising  by  contract,  either  express  or  implied, 
with  the  executor  or  administrator  of  an  estate,  which  are,  there- 
fore, affected  like  claims  between  all  other  persons,  by  the  com- 
mon statute  of  limitations;  and  which  in  the  case  now  under 
consideration,  for  sums  advanced  for  the  estate  by  Porter  after 
Brown's  death,  is  the  statute  of  James,  of  six  years,  because 
debt  would  lie  for  such  demands.  But  this  statute  is  not  pleaded 
or  insisted  on,  and,  therefore,  there  is  no  statute  of  limitations  in 
the  way  to  prevent  Porter's  recovery  for  all  such  sums  as  he 
advanced  for  the  estate  of  Brown  after  his  death. 

Then  how  does  the  case  stand  under  this  view  of  it?  Porter 
is  prevented  by  the  act  of  1789,  from  recovering  any  demand 
due  to  him  from  Brown  in  his  life  time,  but  is  entitled  to  re- 
cover  all  demands  for  money  advanced  in  the  payment  of  taxes 
for  the  estate  of  Brown  after  his  death. 

But  in  as  much  as  Porter  stands  charged  with  the  amount  of 
bills  for  medical  services  rendered  him  by  Brown  in  his  life  timet 
which  were  also  barred  by  the  statute  of  limitations,  and  which 
he  now  relies  upon  in  his  answer,  but  of  which  he  agreed  not  to 
avail  himself,  provided  the  administrators  would  not  take  ad- 
vantage of  the  statute,  barring  his  claim  for  advances  made  for 
Brown  in  his  lifetime,  in  which  he  has  been  disappointed,  as  the 
protection  of  the  statute  is  now  extended  to  them,  we  think  it 
nothing  but  just,  that  the  defendant  should  not  be  held  to  his 
agreement,  the  consideration  of  which  has  failed;  and,  there- 
fore, hold  that  he  shall  not  be  charged  with  the  amount  of  med- 
ical bills,  thus  barred  by  the  statute  of  limitations,  but  that  the 
same  shall  be  stricken  from  the  account. 

The  decree  will  be  modified,  and  the  account  recast  upon 
the  principles  of  this  opinion. 
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Fletcher  vs.  Brown. 

Where  a  partner  executed  a  note  in  the  firm  name  to  raise  his  share  of  the  capital 
stock  and  such  note  was  executed  to  a  person  ignorant  of  that  fact,  the  firm  was  xe* 
sponsible  for  the  note,  and  the  other  partner  entitled  to  hie  bill  for  contribution. 
This  bill  for  contribution  could  be  defeated  however  by  proof  under  appropriato 
pleadings,  showing  that  defendant  had  paid  his  proportion  of  the  debts  of  the 

This  bill  was  filed  in  the  Chancery  Court  of  Murfreesboro'. 
The  following  decree  was  entered  in  the  case. 

^'Be  it  remembered  that  on  this,  9th  day  of  September,  I8469 
this  cause  came  on  for  final  hearing  before  the  Hon.  B.  L.  Rid- 
ley.  Chancellor,  upon  the  biU,  answer,  replication  and  proof 
in  the  cause.  And  it  appearing  to  the  satisfection  of  the  Court 
that  complainant  Richmond  S.  Fletcher,  Wm.  B.  Buckner 
and  Isaac  C.  Brown,  defendant's  testator,  entered  into  co- 
partnership as  merchants  in  the  town  of  Murfreesborough 
sometime  during  the  year  1836,  that  Buckner  &  Brown  were 
each  to  furnish  one  thousand  dollars  as  a  capital  to  merchan- 
dize upon,  and  complainant  was  to  furnish  his  labor  and  skill 
and  receive  for  the  same  one  third  of  the  profits.  It  further 
appearing  that  the  said  Isaac  C.  Brown  in  order  to  raise  the 
portion  of  the  capital  he  bound  himself  individually  to  furnish 
the  firm,  executed  on  the  6th  and  26th  day  of  March  1837,  to 
Ann  Wade  two  notes  for  three  hundred  dollars  each,  and 
signed  thereto  the  name  of  the  firm  of  Brown,  Fletcher  &  Co. 
It  appearing  to  the  court  that  the  use  of  the  name  of  the  firm 
-was  not  authorised  for  the  purpose  of  procuring  said  sum  of 
money  so  agreed  to  be  advanced  by  the  said  Brown.  It  ap- 
pearing that  the  proceeds  of  said  notes  were  applied  as  afore- 
said to  the  raising  of  the  capital  that  the  said  Brown  was  indi- 
vidually to  furnish  the  firm.  It  appearing  also  to  the  court  that 
complainant  and  Jane  M.  Brown  as  the  executrix  were  sued 
on  said  notes  (Buckner  having  removed  to  Texas)  and  on  the 
24tb  day  of  March,  1847,  judgment  was  rendered  against 
them  jointly  by  the  Rutherford  Circuit  Court  for  the  full 
amount  of  both  of  said  notes,  making  together  about  the  sum 
of  eight  hundred  dollars.  It  appearing  that  complainant  was 
compelled  by  execution  from  said  court  to  pay  the  one  half  of 
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said  judgment.  It  is  therefore  considered  by  the  Court  that 
complainant  Richmond  S.  Fletcher,  recover  of  the  said  Jane 
M.  Brown,  executrix  of  the  said  Isaac  C*  Brown,  said  sum  of 
four  hundred  dollars  with  interest,  making  together  the  sum  of 
five  hundred  dollars  for  which  execution  may  issue  as  at  law 
to  be  levied  of  the  estate  of  said  Isaac  C.  Brown  in  the  hands 
of  the  said  Jane  M.  Brown  his  executrix,  and  that  the  executrix 
pay  out  of  the  assets  of  said  estate  the  costs  of  the  cause  for 
which  execution  may  issue  as  at  law. 
From  this  decree  defendant  appealed. 

Avanti  for  complainant. 

Keeilei  for  defendant. 

Green,  J-  delivered  the  opinion  of  the  court. 

It  appears  from  the  pleadings  and  proof  in  this  cause,  that 
complainant  and  the  defendant's  testator,  Isaac  C.  Brown  and 
one  William  B.  Buckner  entered  into  a  mercantile  partnership 
in  1836.  Brown  and  Buckner  were  to  furnish  one  thousand 
dollars  each  of  capital,  and  the  complainant  was  to  give  his 
personal  attention  to  the  business,  in  lieu  of  capital,  and  the 
parties  were  to  share  equally.  In  order  to  raise  money  to  pay 
in  the  capital  be  was  bound  to  furnish,  Brown  executed  to  Ann 
Wade  two  notes  for  $300  each,  dated  the  one  the  6th  and  the 
other  the  26th  of  July,  1836.  These  notes  were  executed  in 
the  firm  name  of  Brown,  Fletcher  &  Co.  In  the  latter  part  of 
1837,  James  F.  Fletcher  purchased  complainant's  interest  in 
said  firm  and  became  a  partner  of  Browff  &  Buckner.  The 
complainant  and  the  defendant  as  executrix  of  Brown,  have 
been  sued,  and  the  complainant  has  been  compelled  to  pay  one 
half  the  amount  of  the  judgments,  which  have  been  obtained 
on  said  notes;  and  he  now  brings  this  bill  to  recover  the  amount 
so  paid  for  Brown,  alledging  that  the  money  raised  upon  the 
said  notes,  was  raised  for  Brown's  individual  use,  and  applied 
by  him  towards  furnishinghis  share  of  the  capital  stock  of  the 
firm,  and  that  said  Brown  improperly  executed  the  notes  in  the 
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name  of  the  firm.  The  defeDdant  answers,  and  denies,  that 
the  said  notes  were  for  the  individual  benefit  of  Brown:  or  that 
the  proceeds  were  applied  to  his  use;  but,  insists  that  they  were 
firm  debts.  She  has  been  surprised  at  the  amount  of  debts, 
she  has  had  to  pay.  It  has  been  a  bsing  business,  and  she 
has  paid  $3000  of  the  debts. 

But  the  defendant  does  not  ask  for  an  account,  nor  states 
that  the  complainant  is  liable  for  any  portion  of  the  debts  she 
has  paid.  The  proof  makes  it  clear,  that  the  debts  to  secure 
which,  the  notes  in  question  were  executed,  were  made  by 
Brown  for  his  individual  benefit,  and  the  money  was  applied 
to  his  use.  He  improperly,  therefore,  used  the  firm  name,  in 
the  execution  of  the  notes. 

But  if  the  person  to  whom  they  were  given,  was  ignorant 
that  the  money  was  borrowed  to  pay  an  individual  debt,  all  the 
partners  were  liable. 

Hence  the  complainant  could  not  defend  himself  against  the 
action  of  Ann  Wade  upon  the  notes. 

But,  as  it  now  appears  that  the  money  thus  raised,  was  ap- 
plied to  the  individual  use  of  Brown,  his  copartner,  Fletcher, 
is  entitled  to  a  decree  for  the  amount  he  has  been  compelled  to 

pay- 
There  is  proof,  that  the  defendant  has  paid  a  considerable 

amount,  in  discharge  of  the  debts  of  the  firm  of  Brown,  Fletch- 
er &  Ca,  and  her  counsel  insist  that  she  ought  not  to  be  held 
liable  to  the  complainant  for  the  amount  he  now  claims — as 
she  has  paid  for  the  firm  much  more  than  her  proportion  of  the 
debts. 

But  it  does  not  appear  that  any  of  the  debts  the  defendant 
has  paid,  were  liabilities  of  the  firm,  while  the  complainant 
was  a  member  of  it.  He  ceased  to  belong  to  the  company  in 
1887;  and  of  course  was  not  liable  for  any  debts,  contracted  af- 
ter that  time.   ^ 

Besides,  the  defendant  does  not  ask  an  account.    If  she  had 

filed  her  cross  bill,  stating  the  payment  by  her,  and  asking  for 

an  acconnt — it  would  have  been  proper  to  have  ascertained, 

whether  the  complainant  as  copartner  was  liable  to  contribute 

to  the  estate  of  her  testator,  for  such  excess  of  advances  by 
48 — ^Vol.  vii.  • 
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ber-HUid  in  that  event,  any  sum  that  may  have  been  feond 
doe  to  her  on  the  partnership  account,  would  have  been  de- 
ducted from  the  sum  claimed  by  the  complainant  in  this  bill. 

But  the  pleadings  in  this  cause,  are  not  framed  with  a  view 
to  such  investigation — ^nor  is  there  any  thing  in  the  evidence, 
that  makes  it  appear,  that  the  complainant  is  liable  for  any 
of  the  debts  the  defendant  has  paid.  They  all  may  have  been 
contracted  since  James  F.  Fletcher  became  a  member  of  the 
firm,  and  most  probably  such  was  the  case. 

Let  the  decree  be  affirmed. 


John  a  als.  vs.  Tatb  et  aU. 

1.  It  it  Um  duty  of  an  execator  to  maintain  the  taJidity  of  a  win,  if  It  be  aitailed,  by 
the  employment  of  counael,  and  the  production  of  the  prool^  and  if  he  ooUeofnef 
with  other*  to  defeat  it,  and  it  is  so  set  aside,  those  interested  in  its  establishraenty 
not  being  parties,  may  file  their  bUl  to  establish  its  validity. 

2.  Where  a  Chancery  Court  sets  aside  the  finding  on  an  issue  of.  devisavU  vel  ntm 
against  a  will  which  had  been  proTiousIy  proved,  the  probate  is  reinstated;  and  the 
parties  to  the  suit  in  Ohanoeiy  are  concluded,  by  the  restoration  of  the  probate. 

3.  Where  a  will  was  made,  and  slaves  directed  to  be  emancipated,  and  testator  died 
before  the  passage  of  the  act  of  1829:  It  is  held,  that  the  Oounty  Court  of  the 
county  may  give  the  assent  of  the  State  to  the  emancipatioa. 

John,  Andrew,  Isaac,  Charity  and  Cina,  by  their  next  friend^ 
filed  their  bill  in  the  Chancery  Court,  at  Lebanon,  against  Zed« 
Tate,  John  O.  Graves  and  others. 

This  bill  charges,  that  Ignatius  Jones  made  his  last  will  and 
testament  on  the  4th  day  of  July,  1824,  duly  attested  by  TIL- 
ford  and  Murray,  and  died  shortly  thereafter;  that  by  said  will 
the  complainants  were  entitled  to  their  freedom  after  the  expi* 
ration  of  certain  periods,  which  had  elapsed,^  and  that  they 
have  been  held  in  slavery,  unlawfully,  since  the  expiration  of 
said  periods;  that  Graves  and  Tate  were  appointed  execotois; 
that  said  will  was  regularly  proven  and  admitted  to  record  as 
the  last  will  and  testament  of  said  Jones,  at  the  September 
term,  of  the  County  Court  of  Wilson  counQr»  1827.    That  Tate, 
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the  executor,  ^hohad  married  the  daughter  of  Jones,  fraudu- 
lently procured  the  widow  of  said  Jones,  in  the  year  1887,  to 
contest  said  will  in  the  absence  of  sind  without  the  knowledge 
of  complainants,  who  were  held  in  slavery,  with  a  view  to  set 
aside  the  probate  and  obtain  a  portion  of  complainants  as  his 
distributive  share  in  right  of  his  wife;  that  an  issue  was  made 
up  by  the  said  widow  and  said  Tate;  that  Graves  knew  noth- 
ing of  the  proceeding;  that  the  subscribing  witnesses  were  not 
called,  and  that  on  the  trial  of  said  issue  the  probate  was  set 
aside,  and  the  writing  declared  not  to  be  the  will  of  Jones; 
and  the  complainants  were  distributed  as  the  personal  estate 
of  said  Jones. 

The  complainants,  therefore,  pray  that  the  court  annul  die 
order  setting  aside  the  probate  of  the  will,  establish  the  same, 
and  assent  on  behalf  of  the  State  to  the  emancipation  of  com- 
plainants,' and  that  an  account  of  their  services,  whilst  unlaw- 
fully held  in  bondage,  be  decreed. 

This  bill  was  filed  under  the  pauper  law,  and  an  attachment 
issued  by  the  Chancellor  to  secure  the  forthcoming  of  the  com* 
plainants  on  an  allegation  of  the  bill,  that  they  were  in  danger 
of  being  removed. 

Tate  answered,  and  denied  that  he  had  induced  or  persuad- 
ed the  widow  of  Tate  to  contest  the  will;  that  he  did  not  col- 
league with  her  in  any  way  to  set  aside  the  probate;  that  an 
issue  was  made  up  by  said  widow  and  respondent,  and  his  co* 
executor  Graves;  that  he  employed  lawyers  to  sustain  the  will, 
and  the  subscribing  witnesses  were  duly  examined  and  the 
\nU  set  aside,  on  the  grounds  of  mental  incapacity  of  Jones, 
after  a  full  and  fair  investigation.  Defendant,  Tate,  further 
stated,  that  it  was  true  the  complainants  were  not  parties  to  the 
suit,  and  that  they  were  slaves  and  had  no  right  to  be  parties, 
and  no  right  to  question  the  validity  of  the  trial  of  said  issue, 
and  that  said  issue,  so  decided,  was  conclusive.  He  stated, 
that  the  slave  John  was  given  to  him  by  Jones  in  his  lifetime, 
and  that  Jones  had  no  right  to  devise  to  him  his  freedom. 

The  other  defendants  relied  mainly  on  the  facts  stated  in  the 
answer  of  Tate. 

The  case  was  heard  by  Chancellor  Ridley,  on  bill,  answers. 
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replications  and  proof,  and'a  decree  rendered  in  favor  of  com- 
plainants. 
The  defendants  appealed. 

J.  C  GuUdf  for  the  complainants. 

He  cited  1  Story's  £q.  262;  1  Mad.  Ch.  236;  3  John.  Cb. 
276;  4  John.  Ch.  R.  85;  7  John.  174;  2  P.  Wm.  74S;  3  Paige, 
313;  7  Cowen,  717. 

R.  L.  Caruthers^  for  the  defendants. 
He  cited  1  John.  Ch.  95;  3  Yerg.  177;  5  John.  Ch.  R.  325; 
1  Co.  643. 

Gbbbn,  J.  delivered  the  opinion  of  the  court. 

It  appears  from  this  record,  that  in  1824,  Ignatius  Jones,  of 
the  county  of  Wilson,  made  his  last  will  and  testament,  where- 
by he  bequeathed  to  the  complainants  (who  were  then  bis 
slaves)  their  freedom,  after  certain  limited  periods  of  service, 
which  periods  have  now  expired.  The  testator  appointed 
Zedekiah  Tate,  his  son-in-law,  and  John  6.  Graves,  bis  exe- 
cutors. The  testator  died  in  a  few  days  after  the  execution  of 
the  will,  and  at  the  September  term,  1824,  the  Executors  pro- 
duced the  will  in  the  county  court  of  Wilson,  and  it  was- regu- 
larly proved  by  Hugh  Tiiford  and  William  Murray,  the  sub- 
scribing witness  thereto;  and  was  duly  recorded. 

In  1826,  it  appears  from  the  record,  Winneford  Jones,  relict 
of  the  testator  appeared  in  the  county  court,  and  called  for  a 
re-probate  of  said  will, — whereupon  the  Executors  appeared 
in  court  and  waived  the  necessity  of  a  citation, — and  an  issue 
of  devisaoic  vd  non  was  formed,  and  at  March  terai»  1827,  was 
tried  before  a  jury  and  determined,  against  the  validity  of  the 
will. 

The  complainants  now  file  their  bill  alleging  that  the  said 
proceedings  whereby  the  probate  of  the  will  was  set  aside,  and 
the  issue  found  against  the  will,  was  procured  by  a  fraudulent 
combination  between  Winneford  Jones  the  widow  of  the  tes- 
tator, and  Zedekiah  Tate  who  was  executor  of  his  will,  and 
his  son-in-law. 
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The  Executors,*— and  all  those  persons  who  claim  title  to  the 
complainantSy  are  made  parties  to  the  bill. 

It  is  not  questioned,  but  that  a  court  of  Chancery  has  jui^s- 
diction  to  set  aside  a  judgment  or  decree,  in  any  courts  for  fraud 
in  obtaining  the  same.  1  Story's  Eq.  Juris.>  252-254.  The 
only  question  upon  this  part  of  the  case  therefore  is,  whether 
there  is  evidence  of  the  fraud  charged  in  the  bill. 

John  6.  Graves,  one  of  the  Executors  whose  deposition  has 
been  regularly  taken, — states,  that  Tate,  his  co-executor,  em- 
ployed the  lawyer  to  break  the  will,  that  he  heard  Tate  tell  his 
lawyer,  that  he  wanted  the  will  broke  as  far  as  the  negroes  were 
concerned,  and  that  he  was  willing'  the  balance  of  the  will 
should  stand.  The  witness  thought  there  was  something  going 
on  that  was  not  right,  and  declined  having  any  thing  more  to 
do  with  the  wilL 

The  facts  stated  by  this  witness  are  conclusive  as  to  the  ex- 
istence of  the  fraud.  Tate  had  qualified  as  Executor  of  the 
will,  and  had  taken  an  oath  to  execute  it  faithfully.  It  was  bis 
duty  to  maintain  its  validity  if.  assailed,  by  the  aid  of  counsel 
and  the  production  of  all  the  testimony  in  his  power.  Instead 
of  doing  this,  according  to  the  evidence  of  Graves,  he  colludes 
with  the  widow  of  the  testator, — ^induces  her  to  appear  and  con- 
test the  will,  and  himself  employs  counsel  to  break  it.  This 
was  a  gross  violation  of  duty  and  a  corrupt  disregard  of  bis 
high  trust*.  He  was  placed  by  the  law  in  a  position  to  repre- 
sent the  interests  of  all  those  who  were  beneficiaries  under  the 
will,  (for  it  was  a  proceeding  in  rem  and  if  fair  was  obligatory 
upon  all  persons,  whether  parties  or  not,)  and  when,  instead  of 
sustaining  those  interests,  he  engages  counsel  for,  and  combines 
with  their  adversaries,  to  defeat  the  provisions  of  the  will  in 
tbeir  favor,  he  is  guilty  of  the  grossest  fraud,  and  in  this  case 
the  more  culpable,  because  of  the  helpless  condition  of  the 
complainants.  But  it  is  said  Graves  is  not  worthy  of  credit, 
and  that  his  testimony  ought  not  to  prejudice  the  defendants. 

There  is  no  testimony  impeaching  the  general  character  of 
Grave,  and  his  position  as  Executor,  and  some  slight  discrepan- 
cies in  his  statements,  constitute  the  grounds  of  attack.  It  is 
true  that  as  Executor,  Graves  should  have  stood  forward  and 
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opposed  the  fraudulent  proceedings  of  Tate.  But  being  a 
stranger,  having  no  interest  in  the  estate,  when  he  saw  the  fami* 
ly  of  the  testator  combining  to  invalidate  the  will,  he  seems  to 
have  chosen  to  withdraw  from  the  matter  altogether  rather  than 
to  enter  into  collision  with  his  co-executor.  Improper,  and  cen* 
surable  as  his  conduct  was,  there  are  many  honest  men  of  mild, 
irresolute  dispositions,  who  would  have  acted  as  Graves  did; 
and  we  do  not  think  his  conduct  was  such  as  to  render  his  state, 
ment  on  oath  unworthy  of  credit. 

But  if  Graves'  testimony  were  questionable,  there  is  much 
in  this  record  to  sustain  him  and  to  establish  the  fraud. 

Tate  had  married  the  daughter  of  the  testator,  and  when 
the  will  was  set  aside,  he  became  the  -owner  of  the  greater 
number  of  these  negroes.  That  bis  interest  was  therefore  against 
the  establishment  of  the  will  is  manifest  from  his  declarations 
to  various  persons.  Soon  after  the  issue  was  found  against 
the  will,  Tate  said  to  ELirkpatrick  that  he  could  always  break 
such  a  will  as  that  He  told  his  son  James  Tate  that  the  ^*o&' 
set"  he  and  Winnefbrd  Jcxies  had  made  against  the  will  was 
unlawful,  and  advised  him  not  to  purchase  any  of  the  negroes 
and  he  told  Cherry  Oneal,  that  if  the  negroes  had  sense  enough 
they  could  get  their  freedom.  These  statements  plainly  show 
that  he  was  active  in  opposition  to  the  establishment  of  the  will, 
and  that  he  knew  the  determination  of  the  issue  had  been  ob* 
tained  by  unlawful  means,  and  against  the  truth  of  the  case. 

The  fraud  being  thus  clejeu-ly  established,  it  vitiates  ail  the 
proceedings  that  were  thereby  procured  in  setting  aside  the 
original  probate  of  the  will,  as  well  as  the  verdict  and  judgment 
upon  the  issue.  The  consequence  is,  that  upon  a  decree,  set- 
ting aside  the  proceedings  in  the  county  court  of  Wilson,  by 
which  the  oiiginal  probate  was  cancelled  in  and  the  issue  found 
against  the  will,  the  probate  of  1834,  of  this  will,  becomes  re- 
instated in  all  its  vigor.  Without  deciding  whether  his  honor 
the  Chancellor,  had  power  to  submit  an  issue  of  deoUumt  vd 
non;  (taking  the  character  of  a  proceeding  in  rem  and  binding 
all  persons,  whether  parties  or  not)  to  be  tried  by  a  jury  in  hie 
own  court,  we  have  no  difficulty  in  coming  to  the  conclusion 
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that  the  parties  to  this  suit  are  concluded  by  the  proceedings  of 
the  Chancery  Court. 

Upon  the  application  of  the  defendants,  the  Chancellor  sub- 
mitted an  issue  to  a  jury  to  try  the  question  whether  the  paper 
of  the  4th  of  July,  1824,  was  the  will  of  Ignatius  Jones.  That 
issue  was  found  in  favor  of  the  will,  and  estops  any  of  the  par- 
ties in  this  case  from  proceeding  hereafter  in  any  other  fbrum 
to  investigate  that  question. 

As  to  the  claim  set  up  by  Tate,  to  the  negro  John,  as  having 
been  given  to  him  by  the  testator,  on  the  marriage  of  Tate  to 
his  daughter;  we  are  satisfied,  from  the  proof,  that  no  audh  gift 
was  made. 

We  think  therefore,  that  the  complainants  are  entitled  to  their 
freedom  by  the  will  of  their  former  ovnier,  which  will  has  been 
regularly  proved  and  recorded. 

The  assent  of  their  owner  having  been  thus  given,  it  remains 
only  that  the  assent  of  the  State  shall  be  given,  through  the  or- 
gan regularly  constituted,  by  law  to  give  that  assent. 

By  the  act  of  1829,  ch.  29,  the  Court  of  Chancery  was  au- 
thorised to  give  the  assent  of  the  State  in  cases  of  emancipa- 
tion by  will,  where  the  Executor  should  fail  or  refuse  to  apply 
to  the  County  Court.  But  the  act  of  1831,  ch.  101,  declares 
that  the  act  of  1829,  shall  not  be  construed  so  as  to  extend  to 
any  case,  where  persons  may  have  been  directed  to  be  set  free 
by  will  made  before  the  passage  of  that  act.  This  court  in 
HincJdin  vs.  HamilUmj  3.  Hump.  R.,  669,  determined  that  the 
act  of  1831,  is  a  repeal  of  the  act  of  1829,  so  far  as  that  act  may 
apply  to  cases  of  wills  directing  slaves'  to  be  set  free  before  its 
passage. 

In  this  case,  the  will  was  made,  and  the  testator  died  before 
tbe  passage  of  the  act  of  1829.  The  complainants  may  there- 
fore apply  to  the  County  Court  of  Wilson,  to  be  liberated  as 
directed  in  the  will  of  Ignatius  Jones,  their  former  owner. 

In  the  meantime,  the  cause  will  be  retained  in  this  court,  that 
afler  such  emancipation  shall  be  granted  by  the  said  county 
court,  an  account  may  be  taken,  and  the  rights  of  the  parties  ad-* 
justed  in  this  cause.  With  this  modification  the  decree  of  the 
Chancellor  will  be  affirmed. 
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1.  After  a  will  has  been  proved,  no  stranger,  or  kinsman  who  is  not  next  of  kiDf  nortlM 
next  of  kin,  who  has  been  duly  cited  to  witness  the  probate,  shall  be  penmtced  to 
disturb  such  probate. 

2.  When  the  Coun^  Court  sets  aside  the  probate  of  a  will,  and  orders  an  issue  to  be 
made  up  to  test  the  validity  of  the  instrument,  an  appeal  lies  from  such  an  order; 
such  an  order  comes  within  the  provisions  of  the  act  of  Assembly,  which  allows  an 
appeal  to  the  Superior  Court  to  either  party,  plaintiif  or  defendant,  when  disiatisfied 
with  the  sentence,  judgment  or  decree  of  t^  County  Court. 

3.  When  a  suit  for  a  divorce,  and  to  secure  a  separate  estate  was  compromised  by  the 
husband  and  trustees  of  the  wife,  and  a  given  sum  settled  on  the  wife  absolutely, 
with  a  right  to  dispose  of  it  by  will,  and  such  compromise  was  made  the  decree  of 
the  court  after  the  death  of  the  wife,  by  the  husband  and  executor  of  the  will:  It  is 
held,  that  such  decree  was  an  estoppel  of  the  husband's  right  to  resist  the  pro- 
bate of  her  will. 

Elizabeth  Prince,  in  contemplation  of  marriage,  executed  to 
Charles  Spiers  a  deed,  conveying  to  him,  for  her  sole  use  and 
benefit,  some  twenty  thousand  dollars  worth  of  property,  real 
and  personal. 

They  were  married  afterwards,  to  wit,  on  the  23d  day  of 
January,  1841. 

On  the  22d  day  of  July,  1844,  she  filed  her  bill  in  the  Chan- 
cery Court,  at  Gallatin,  against  said  Spiers.  This  bill  prayed 
a  divorce,  alledging  impotency,  harsh  treatment  and  intolera- 
ble indignities.  It  also  prayed,  that  Spiers  be  divested  of  all 
title  to  the  property  conveyed  to  him  as  trustee,  and  that  it  be 
vested  in  her  absolutely. 

On  the  7th  day  of  May,  1844,  Mrs.  Spiers  made  a  will,  in 
which  she  bequeated  to  her  mother,  M.  Odam,  all  her  estate, 
real  and  personal,  vested  in  Charles  Spiers  as  her  trustee. 

On  the  dd  day  of  August,  1844,  the  bill  of  Mrs.  Spiers  still 
pending,  a  deed  of  compromise  was  executed,  by  the  terms  of 
which  Charles  Spiers  released  to  Wynne  and  Odom  as  trustees 
for  Elizabeth  Spiers  all  the  title  he  had  to  the  real  estate  con- 
veyed to  him  by  the  marriage  settlement,  and  agreed  to  pay  to 
them  also  for  her  benefit  the  sum  of  $8,000;  and  said  Eliza- 
beth, in  consideration  of  these  provisions,  released  to  said 
Spiers  all  her  equitable  interest  under  the  said  articles.  It  was 
also  provided,  that  said  Elizabeth  should  have  the  absolute 
right  to  dispose  of  her  estate  by  will  or  otherwise.    It  was 
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agreed,  that  a  decree  should  be  entered  in  the  pending  suit  in 
oonformity  with  the  terms  of  the  deed  of  compromise. 

Mrs.  Spiers  died — ^tbe  will  was  proven,  and  Wynne,  the 
executor,  took  upon  himself  the  management  of  the  estate. 
The  suit  in  Chancery  was  revived  in  the  name  of  the  execu- 
tor, and  a  decree  entered  in  conformity  with  the  stipulations 
of  the  deed  of  compromise. 

In  June,  1S45,  Spiers  made  a  motion  in  the  County  Court 
of  Sumner  to  set  aside  the  probate  of  the  will  of  Elizabeth 
Spiers.  The  court  ordered,  that  the  probate  be  set  aside,  and 
that  'Hbe  alledged  will  be  sent  up  to  the  Circuit  Court  with  a 
transcript  of  this  order;  that  an  issue  be  made  up  to  test  •the 
validity  of  the  same." 

At  the  May  term,  1846,  the  court,  Thomas  Maney,  Judge, 
presiding,  upon  the  application  of  Spiers,  ordered  a  citation  to 
issue  to  Wynne,  executor,  'Ho  come  forward  and  show  cause 
why  the  probate  of  said  will  should  not  be  contested." 

This  summons  was  served,  and  Wynne  came  forward  and 
pleaded  the  following  plea,  to  wit: 

''And  the  said  defendant,  by  his  aUorney»  comes  and  de- 
fends the  citation  issued  against  him  in  this  case,  and  says, 
that  the  said  Charles  Spiers  is  not  entitled,  and  has  no  right 
to  have  a  re-probate  of  will  of  the  said  Elizabeth  O.  Spiers, 
and  to  contest  the  same;  because  be  says,  that  by  a  certain 
article  of  agreement  between  the  said  Charles  Spiers  of  the 
one  part,  and  the  said  Elizabeth  O.  Spiers,  and  Alfred  R. 
Wynne  and  Eli  Odom  of  the  other  part,  sealed  with  the  seals 
of  the  said  Charles  Spiers,  Elizabeth  O.  Spiers,  Alfred  R. 
Wynne  and  Eli  Odom,  dated  the  3d  of  August,  1844,  a  certi- 
fied copy  of  which,  properly  proved  and  registered,  this  de- 
fendant  brings  here  now  in  court*  The  said  Charles  Spiers 
did  convey,  remise  and  release  to  the  said  Alfred  R.  Wynne 
and  Eli  Odom,  as  trustees,  &c.,  free  from  all  claim  or  demand 
whatever  of  him  the  said  Charles  Spiers,  his  heirs,  executors, 
administrators  and  assigns  forever,  all  claim,  title  and  interest 
to  the  estate,  both  real  and  personal,  devised  by  the  said  Eli- 
zabeth O.  Spiers  by  her  will,  bearing  date  the  7th  May,  1844, 

which  is  likewise  shown  to  the  court;  and  that  the  said  Charles 
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Spiers  has  no  interest  whatever  in  said  property  devised  by 
the  will  of  the  said  Elizabeth  O.  Spiers,  and  that  the  said 
Charles  Spiers  lias  no  right  in  law  to  contest  the  validity  of 
said  will,  or  to  call  for  a  re*probate  of  the  same,  all  of  which 
he  is  ready  to  verify  by  the  deed;  wherefore  he  prays  judgment, 
&rc.    And,  further  pleas  in  this  behalf,  the  defendant  says,  the 
said  Charles  Spiers  is  not  entitled  to  call  for  a  re*probate  of 
said  will,  and  to  contest  the  validity  of  the  same,  because  he 
says,  that  a  bill  in  equity  has  been  filed  by  the  said  Elizabeth 
O.  Spiers  against  the  said  Charles  Spiers  and  one  Samuel  M. 
Blytbe,  in  the  Chancery  Court  of  Sumner,  on  the  22d  of  July, 
1S44,  and  which  said  bill  or  suit  in  equity  was  continued  and 
undetermined  in  said  court,  until  after  the  death  of  the  said 
Elizabeth  O.  Spiers;  and  that  on  the  16th  of  October,  1844,  the 
death  of  the  said  Elizabeth  O.  was  suggested,  and  the  cause 
revived  by  consent  against  this  defendant,  Alfred  R.  Wynne, 
as  executor  of  the  said  Elizabeth  O.  Spiers,  and  a  final  decree 
was  rendered  in  said  cause  between  the  said  parties  on  the  said 
16th  of  October,  1844,  by  which  said  decree  the  compromise 
and  adjustment  of  the  right  of  the  parties,  which  had  been 
made  between  them,  was  made  the  decree  of  the  court  by 
consent  of  the  parties,  and  from  which  it  appeared,  that  the 
said  Charles  Spiers  did  convey,  remise  and  release  to  the 
said  Alfred  R.  Wynne  and  Eli  Odom,  as  trustees,  &c.,  free 
from  all  claim  or  demand  whatsoever  of  him  the  said  Charles 
Spiers,  his  heirs,  executors,  administrators  and  assigns  forever, 
all  claim,  title  and  interest  to  the  estate,  both  real  and  personal, 
devised  by  the  said  Elizabeth  O.  Spiers  by  her  said  will,  beai^ 
ing  date  the  7th  May,  1844;  and  which  decree  is  still  remain- 
ing in  full  force  and  eflfect,  not  in  the  least  revised,  satisfied  or 
made  void,  a  certified  copy  of  the  record  in  said  cause  is  now 
shown  to  the  court.    And  the  said  defendant  says,  that  the 
said  Charles  Spiers  cannot,  therefore,  now  claim  any  interest 
whatever  under  the  will  of  the  said  Elizabeth  O.,  or  in  oppo- 
sition to  the  same,  or  any  interest  whatever  in  any  of  the  pro- 
perty bequeathed  by  the  will  of  the  said  Elizabeth  O.,  and 
that  the  said  Charles  Spiers  can  set  up  no  interest  to  any  por« 
tion  of  the  property  bequeathed  by  the  will  of  the  said  Eliza- 
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belli  Om  and  that  the  said  Charles  Spiers  is  estopped  by  said 
decree  from  contesling  the  validity  of  the  will  of  the  said 
Elizabeth  O.;  and  that  this  defendant  is  executor  to  said  will 
and  has  qualified  upon  the  same,  and  the  said  Charles  Spiers 
cannot  now  call  fur  a  re-probate  of  said  will,  or  contest  its  va- 
lidity; ail  which  he  is  ready  to  verify  by  the  record.  Where- 
fore he  prays  judgment,  &&;  and  for  further  pleas  in  this  be- 
half, the  said  defendant  says,  that  the  said  Charles  Spiers  is 
not  entitled  to  call  for  a  re-probate  of  said  will,  and  to  contest 
the  validity  of  the  same,  because  he  says,  that  the  said  Charles 
Spiers  is  not  the  next  of  kin  to  the  said  Elizabeth  O.  Spiers, 
deceased,  nor  has  he  ever  taken  out  letters  of  administration 
upon  the  estate  of  the  said  Elizabeth  O.  Spiers,  and  cannot, 
therefore,  set  up  any  claim  to  the  estate  of  the  said  Elizabeth 
O.,  nor  in  any  manner  contest  the  will  of  the  said  Elizabeth  O. 
Spiers,  or  call  for  a  re-probate  of  the  same.  All  which  he  is 
ready  to  verify.     Wheiefore  he  prays  judgment,  &c." 

The  court  refused  to  quash  the  order  of  the  County  Court, 
setting  aside  the  probate,  but  directed  an  issue  of  demavU  vd 
nan  to  be  made  up  to  test  the  validity  of  the  ^ill. 

From  this  order  of  the  Circuit  Court,  the  defendant,  Wynue, 
appealed. 

John  J.  White^  for  the  plaintiff  in  error,  said — The  first 
question  is,  is  this  such  a  final  judgment  in  the  case,  that  an 
appeal  in  error  can  be  prosecuted  upon  itf  What  is  the  ques- 
tion here?  It  is  one  between  Charles  Spiers*  on  the  one  side, 
and  the  executor  of  the  will,  upon  the  other,  whether  Spiers  is 
entitled  to  a  re-probate  of  the  will  and  an  issue  upon  it  The 
action  of  the  Circuit  Court,  as  well  as  that  of  the  County  Court, 
was  final  upon  that  question,  which  is  the  only  matter  in 
issue  between  the  parties.  This  is  wholly  different  from  a 
case  that  might  arise  between  these  parties  upon  an  issue  in- 
vestigating the  validity  of  the  will,  and  where  the  court  would 
not  examine  any  interlocutory  proceeding  upon  that  issue,  until 
a  final  judgment  in  the  case. 

The  mischiefs  that  would  result  from  the  doctrine,  that  a 
man  may  at  pleasure,  from  wantonness,  or  malice,  or  with  a 
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view  of  extorting  roooey  upon  a  compromise,  without  the  pre- 
tence of  right,  demand  and  obtain  an  issue  upon  the  will  of 
any  deceased  man,  against  the  wishes  and  interests  of  all  the 
legatees  under  a  will,  keep  it  in  law  for  years  at  an  expense,  it 
may  be,  of  thousands  to  the  estate,  and  that  there  is  no  remedy 
until  after  that  issue  is  tried,  are  too  obvious  to  be  dwelt  upon. 

It  cannot  be  denied,  that  we  had  a  right  to  appeal  from  the 
decision  of  the  County  Court  under  the  act  of  1794,  ch.  1,  sec. 
63;  N.  &  C.  91.  And  the  act  of  1844,  Statute  Laws  of  Nich- 
olson, p.  11,  has  gone  greatly  beyond  that  a/ct,  for  it  authorizes 
an  appeal  from  any  decree  or  decision  of  the  County  Court. 
And  it  would  be  contrary  to  all  our  legislation  upon  the  subject 
of  appeals,  to  suppose  that  it  was  intended  to  give  a  party  an 
appeal  from  the  County  to  the  Circuit  Court  upon  a  given  state 
of  facts,  but  no  appeal  further. 

It  is  true  the  act  of  1811,  ch.  72,  sec.  11,  N.  &  C,  93,  speaks 
of  suits  and  of  final  judgments  in  the  cause,  upon  which  an 
appeal  in  error  may  be  prosecuted.  But  the  fallacy  of  the  ar- 
gument on  the  other  side  is,  in  not  regarding  this  as  a  suit,  which 
it  is  about  the  re-probate  of  the  will,  and  the  right  to  an  issue 
upon  it.  All  the  facts  upon  which  the  party  relies  for  a  re- 
probate should  be  stated  in  his  petition,  to  which  the  party  op- 
posed to  it  may  plead,  answer,  or  demur,  and  upon  which 
proof  may  be  taken. 

An  additional  argument  may  be  drawn  from  the  act  of  1886, 
sec.  9,  N.  &  C.  710,  which  says  that  where  a  will  is  o£kred  for 
probate  and  the  same  is  contested,  it  shall  be  the  duty  of  the 
County  Court  to  certify  the  fact,  and  send  up  the  original  will 
to  the  Circuit  Court  for  an  issue.  No  question  then  under  this 
act,  could  properly  be  connected  between  the  application  for 
the  reprobate  of  a  will  which  must  be  tried  in  the  County 
Court,  and  the  issue  upon  that  will  which  can  only  be  tried  in 
the  Circuit  Court. 

In  North  Carolina  under  their  net  of  1777,  which  is  similar 
to  our  statute  of  1794,  ch.  1,  sec.  63,  it  has  been  decided  that 
an  appeal  will  lie  from  the  judgment  of  the  Court  ordering  the 
reprobate  of  a  will.  See  i  Dev.  &;  Batt.,  Law  Reports,  190- 
482. 
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But  2d.  It  is  the  parties  in  interest  alone  that  are  to  be  cited 
upon  the  probate  of  a  will — consequendvi  it  is  they  alone  who 
can  contest  a  will  or  call  for  its  reprobate.  See  1.  Williams  on 
Ex'rs,  192*358.  How  does  this  matter  stand  in  regard  to 
Spiers?  Not  to  dwell  upon  the  compromise  of  the  3d  of  Au- 
gust, 1844,  merely  as  a  deed,  which  if  it  stood  alone  would  be 
a  good  defence. — Can  there  be  a  doubt  that  he  is  estopped  by 
the  decree,  which  was  made  on  the  16th  of  October,  1844, 
from  contesting  the  validity  of  the  will,  or  calling  for  a  repro- 
bate, or  setting  up  any  claim  to  the  separate  estate  of  his  wife, 
or  questioning  that  Wynne  is  the  rightful  Executor  to  the  will.^ 

Let  us  understand  this  matter.  On  the  22d  of  July  1844, 
a  bill  was  &led  by  Mrs.  Spiers  for  a  divorce  from  Charles  Spiers 
and  for  a  decree  vesting  in  her  an  absolute  estate  in  the  entire 
fund  and  in  all  her  effects  both  real  and  personal  in  his  hands 
as  trustee  under  the  marriage  articles  between  them  of  the  S3d 
of  January,  1840.  After  this,  Mrs.  Spiers'  death  takes  place, 
the  cause  is  revived  by  consent  in  the  name  of  her  Executor, 
Alfred  R.  Wynne,  who  had  qualified  upon  her  will,  and  a  final 
decree  is  rendered  in  his  favor  as  Executor,  on  the  16tb  of  Oc- 
tober 1844,  and  the  deed  of  compromise  of  the  3d  of  August, 
1844,  made  the  decree  of  the  Court.  The  decree  then  sets  out 
the  compromise — recites  the  marriage  articles  of  the  23d  of 
January  1840,  by  which  Mrs.  Spiers  conveyed  to  her  husband 
Charles  Spiers,  her  whole  estate,  both  real  and  personal,  a- 
mounting  to  $20,000,  but  for  her  sole  use  and  benefit — speaks 
of  the  bill  in  Equity  filed  by  her  on  the  22d  of  July  1844, 
against  him  for  a  divorce  and  to  get  possession  of  the  fund. 

It  then  settles  the  rights  of  the  parties  as  it  regards  the  pro- 
perty contained  in  the  marriage  articles  which  was  the  subject 
of  the  suit— conveys  to  her  Trustees  for  her  $8,000  of  the  fund 
and  the  real  estate,  **free  from  all  claim  or  demand  whatever 
of  him  the  said  Charles  Spiers,  his  heirs,  executors,  administra- 
tors or  assigns  forever."  This  then  is  declared  to  be  for  her 
sole  use  and  benefit — and  if  she  obtains  a  divorce  from  him,  or 
in  the  event  of  his  death,  the  trust  is  to  cease  and  she  is  to  hold 
the  same  absolutely  in  her  own  right — and  the  Trustees  agree 
to  manage  the  fund  and  real  estate  for  her  and  according  to  her 
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direclions.  And  in  consideration  of  this  she  releases  all  claim 
against  him  as  Trustee,  and  likewise  to  the  bala^ice  of  the  pro- 
perty mentioned  in  the  marriage  articles  of  the  23d  of  Janua- 
ry 1840 — and  likewise  to  dower  in  his  real  estate  or  to  any  por- 
tion of  his  personal  estate,  if  she  should  survive  him — and  he 
is  not  to  be  lesponsible'for  her  future  debts  or  maintenance. 

It  is  evident  that  the  true  construction  of  the  decree  and  com- 
promise, is  not  to  exclude  the  rights  of  the  husband  during 
coverture  merely,  but  absolutely  an'd  forever,  and  that  he  can- 
not now  set  up  any  claim  to  the  balance  of  the  fund  devised  by 
the  will  of  Elizabeth  O.  Spiers,  and  which  recites  alone  this 
identical  fund  specified  in  the  compromise.  See  7  John,  cb, 
rep.,  245,  Stewart  vs.  Stewart:  Hamrico  vs.  Lairdt  10  Yer.  222; 
6  Hump.,  127. 

But  then  again,  here  is  the  recognition  after  her  death  upon 
the  record,  of  the  release,  and  of  her  will,  and  of  the  executor 
to  the  will,  and  that  the  executor  is  entitled  to  the  fund  to  pass 
according  to  her  will,  in  a  case  to  which  Spiers  is  a  party  on  the 
one  side  and  the  Executor  on  the  otber,^here  the  contest  is  in 
regard  to  this  very  fund,  which  beyond  all  question,  as  we 
think,  operates  as  an  estoppel.  See  2  Starkie  on  Ev.  17«313—- 
1  do.  217 — Duchess  of  EJngston's  case,  11  St.  Tr.,  261—4 
Com.  Dig.  195,  Co.  L.  352,  A. 

Trousdale  and  Barry t  for  the  complainants  in  error. 

Baldridge^  for  the  defendant  in  error. 

The  appeal  in  this  case  being  from  an  interlocutory  judg- 
ment of  the  Circuit  Court,  will  not  be  entertained  by  this  Court. 
Our  act  of  assembly  only  authorises  appeals  from  a  final  judg- 
ment of  the  Circuit  Court.  See  act  of  1811,  ch.  72,  sec.  11, 
N.  &  C,  page  93.  The  language  of  this  act  is  ''where  either 
party  in  any  suit  which  may  be  depending  in  any  of  the  Cir- 
cuit Courts  shall  be  dissatisfied  with  the  judgment  of  such 
court  or  shall  be  of  opinion  that  there  is  error  in  the  record  of 
the  proceedings  in  such  suit,  such  party,  may  at  the  term,  at 
which  final  judgment  is  rendered  in  said  cause,  pray  an  ap- 
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peal  in  ihe  nature  of  a  writ  of  error,  to  the  Supreme  Court, 
which  appeal  the  said  courts  are  hereby  required  to  grant." 

And  the  Supreme  Court  so  determined  before  the  passage 
of  this  act  of  assembly,  in  several  cases,  among  others,  in 
Joslin  vs.  SappingtoHf  decided,  in  1806,  sec.  1st,  Tennessee  Rep. 
222, 8.  This  case  went  up  from  the  judgment  of  the  Circuit 
Court,  sustaining  demurrer  to  a  plea  in  abatement;  in  which  the 
court  decided,  that  inasmuch  as  the  judgment  of  the  court  be- 
low was  against  the  plea,  it  was  therefore  an  interlocutory  judg* 
ment  from  which  no  appeal  would  lie  to  this  court.  And  in 
the  case  of  Carrol  et  ah  vs.  Caldwdl  et  ah  decided  in  1827 — 
see  Martin  &  Yer.  78.  This  cause  went  up  from  a  judgment 
of  the  court  below,  granting  a  new  trial  after  verdict.  Upon 
which  the  court  say  that  the  motion  to  dismiss  must  be  sustain- 
ed, because  'Hhere  was  no  final  judgment  in  the  cause  nor 
could  there  be,  after  the  new  trial  was  awarded,  until  another 
trial  could  be  bad  in  the  court  below.'*  So  in  the  case  now 
before  the  court.  The  Circuit  Court  decided  that  Dr.  Spiers 
had  the  right  to  call  in  the  probate  in  common  form,  and  have 
a  probate  per  testes^  and  directed  an  issue.  This  cannot  be 
called  a  final  judgment,  with  propriety,  any  more,  than  the 
judgment  against  the  plea  in  abatement;  or  the  judgment  grant- 
ing a  new  trial  above  quoted.  It  was  merely  overruling  the 
protests  of  plaintiff  against  repropounding  the  will.  So  in  the 
first  cases  quoted,  the  judgment  of  the  court  was  against  the 
plea  in  abatement,  which  in  other  words  determined  the  right 
of  plaintiff^  to  proceed  in  his  cause — just  so  in  the  present  case 
— ^it  was  merely  an  interlocutory  judgment  from  which  we  con- 
tend, the  plaintiff  had  no  right  to  appeal  to  this  court. 

It  is  contended  that  Dr.  Spiers  is  not  entitled  to  call  for  a  re- 
probate because  of  the  ante-nuptial  contract,  and  of  the  con- 
tract in  August,  1844;  and  the  decree  of  the  Chancery  Court, 
confirming  it  after  the  death  of  his  wife — and  by  which  he  re- 
cognized, as  they  say,  the  plaintiff  as  her  executor  &c.  And 
finally  they  say  he  is  not  entitled  to  call  for  a  reprobate,  be- 
cause he  is  not  the  next  of  kin  to  the  deceased. 

These  defences  against  a  reprobate  were  urged  by  the  coun- 
sel for  the  plaintiff  unsuccessfully  in  the  Circuit  Court.    The 
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terms  ''next  of  kin"  it  is  believed,  when  used  in  the  books  in 
conncclion  with  this  subject  are  intended  to  mean  the  persons 
who  would  take  the  estate  in  case  there  were  no  will;  thus  we 
see  the  terms  heirs  used  in  the  place  of  next  of  kin,  meaning 
in  both  cases  the  persons  who  would  inherit  the  estate,  in  cases 
of  intestacy  or  heirs  at  law*  And  so  the  husband  is  frequently 
in  the  books,  called  next  of  kin  to  the  deceased  wife.  At  oth« 
er  times,  it  is  said,  that  he  is  entitled  to  her  estate  according  to 
law,  by  virtue  of  his  own  right,  as  husband,  this  was  so  deter- 
mined by  this  court  in  the  case  of  Hamico  vs«  Lairdf  10th 
Yerger  222,  decided  in  1836.  Thus  the  husband  is  entitled  to 
the  personal  property  of  the  wife  in  exclusion  of  the  next  of 
kin  by  blood.  If  then  the  wife  dies,  having  previously  taken 
it  into  her  head  to  make  a  will  by  which  (he  husband  might  be 
deprived  of  his  rights  to  her  property,  although  her  bequests 
may  be  in  favor  of  her  next  of  kin  by  blood,  who  could  be 
more  interested,  in  such  case,  than  ttie  husband;  and  who 
could  have  a  better  right  to  call  lor  a  reprobate  acconding  to 
law,  of  any  such  pretended  will  than  the  husband,  who  is  en^ 
titled  to  the  whole  personal  estate.  The  next  of  kin  by  blood 
could,  in  no  instance,  have  a  stronger  or  more  extensive  claim 
to  her  personal  estate.  Can  any  good  reason  then  be  giveo 
why  the  husband  is  not  as  much  entitled  to  call  for  the  repro- 
bate of  his  wife's  will  of  personal  property  as  the  next  of  kin 
by  blood  or  any  other  person  whatever? 

But  it  IS  said  that  the  husband  has  parted  with  his  interest 
in  this  case  by  the  agreements  aforesaid.  Now  if  this  be  so, 
it  may  prevent  his  recovery  of  the  property  and  money,  &c. 
When  the  "right  of  property  is  tried"  and  the  claim  of  the 
husband  may  hereafter  be  defeated,  by  her  next  of  kin  by  blood 
in  a  subsequent  suit.  But  can  we  try  the  "right  of  property" 
here  in  a  contest  about  the  validity  of  the  will?  In  the  case  of 
Gibson  \s.Lan€t  9  Yer.  490,  which  sought  for  a  reprobate,  after 
eighteen  years  from  the  probate  in  cannon  form.  It  was  said 
that  the  statute  of  limitationiB  would  operate  in  favor  of  the 
holders  of  the  property;  and  therefore  the  issue  of  devitavit  vd 
non  would  do  no  good,  &c.  Upon  which  the  court  decided  that 
such  a  state  of  the  case  could  not  alter  the  rule  of  law — and 
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that  ^'upoti  the  trial  of  this  issue  the  right  of  property  cannot 
be  called  in  question.  And  if  the  persons  who  were  in  posses- 
sion are  protected  by  the  statute  of  limitations,  the  trial  of  the 
issue  cau  do  them  no  injury;  but  if  they  are  not  so  protected,  it 
is  absolutely  necessary  that  the  contest  relative  to  the  will  should 
be  settled,  for  otherwise  no  suit  could  be  brought  against  them." 
So  in  this  case.  If  it  be  true  that  Dr.  Spiers  has  no  interest  in 
the  property  mentioned  in  said  alledged  will,  (which  we  deuy,) 
then  the  trial  of  the  issue  desired  by  us  can  do  the  plaintiff  no 
injury.  But  if  he  has  an  interest,  (which  we  expect  to  be  able 
to  shew,)  it  becomes  absolutely  necessary  that  the  content  about 
the  will  should  be  setded;  for  otherwise  no  suit  can  be  brought 
against  them.  By  this  decision  last  quoted  we  deem  this  ques- 
tion settled,  and  therefore  refrain  from  shewing  at  present  that 
Dr.  Spiers  has  an  interest  in,  and  right  to,  all  the  personal  es- 
tate mentioned  in  said  supposed  will.  Should  this  will,  upon 
the  trial  of  the  issue  be  set  aside,  we  expect  to  establish  anoth- 
er paper  as  her  last  will  and  testament,  which  will  be  in  accor- 
dance with  the  ante-nuptial  contract,  and  not  inconsistent  with 
any  subsequent  agreement  between  the  parties. 

But  lastly,  it  is  contended  that  Dr.  Spiers  is  barred  by  reason 
of  his  having,  in  the  revival  of  the  chancery  suit  after  the  death 
of  his  wife,  recognized  plaintiff  as  executor,  &c.  We  believe 
that  there  is  nothing  valid  in  this;  and  that  he  has  not  precluded 
himself  from  the  right  now  sought  by  any  act  his  counsel  may 
have  performed  in  the  progress  of  that  suit.  By  reference  to 
standard  authorities  upon  this  subject,  we  find  that  this  right 
remains  *'even  though  he  has  received  a  legacy  as  due  to  him 
under  the  will."     1st  Will,  on  Ex'r  193-4. 

^'A  strong  instance  of  this  occurs  in  the  case  of  Core  vs. 

^encer^  (decided  in  the  Prerogative  Court  of  Canterbury  in 

1796,)  1st  Add.  374,  where  Spencer  the  ex'r  was  cited  to  bring 

in  the  probate  of  the  will  taken  in  1788,  (eight  years  before)  at 

the  suit  of  Core,  whose  mother  had  received  an  annuity  under 

that  will  for  five  of  the  eight  years,  and  she,  (Core  herself)  her 

mother  being  dead,  for  the  remaining  three  years.    Spencer,  the 

ex'r,  in  this  case  appeared  under  protest,  and  contended  that 

Core  was  barred  from  putting  him  on  proof  of  the  will;  hut  the 
Vol.  vii. — 50 
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court  thought  otherwise,  and  overruled  the  protest     1st  WiH. 
on  Ex'r  194. 

Is  not  this  a  much  stronger  case  than  the  one  befofe  the 
court?  Here  are  instances  given  where  the  parties  in  interest 
were  declared  not  deprived  of  exercising  their  right  to  call 
for  a  probate  in  solemn  form,  though  they  had  received  a  legacy 
tnder  the  will.  And  although  annuities  for  eight  successive 
years  under  the  will  had  been  paid,  and  received  by  the  veiy 
persons  calling  for  a  re-probate.  And  yet  the  plaintiff  here 
contends  that  I>r.  Spiers  is  barred  ot  this  right,  because  his 
counsel  in  the  Chancery  Court  merely  revived  that  cause  in 
the  name  of  the  nominal  Executor. 

The  application  of  the  defendant  in  this  case  is  for  'an  Issue 
to  try  the  validity  of  the  paper  purporting  to  be  the  last  will  6f 
Elizabeth  O.  Spiers,  and  not  the  title  to  property;  it  appear^ 
ing  from  the  record  (and  not  disputed  by  plaintiff,)  that  he  is  the 
husband.  We  contend  that  it  is  therefore  his  right  in  law  to 
have  this  issue  made  and  the  validity  of  the  paper  tested. 

The  protests  of  the  executor,  therefore,  concerning  defen- 
dant's right  to  the  property, '&c.,  and  his  alledged  acts  of  re- 
linquishment, &c.,  are  considered  out  of  place  here,  and  whol- 
ly foreign  to  the  issue  to  be  tried.  Because  the  right  of  pro- 
perty will  not  be  enquired  of  upon  the  trial  of  this  issue.  Nor 
is  it  to  be  expected  that  the  defendant  could  be  {Prepared  to  es- 
tablish his  right  ta  the  property  or  any  part  of  it,  either  whilst 
insisting  upon  his  right  to  test  the  validity  of  the  alledged  will, 
or  upon  the  trial  of  the  issue  of  devisavU  vel  non.  The  contest 
about  the  will  must  be  ended  before  the  parties  can  be  in  a  con- 
dition to  litigate  the  question  of  the  right  of  property. 

We  ask  now  to  be  permitted  to  foe  present  at  the  probate  of 
the  alledged  will  and  to  contest  the  validity  thereof,  when  we 
expect  upon  a  fair  trial  of  the  issue  the  verdict  of  the  jury  will 
be  that  it  is  not  the  will  of  said  deceased.  Then  and  not  until 
then,  can  the  right  to  the  property  be  called  in  question  between 
the  proper  parties  and  in  the  form  of  action  best  calculated  to 
test  such  questions. 

QuUdf  for  the  defendant  in  errror. 
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Rbbsb,  J.  deliYered  the  opinion  of  the  court. 

Tb6  defendant,  in  Error,  in  January  1841,  intermarried  with 
the  Testatrix  of  the  plaintiff  in  Error,  and  entered  into  a  mar- 
riage agreement  with  her,  by  which  her  separate  property, 
amounting  to  about  $20,000  was  settled  upon  her  for  hei  sole 
and  separate  use.  A  petition  for  divorce,  and  to  be  revested 
with  all  her  property,  absolutely,  was  filed  by  the  Testatrix  in 
the  Chancery  Court  for  the  County  of  Sumner,  and  pending 
said  suit,  a  compromise  betweep  the  parties,  so  far  as  related  to 
the  property  of  the  wife,  was  entered  into  by  the  husband  and 
certain  Trustees  on  the  part  of  the  wife,  by  which  the  husband 
conveyed,  of  s&id  trust  property,  about  $8000  to  the  Trustees 
of  the  wife,  and  this  in  consideration  of  being  permitted  to 
remain  absolute  owner  of  the  balance  of  said  trust  fund, 
and  to  be  free  from  the  debts  of  the  wife,  and  from  all  liability 
to  support  and  maintain  the  wife.  In  the  meantime,  the  suit  for 
a  divorce  was  to  be  proceeded  in  by  the  Chancery  Coujrt  of 
said  county,  and  it  was  agreed  by  said  parties  in  said  deed  of 
compromise  that  said  deed,  and  all  its  stipulations,  should  be 
returned  to  the.  next  term  of  the  Chancery  Court,  and  should 
become  the  decree  of  said  Chancery  Court,  as  to  the  rights  of 
the  parties  in  relation  to  said  property. 

Before  said  Chancery  Court  was  held,  the  said  Elizabeth  O. 
Spiers  departed  this  life,  having  first  made  and  published  her 
last  will  and  testament,  as  she  was  expressly  authorised  to  do 
by  a  stipulation  of  said  deed  of  compromise.  She  appointed 
Alfred  R.  Wynne,  the  plaintiff  in  error,  her  executor,  and  he 
took  upon  himself  the  said  office.  When  the  Chancery  Court 
was  held  in  the  October  following,  tlie  death  of  Mrs.Spiers,  was 
suggested  in  said  case,  and  admitted,  and  by  consent  of  parties, 
the  same  was  revived  against  the  said  executor,  and  the  said 
deed  of  compromise,  by  like  consent  formally  set  forth  at  length, 
and  made  the  decree  of  the  Court  in  the  said  suit.  Subse- 
quently to  all  these  proceedings,  the  said  Charles  Spiers,  the 
husband,  filed  his  petition  in  the  County  Court;  praying  that 
the  probate  of  said  last  will  and  testament  might  be  set  aside, 
and  that  the  executor  in  said  will  might  be  compelled  to  repro- 
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pound  said  instrument  for  probate,  and  that  said  original  instru- 
ment should  be  certified  to  the  Circuit  Court,  in  order  than  an 
issue  of  demsavit  vd  rum  might  be  there  made  up  between  the' 
parties,  to  try  the  validity  of  said  instrument  according  to  the 
course  by  law  directed  in  such  cases.  The  setting  aside  the  pro- 
bate, and  the  repropounding  of  the  instrument,  and  the  send- 
ing it  up  to  the  Circuit  Court,  were  opposed  by  the  executor, 
on  the  ground  of  the  marriage  settlement  and  the  stipulations 
therein  contained,  on  the  ground  of  the  deed  of  compromise  of 
1844,  and  on  the  ground  of  the  revival  of  the  suit,  and  the  de- 
cree thereupon  rendered  pursuant  to  the  said  deed  of  comprom- 
ise. The  judgment  or  sentence  of  the  County  Court  in  the 
premises  was,  that  the  said  probate  should  be  set  aside,  that 
said  instrument  should  be  repropounded,  and  be  certified  to  the 
Circuit  Court  for  an  issue  of  devimvit  vd  non  to  be  there  made 
up  and  tried. — From  this  judgment  or  sentence  the  executor 
prayed  and  prosecuted  his  appeal  to  the  Circuit  Court.  In  that 
Court,  the  Executor,  upon  the  grounds  stated  in  opposition  to 
the  action  of  the  County  Court,  moved  the  Circuit  Court  to 
quash  the  proceedings  of  the  County  Court  and  opposed  a 
reprobate  of  the  instrument,  or  the  making  up  an  issue  for  such 
purpose. — But  the  Circuit  Court  refused  to  quash  the  proceed- 
ings of  the  County  Court,  and  ordered  said  issue  to  be  made 
up  and  tried — from  this  judgment  or  sentence  of  the  Circuit 
Court,  the  executor  has  prosecuted  his  appeal  in  error  to  this 
court,  and  here  two  general  questions  present  themselves  for 
discussion — ^first,  whether  the  judgment  and  sentence  of  the 
County  Court,  that  the  probate  should  be  set  aside  and  a  repro- 
bate take  place,  constituted  a  valid  ground  for  appeal  to  the 
Circuit  Court,  and  whether  the  rendition  of  such  judgment 
or  sentence  in  the  Circuit  Court,  will  sustain  an  appeal  in  error 
to  this  court;  and  if  it  will,  was  the  action  of  the  County 
and  Circuit  Courts  erroneous  or  otherwise? 

As  to  the  first  question,  whether  an  appeal  lies  in  such  cases, 
the  counsel  for  the  plaintiff  in  error,  refer  to  the  act  of  1794, 
ch.  1,  sec.  63,  which  gives  an  appeal  from  any  sentence,  judg- 
ment or  decree  of  the  County  Court,  and  the  still  broader  pro- 
visions of  the  act  of  1844,  ch.  99,  sec.  1,  which  gives  an  ap- 
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peal  to  any  person,  who  may  coosider  himself  aggrieved  by  any 
decree  or  decision  of  the  County  Court,  and  on  the  other  side 
the  act  of  1811,  ch,  72,  sec.  11,  which  gives  an  appeal  to  this 
court  from  a  final  judgment,  is  relied  on;  the  question  is  new  in 
this  State,  and  involves  an  inquiry  into  the  nature  of  this  pre^ 
liminary  trial.  Our  statutes,  very  briefly  indeed,  prescribe  the 
mode  of  proceeding  in  the  case,  when  a  will  is  propounded  for 
probate  and  its  probate  contested,  but  when  it  has  been  proved 
and  recorded,  and  it  is  intended  to  set  aside  such  probate  and 
have  the  will  repropounded,  and  its  validity  investigated  in  an 
issne  of  demsavU  vd  fum^  no  mode  whatever  is  prescribed  and 
the  statute  seems  silent  as  to  such  a  case.  It  is  well  settled  that  V 
it  is  not  a  matter  of  course  to  set  aside  the  probate  and  re-pn>* 
bate  the  will;  it  would  be  of  most  mischievous  consequence  if 
it  were  so;  a  stranger  will  not  be  permitted  to  disturb  the  exist* 
ing  probate;  a  kinsman,  who  is  not  the  nearest  of  kin,  and  who 
could  take  nothing  under  the  statute  of  distributions,  if  there 
were  no  will,  shall  not  disturb  it:  the  next  of  kin,  duly  notified 
by  the  executor  to  attend  and  witness  the  proceedings  on  the 
first  probate,  shall  not  disturb  it,  and  other  cases  might  be  supy^ 
posed.  If  any  thus  situated,  present  diemselves  to  the  County 
Court,  and  move  to  set  aside  the  probate,  and  on  a  contest  there 
this  be  ordered  and  decreed,  why  shall  not  the  executor  be ' 
permitted  to  appeal  from  the  final  sentence  as  to  this  matter  of 
controversy.  Why  compel  him  to  have  the  trusts  of  the  will 
delayed  and  everything  thrown  into  confusion,  and  perhaps  the 
will  itself  held  to  be  invalid,  in  behalf  of  a  stranger  who  can 
take  nothing  under  the  willf  The  principal  contest  itself,  as  to 
the  validity  of  the  instrument,  is  a  proceeding  of  a  very  pecu* 
liar  kind,  of  the  nature  of  a  proceeding  in  remf  and  often 
leaves  the  rights  of  property  or  the  questions  of  which  are  enti- 
tled under  the  will,  to  be  settled  by  many  a  future  suit.  To  set 
aside  a  probate  and  have  this  peculiar  proceeding  ordered,  is, 
itself,  a  distinct  matter  of  preliminary  investigation,  constituting 
the  corpus  of  a  legal  contestation,  proper  to  be  setded  finally, 
before  the  issue  of  devUavit  vd  rum  be  tried,  and  it  does  not  so 
incorporate  and  blend  itself  with  the  subsequent  proceeding,  if 
one  should  take  place,  as  not  to  be  separated  from  it,  and  to  be 
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distiactly  disposed  of.  This  same  question  came  under  the 
consideration  of  that  enlightened  and  able  jurist,  Judge  Gaston, 
in  the  case  of  flarpey  vs.  SmUhf  1  Dev.  &  Bat,  LawRep.,  190; 
he  says  it  has  been  usual  to  appeal  from  such  decisions,  and  it 
has  never  been  disapproved  of;  there  are  obvious  conveniencies 
in  such  a  practice,  for  if  the  adjudication  be  erroneous,  it  may 
be  reversed,  without  either  party  incurring  the  expense  of  wit- 
nesses upon  the  issue.  It  comes  within  the  construction  of  the 
act  of  1777,  which  allows  an  appeal  to  the  Superior  Court,  to 
either  party,  plaintiff  or  defendant,  when  dissatisfied  with  the 
sentence,  judgment  or  decree  of  the  County  County.  It  is  a 
sentence  materially  affecting  the  subject  matter  of  contestations; 
in  form,  final,  upon  the  point  decided;  and  which  the  party  dis- 
satisfied ought  to  have  an  opportunity  of  reviewing  in  the  ap- 
pellate tribunal,  before  it  leads  to  further  mischief.  In  the  case 
before  Judge  Gaston,  the  struggle  was  to  maintain  the  power  of 
the  appellate  court  to  decide  this  preliminary  cause,  in  the  prin- 
cipal cause,  where  no  appeal  had  been  taken  upon  it  separately. 
The  power  to  do  so,  was,  indeed,  asserted,  but  with  decided 
preference  in  favor  of  the  preliminary  appeal,  and  if  this  can  be 
done  in  North  Carolina,  afortion  here,  for  the  preliminary  mat- 
ter is  all  that  is  before  the  County  Court;  it  cannot  try  the  issue 
of  deowmt  vd  rum;  it  cannot  make  it  up;  it  only  certifies  the 
original  will;  the  contest  for  setting  aside  the  probate  and  repro- 
pounding  the  will  is  the  whole  contest,  the  only  contest  that  can 
be  before  that  tribunal;  when  it  disposes  of  this,  it  disposes  of 
all;  its  action  is  final,  in  every  sense  of  that  term.  In  N.  C.  the 
issue  of  devitavit  vd  nan  is  tried  in  the  County  Court  We  are 
of  opinion  therefore,  that  the  sentence  and  judgment  of  the 
County  Court  were  such,  in  the  present  case,  as  that  aa  appeal 
will  lie  to  the  Circuit  Court. 

2nd.  Ought  the  Circuit  Court  to  have  set  aside  and  quashed 
the  proceedings  of  the  County  Court,  upon  any  of  the  grounds 
referred  to?  In  other  words,  was  the  husband,  under  the  cir- 
cumstances,  entitled  to  set  aside  the  probate  and  have  a  re-pro« 
bate  of  his  wife's  will?  He  was  not  a  stranger.  On  the  con- 
trary, the  situation  in  which  be  stood  to  the  testatrix,  prtma/o^, 
entitled  him  to  have  her  will  re-propounded.     What  then  ^shall 


DECEMBER  TERM,  1846.         '"'        409 

[Wynne,  Eis*r.  v$,  Spien.] 

preclude  him  taking  such  a  course?  It  is  said  the  stipulations 
of  the  deed  of  marriage  settlement  of  1844,  are  such  in  point 
of  legal  effect,  as  to  exclude  him  from  the  succession  to  her 
separate  property,  even  if  she  had  made  no  will.  We  think 
this  is  very  probably  so.  But  we  should  hesitate  to  give  to 
these  instruments,  in  this  incidental  way,  the  eflfect  claimed  for 
them,  of  preventing  an  issue  upon  the  validity  of  the  wilU  at  the 
instance  of  one  whose  relations  to  the  testatrix  gave  to  him  the 
apparent  right  to  make  up  such  issue.  But  we  ieel  constrained 
to  give  a  larger  operation  to  the  decree  of  the  Chancery  Court 
at  its  Oct.  Term,  1844.  The  form  and  matter  of  this  decree, 
are  alike  an  estoppel  against  the  husband  disputing  the  will  of 
the  wife,  or  obtaining  a  re-probate  of  the  same.  It  appears 
from  the  said  decree  that  the  suit  was  revived  against  the  ex- 
ecutor of  Mrs.  Spiers.  The  husband  was  the  actor,  and  for 
good  reason,  for  he  had  an  interest  to  set  up  the  deed  of  com- 
promise of  1844,  rather  than  the  marriage  settlement  of  1840; 
if  the  latter  had  been  construed  to  be  his  succession  to  the  wife^s 
estate  on  behalf  of  her  next  of  kin,  he  would  have  had  to  pay, 
not  the  fund  of  $8000,  but  the  $20,000.  The  excessive  abre- 
viation  of  all  our  forms  must  not  be  permitted  to  impair  or  de- 
stroy the  legal  effect  of  what  may  be  done;  that  continues  the 
same,  as  if  the  forms  were  as  full  as  in  former  times.  Sup- 
pose, by  petition  or  bill,  the  husband,  for  the  purpose  of  caus- 
ing the  deed  of  1844  to  be  made  the  decree  of  the  Court,  ac- 
cording to  one  of  its  stipulations,  had  after  the  death  of  the 
wife,  revived  the  suit,  with  same  regard  to  forms.  He  would 
have  alledged  the  agreement,  the  death  of  the  wife,  that  she 
had  duly  made  and  published  her  last  will  and  testament,  and 
appointed  thereof,  Albert  R.  Wynne,  her  executor,  that  be  had 
had  due  probate  made  of  the  same  and  had  been  qualified  as 
executor,  and  taken  upon  himself  the  burthen  of  that  office. 
And  upon  a  copy  of  said  bill  or  petition  being  served  upon  him, 
he  would  have  come  into  court  and  agreed  that  all  these  things 
were  true.  This  is  the  legal  effect  of  what  was  done,  and  the 
estoppel  is  as  complete,  as  if  these  forms  had  been  pursued. 
Shall  the  husband,  now  be  permitted  to  escape  from  this  decree, 
from  his  solemn  averment,-  of  record,  that  a  last  will  and  testa- 
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ment  had  been  duly  made,  published  and  proved,  and  be  al^ 
lowed  to  set  aside  said  probate?  We  are  clear  that  he  shall  not 
be  so  permitted. 

The  matter  of  estoppel,  from  the  fact,  from  the  substance  and 
from  the  form  of  said  decree  of  revivor  and  final  decree,  as 
much  precludes  the  husband  from  having  the  will  propounded 
for  a  re-probate,  as  if,  in  the  life  of  the  wife,  there  had  been  a 
divorce  a  vinadof  or  as  if  the  marriage  had  never  taken  place, 
and  he  had  been  an  entire  stranger. 

The  judgment,  therefore,  of  the  Circuit  Court  must  be  re- 
versed, and  this  court  proceeding  to  give  such  judgment  as  the 
Circuit  Court  ought  to  have  given,  set  aside  and  quash  all  the 
proceedings  of  the  County  Court* 


Cannon  et  ux.  vs.  Cannon  etals. 

A  child  born  in  wedlock  is  preBumed  to  be  legitimate,  and  this  presumption  arises 
from  the  presumption  of  the  wife's  chastifr)r.  The  presumption  of  legitimacy,  how- 
eyer,  yields  to  satisfactory  negative  proof. 

This  bill  was  filed  in  the  Chancery  Court  at  Gainsborough, 
and  came  on  for  final  hearing  on  bill,  answer,  replication  and 
proof,  before  Chancellor  Ridley.  He  gave  a  decree  for  the 
defendants,  dismissing  the  bill. 

Thfe  compldnants  appealed. 

S.  Tumey  and  Quarlest  for  the  complainants. 
File  and  CvUomy  for  the  defendants. 

TuRLBT,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  complainant  to  recover  a  distributive 
share  of  the  estate  of  Owen  Franklin,  deceased. 

The  complainant.  Bird  Cannon,  alleges  that  his  wife,  Lu- 
cinda,  is  a  daughter  of  Owen  Franklin,  and  as  such  is  one  of 
the  distributees. 
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This  fact  is  controverted  by  the  defendants.  They  admit 
there  was  a  child,  Lucinda,  born  of  Owen  Franklin's  wife  dur- 
ing his  lifetime^  and  while  they  lived  together  as  man  and 
wife;  but  they  contend  that  sbe  was  not  his  child,  but  the 
child  of  one  John  Morgan;  and  they  also  contend  that  the  wife 
of  complainant  is  not  this  child  Lucinda,  but  another  born  to 
John  Morgan  by  the  wife  of  Owen  Franklin  after  they  had 
separated,  and  she  and  Morgan  had  removed  together  to  the 
State  of  Georgia.  There  is  much  proof  taken  upon  these 
points,  which  is  now  presented  for  the  consideration  of  the 
court. 

Upon  the  first  proposition,  was  Lucinda^  the  child  born  by 
Mrs.  Franklin  during  the  time  she  lived  with  her  husband,  the 
child  of  her  husbandf  We  think  it  was  not.  The  proof  of 
her  notoriously  licentious  conduct;  the  embecile  character  of 
her  husband;  the  habit  of  intimacy  between  her  and  Morgan; 
the  expressed  opinion  of  both  Morgan  and  herself,  that  Lucinda 
was  his  child;  the  dying  declaration  of  Owen  Franklin  that  she 
was  not  his;  the  want  of  resemblance  to  his  family,  and  the 
striking  one  to  that  of  Morgan;  the  fact  that  Mrs.  Franklin  when 
she  abandoned  her  husband,  carried  this  child  with  her  to  Mor- 
gan, that  they  claimed  it  and  gave  it  her  name,  all  prove  to  a 
moral  certainty  that  Luoinda  was  not  the  child  of  Owen  Frank- 
lin. 

Let  us  examine  if  they  prove  it  to  a  legal  certainty.  In 
Matbew's  treatise  upon  presumptive  evidence  page  22  et  sequv- 
fttr,  we  read;  "The  presumption,  that  a  child  born  in  wedlock, 
is  legitimate,  results  from  the  principles  of  natural  justice;  it 
rests  simply  on  the  supposition  of  the  virtuous  conduct  of  the 
mother;  a  branch  of  that  equitable  rule,  which  assumes  the  in- 
nocence of  a  party,  until  proof  be  brought  of  actual  guilt. 
Formerly  the  presumption  in  favor  of  the  legitimacy  of  a  mar- 
ried woman's  offspring,  was  strict  and  unyielding  to  an  ex-» 
treme."  Lord  Coke,  in  his  commentaries  on  Littleton  lays  it 
down,  that  by  the  common  law,  if  the  husband  be  within  the 
four  seas,  (that  is  within  the  Jurisdiction  of  England,)  and  his 
wife  have  issue,  no  evidence  is  admissible  to  prove  the  child  a 

bastard,  except  in  the  sole  case  of  an  apparent  impossibility  of 
Vol.  vii.- 
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procreation  by  the  husband,  as  of  his  not  having  attained  the 
age  of  puberty  &c.  **But  in  modern  times,  though  the  ancient 
policy  of  the  law  remains  still  unaltered  as  regards  the  gener- 
al principle,  the  rule  of  evidence  having  varied,  the  severity  of 
the  application  is  done  away;  and  the  doctrine  conformably 
with  what  it  appears  to  have  been,  at  an  earlier  period,  is  re- 
duced to  the  standard  of  honor  and  sense.  Although  the  pre- 
sumption in  favor  of  legitimacy,  therefore  still  holds  whenever 
it  is  not  inconsistent  with  the  facts  of  the  case,  yet  if  such  cir- 
cumstances be  in  proof,  as  clearly  negative  the  truth  of  the  pre. 
sumption,  the  legal  intendment  will  fail.  With  regard  to  the 
nature  of  the  evidence  which  is  competent  to  prove  the  fact  of 
non-access,  few  rules  of  general  application  can  be  given. 
But  it  seems  that  the  misconduct  of  the  wife  may  be  adduced 
as  a  powerful  argument  against  the  supposition  of  the  husband's 
association  with  hen  fo^  example,  when  she  lives  in  open  adul* 
tery  with  another  man,  and  a  fortioriy  when  her  child  takes 
the  name  of  that  individual  and  is  brought  up  by  him.  Good* 
right  vz.  Saul,  4th  T.  R.,  356.  But  generally  it  is  not  from  any 
particular  circumstances  singly  considered,  that  the  presump- 
tion of  non-access  arises;  this  for  the  most  part,  is  only  an  in- 
ference from  all  the  circumstances  taken  together,  the  cogency 
of  proof  in  each  case  being  in  the  consistency  and  mutual  re- 
lation of  facts,  which  viewed  by  themselves,  might  perhaps  be 
regarded  as  comparatively  insignificant.'' 

These  principles  are  clear  and  significant,  and  we  hesitate 
not  to  say,  that  the  facts  of  this  case,  under  them,  fully  war- 
rant the  court  in  believing  that  the  wife  of  the  Compt.  Bird 
Cannon,  is  not  the  daughter  of  Owen  Franklin. 

But  in  addition  to  this,  if  it  were  necessary,  we  think  that  the 
proof,  to  say  the  least  of  it,  leaves  it  extremely  doubtful,  wheth- 
er the  child  Lucinda,  borne  by  Mrs.  Franklin,  previous  to  her 
abandonment  of  her  husband,  did  not  die;  and  whether  the 
present  Lucinda  the  wife  of  Complainant,  Cannon,  was  not 
born  afterwards  in  the  State  of  Georgia;  but  it  is  not  neces- 
sary to  determine  this  fact. 

Then  upon  the  whole  view  of  the  case,  we  are  of  the  opin- 
ion that  Lucinda  Cannon  is  not  a  distributee  of  Owen  Franklin; 
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and  affirm  the  decree  of  the  Chaocellor,  dUmissiog  the  bill  of 
complainant. 


Sypert  vs.  Sawyer,  Ea:V. 

1.  In  the  absence  of  frnnd  a  Court  of  Ohaocery  has  no  right  to  decree  relief  on  a 
warraoQr. 

2.  Wanaoty  is  a  personal  covenant,  for  which  an  executor,  who  gives  it,  is  personally 
responsible. 

Sawyer,  as  executor  of  Smith,  sold  a  slave,  Eda,  at  public 
auction  to  Syperu  The  slave  was  cried  off  as  sound,  healthy, 
and  sensible,  and  a  bill  of  sale  executed,  warranting  the  slave 
to  be  sound,  healthy,  and  sensible.  This  bill  of  sale  was  signed 
by  Sawyer  as  executor  of  Smith,  deceased. 

The  slave  was  afflicted  with  scrofula  at  the  time  of  the  sale. 
The  executor  was  the  son-in-law  of  Smith. 

This  bill  was  filed  in  the  Chancery  Court  at  Lebanon,  to 
enjoin  the  collection  of  the  purchase  money,  to  wit,  the  sum  of 
$400,  for  which  Sypert  had  executed  his  promissory  note, 
and  on  which  suit  had  been  brought. 

The  IhU  charges,  that  the  slave,  Eda,  was  neither  sound, 
healthy,  nor  sensible;  and  that  this  fact  was  well  known  to  the 
defendant,  but  that  he  fraudulently  concealed  it,  and  sold  the 
slave  as  sound  in  body  and  mind.  The  bill  further  charges, 
that  the  defendant  was  not  only  interested  in  the  sale  as  exe- 
cutor, but  had  *^a  personal  interest  in  the  proceeds  as  one  of 
the  distributees  of  the  estate  of  Smith." 

The  defendant  answered,  and  Chancellor  Ridley  being  of 
the  opinion,  that  to  give  a  Court  of  Chancery  jurisdiction  to 
decree  relief,  the  warranty  must  be  fraudulent;  and  being  of 
the  opinion  that  the  proof  did  not  exhibit  fraud,  dismissed  the 
bill.     The  complainant  appealed. 

R.  L.  Caruthers,  for  Complainant 

The  Chancellor  dismissed  the  bill  for  want  of  jurisdiction, 
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not  being  satisfied  from  the  proof,  that  defendant  knew  of  the 
unsoundness. 

For  complainant,  I  insist  that  the  Chancellor  erred  in  ap- 
plying the  general  doctrine  of  jurisdiction  in  cases  of  warran- 
ty to  this  case.  Here  the  warranty  is  made  by  defendant,  as 
executor,  and  it  was  proper  to  come  at  once  into  equity  against 
him,  as  a  trustee,  to  cancel  the  sale  and  receive  remuneration 
out  of  the  trust  fund  in  his  hands  before  the  same  should  be 
disbursed.  As  the  negro  or  her  price  belonged  to  the  estate, 
equity  is  the  proper  place  to  adjust  the  rights  of  all  the  parties. 

But  independent  of  this  distinction,  the  complainant  is  enti- 
tled to  relief  upon  the  general  doctrine,  because  the  defend- 
ant knew  of  the  unsoundness,  and  is  therefore  chargeable  with 
fraud,  which  gives  jurisdiction. 

Stokesf  for  defendant. 

TuaLEY,  J.  delivered  the  opinion  of  the  court. 

In  this  case,  we  think,  there  was  no  fraud  in  the  warranty 
of  soundness  of  the  slave;  and  that,  therefore,  the  complainant 
must  be  left  to  his  remedy  at  law  upon  his  warranty. 

There  is  nothing  in  the  objection  taken  to  this,  upon  the 
ground,  that  the  defendant  warranted  as  executor,  and  is,  there- 
fore, responsible  in  equity,  because  he  is  ^  trustee^  and  has  a 
right,  as  such,  to  have  the  whole  matter  heard  in  chancery, 
where  he  can  have  compensation,  if  made  responsible  upon 
his  warranty,  against  the  estate. 

The  warranty  is  a  personal  covenant,  for  which  the  execu- 
tor is  personally  responsible,  although  he  execute  it  as  executor, 
and  is,  therefore,  liable  at  law. 

What  might  be  his  rights  against  the  estate,  when  he  has 
been  held  personally  responsible,  we  do  not  at  present  deem 
it  proper  to  determine. 

The  decree  will,  therefore,  be  affirmed. 
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Shabp  vs.  Caldwell  and  Hunter. 

1.  Tho  representative  of  a  fraudulent  vendor  shall  not  impeach  the  sale  of  the  vendor; 
yet  if  vendee  relinquish  his  claim,  the  estate  shall  he  regarded  as  the  estate  of  de- 
ceased* 

2.  Where  a  surety  filed  his  bill  for  contributioni  where  ho  held  funds  of  deceased 
sufficient  to  discharge  the  debt  which  he  had  paid:  It  is  held,  that  this  was  no  do- 
fence  to  the  bill,  because  he  could  not  retain  for  his  debt,  but  was  liable  to  the  ad. 
ministrator  for  the  funds  to  be  administered  accordinj^  to  law. 

Readyt  for  complaioant. 

Frierson  and  E.  Coapert  for  defendants. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  Sharp,  alleging  that  a  judgment  had  been 
recovered  against  himself  and  the  defendants,  as  joint  securi- 
ties for  James  6.  Whitney,  deceased,  for  $3,200,  of  which  a- 
mount  complainant  had  paid  $1,200,  and  the  defendants  the 
remainder;  and  complainant  prays  for  a  decree  against  the  de- 
fendants,  as  his  co-securities,  for  contribution. 

The  defendants  resist  this  decree,  alleging  that  the  amount 
paid  by  complainant  was  raised  from  funds  placed  in  his  hands 
by  Whitney  in  his  lifetime,  or  out  of  monies  belonging  to  Whit- 
ney's estate  that  had  come  to  his  hands  since  Whitney's  death. 

To  sustain  this  defence,  Caldwell  and  Hunter  filed  their 
cross-bill,  from  which,  together  with  Sharp's  answer  and  the 
proof,  the  following  facts  appear:  A  short  time  before  his  death, 
James  G.  Whitney  purchased  a  stock  of  goods  in  the  eastern 
cities,  and  brought  them  to  Bedford  county,  his  residence. 
Being  in  debt,  he  did  not  open  the  goods,  but  secreted  a  portion 
of  them  in  Bedford,  and  removed  the  remainder  to  Nashville, 
and  pretended  to  have  sold  the  whole  stock  to  one  Joel  W. 
Rivers  of  Arkansas,  who  sold  the  goods  that  were  left  in  Bed- 
ford, at  the  house  of  Sharp,  to  Hickerson,  Bell  &  Co.,  of  Man- 
chester, taking  from  them  to  secure  the  payment,  one  note  for 
$2000  and  another  for  $785.  Shortly  afler  these  transactions 
Whitney  died,  and  Ravers  delivered  up  to  Mrs.  Whitney  the 
two  notes  on  Bell  and  Hickerman  as  the  property  of  Whitney, 
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telling  Scudder,  the  witness,  that  the  sale  of  the  goods  to  him 
by  Whitney  was  "a  mere  sh£im,"  and  that  the  notes,  in  fact, 
belonged  to  Whitney's  estate.  Mrs.  Whitney  having  obtained 
possession  of  the  notes,  placed  them  in  the  hands  of  Sharp, 
who  retained  them  a  short  time;  but  afterwards  gave  them  up 
to  Rivers  to  whom  they  were  payable.  Rivers  then  transferred 
to  Sharp  the  $785  note,  to  pay  certain  debts  due  from  Whit- 
ney's estate,  for  which  Sharp  was  bound  as  surety.  Sharp  has 
collected  said  money  from  Bell,  Hickerson  &  Co. 

One  Charles  D.  Steele  has  taken  out  letters  of  administration 
on  the  estate  of  James  G.  Whitney,  deceased,  and  has  filed  his 
bill  against  Sharp  and  others>  to  recover  the  effects  in  their 
hands  belonging  to  said  estate;  which  bill  has  been  heard  in  the 
Chancery  Court,  and  a  decree  has  been  made  against  Sharp 
for  the  money  so  received  by  him  on  said  note. 

The  complainants  in  the  cross  bill,  Caldwell  and  Hunter, 
contend  that  the  administrator  of  Whitney  is  not  entitled  to 
recover  the  effects  which  his  intestate  fraudulently  placed  in 
the  hands  of  Rivers,  and  which  have  since  come  into  the  hands 
of  Sharp  and  others. 

It  is  unquestionably  the  settled  doctrine  of  this  court,  that  as 
a  fraudulent  vendor  cannot  set  aside  the  conveyance  by  bis  bill, 
so  neither  can  his  personal  representative  be  heard  to  impeach 
such  conveyance  for  fraud.  Moody  vs.  JFVey,  Hump.  R.  567. 
If,  therefore.  Rivers  had  claimed  these  notes  for  which  the 
goods  were  sold,  as  being  his  property,  and  had  insisted  on  bis 
right  to  the  proceeds  by  virtue  of  the  pretended  sale  of  the 
goods  to  him,  the  administrator  of  Whitney  would  have  been 
repelled  from  a  Court  of  Chancery,  bad  he  come  by  his  bill  to 
set  aside  that  sale  as  fraudulent,  and  to  obtain  these  effects  as 
assets  of  the  estate  of  Whitney.  But  the  facts  do  not  present 
that  case.  After  the  death  of  Whitney,  Rivers  set  up  no  claim 
to  these  notes.  He  said  the  sale  was  a  sham,  and  that  the 
notes  belonged  to  Whitney's  estate,  and  he  delivered  them  up  to 
be  applied  in  payment  of  Whitney's  debts.  Although  it  be 
true,  that  a  fraudulent  vendor  cannot  be  heard  to  impeach  such 
sale, — ^yet  if  the  fraudulent  vendee  relinquish  all  claim  to  the 
property,  the  subject  of  the  fraudulent  contract,  and  declare  that 
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it  belongs  lo  the  vendor,  and  not  to  him,  there  is  nothing  in  the 
way  of  the  vendor's  title.  In  setting  up  a  claim  to  the  pro- 
perty, it  is  not  necessary  that  he  should  bring  the  fraudulent 
contract  into  question;  for  as  the  fraudulent  vendor  abandons  all 
claim  under  the  contract,  there  is  nothing  to  resist  the  claim  of 
the  rightful  owner.  Certainly  a  stranger  to  that  contract,  who 
may  have  possessed  himself  of  the  property,  cannot  resist  the 
owner's  title,  on  the  ground  that  such  property  had  once  been 
the  subject  of  a  fraudulent  contract.  No  one  can  set  up  such 
defence,  but  the  fraudulent  vendee,  and  those  who  are  purcha- 
sers from  him.  In  the  case  before  us,  Sharp  did  not  receive 
the  note  as  the  property  of  Rivers,  but  as  the  property  of  Whit- 
ney. He  was  to  apply  it  to  the  payment  of  Whitney's  debts, 
for  which  he  was  liable.  No  consideration  passed  between  him 
and  Rivers,  and  Rivers  treated  it  as  Whitney's  property  by 
delivering  it  to  Sharp,  to  pay  the  debts  to  Whitney. 
We  think,  therefore,  that.  Sharp  could  not  resist  the  claim  of 

the  administrator,  and  that  the  chancellor  was  correct  in  de- 
creeing against  him. 

2d.  But  if  Sharp,  by  reason  of  his  possession  of  this  note, 
should  be  regarded  as  executor  de  son  tort^  we  think  this  cross- 
bill is  not  the  proper  method  for  reaching  the  fund.  An  exeoir 
tor  de  son  tort,  cannot  retain  for  his  own  debt,  but  he  is 
liable  to  creditors,  or  to  the  rightful  administrator,  for  the  en- 
tire funds  in  his  hands.  A  bill  in  Chancerv  does  not  lie  to  re- 
cover  from  an  executor  de  son  tort  a  debt,  unless  the  bill  be  filed 
in  behalf  of  all  the  creditors  for  a  pro  rata  distribution  of  the 
funds  in  the  hands  of  such  executor.  But  such«is  not  the  frame 
of  this  bill.  The  cross  bill  states  a  proper  ground  of  defence 
to  the  original  bill,  in  the  allegation  that  Sharp  had  been  in- 
demnified by  the  reception  from  Whitney,  in  his  lifetime  of  ef- 
fects to  the  amount  of  debts  he  had  paid.  If  that  statement 
had  been  true,  he  could  have  had  no  claim  on  his  co-securities, 
having  been  indemnified  by  their  principal.  But  the  reception 
of  Whitney's  effects  after  his  death,  could  be  no  indemnity, 
for  he  could  not  retain  for  his  debts.  The  whole  fund  might 
be  taken  out  of  hi§  hands  by  creditors,  or  by  the  rightful  ad- 
ministrator.    There  is,  therefore,  no  connection  between  Sharp's 
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claim  to  contribution  in  this  case,  and  the  fact  that  he  is  execur 
tor  de  son  tort.  For  the  establishment  of  the  fact  that  he  is  er- 
eciUor  de  son  tort,  furnishes  no  equitable  ground  to  repel  bis 
claim  for  contribution;  because  the  funds  that  constitute  him 
such  executor,  cannot  be  applied  to  his  indemnity. 


Wynne  etals  vs.  Edwards. 

1.  A  naked  order  of  the  County  Court  diBcbuging  a  surety  in  a  constable'v  bond  is 
void  and  operated  no  injury  to  the  other  sureties. 

2.  An  order  of  the  Circuit  Judge,  that  bonds,  notes,  depositions  be  made  a  part  of  the 
record  is  void,  and  they  can  only  become  such  by  a  bill  of  exceptions. 

This  judgment  was  rendered  in  the  Circuit  Court  of  Sum- 
ner county  by  Judge  Maney.  From  this  judgment  the  defend- 
ants appealed. 

Guild  and  Baldridge^  for  plaintiffs  in  error. 
TrousdaUj  for  defendant  in  error. 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  which  judgment  was  rendered  in  the  Cir- 
cuit Court  of  Sumner  against  John  Walsh,  constable,  and  Al- 
fred R.  Wynne,  James  A.  Blackmore,  and  Joel  Parish,  his 
sureties.  There  is  no  bill  of  exceptions,  but  there  is  an  order 
made  by  the  Court,  that  a  copy  of  the  constable's  bonds  and 
the  proceedings  therein  be  made  part  of  of  the  record  and  sent 
up  with  the  transcript. 

In  pursuance  of  this  order  the  Clerk  certifies  a  bond  to  this 
court,  from  which  it  appears  that  Isaac  P.  Parker  was  a  co- 
surety with  the  plaintiffs  in  error;  he  also  certifies  an  order  of 
the  County  Court  of  Sumner  made  at  its  April  term,  1844,  by 
which,'  on  motion  it  was  ordered  that  Isaac  P.  Parker  be  re- 
leased from  his  securityship  of  John  Walshj  constable,  in  dis- 
trict No.  5,  whereupon  Joel  Parish  appeared  and  acknowledg- 
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edged  the  bond  entered  into  at  a  former  term  of  the  court  by 
the  said  John  Walsh,  Isaac  P.  Parker,  A.  R.  Wynne  and  James 
Blackmore,  two  objections  are  now  taken  to  the  judgment  of 
the  Circuit  Court. 

1st.  That  the  release  by  the  County  Court  of  Isaac  P.  Park- 
er and  the  substitution  of  Joel  Parish  in  his  stead,  is  a  release 
of  all  the  sureties. 

2d.  That  if  Parker  be  still  bound  as  surety  there  is  no  judg- 
ment against  h^m,  which  under  the  decision  of  this  court  must 
reverse  the  judgment,  in  as  much  as  a  judgment  on  motion 
must  be  against  all  the  sureties. 

As  to  the  first  objection,  we  are  clearly  of  opinion  that  the 
order  of  the  county  court  releasing  I.  P.  Parker  is  a  nullity  and 
that  he  is  still  a  party  to  the  bond,  and  of  course  his  co-sureties 
have  not  been  injured  by  the  order. 

As  to  the  record  it  is  to  be  observed,  that  this  court  has  only 
held  that  the  judgment  must  be  against  the  living  sureties;  if 
one  be  dead,  steps  may  be  taken  by  motion  upon  the  bond 
without  noticing  him;  whether  Parker  be  alive  or  dead,  does  not 
appear  from  this  record. 

But  there  is  an  unanswerable  objection  to  a  reversal  of  this 
judgment: — ^there  is  no  bill  of  exceptions  by  which  the  bond  be- 
comes a  part  of  the  record,  and  we  cannot  therefore  notice  it. 
There  is  an  order  upon  the  minutes  by  which  it  is  directed  that 
the  bond  and  proceedings  thereon  be  made  a  part  of  the  re- 
cord, but  this  will  not  do;  before  extraneous  matters  can  become 
part  of  the  record,  it  must  be  examined  and  authenticated  un- 
der the  hand  and  seal  of  the  judge;  it  is  a  high  exercise  of  ju- 
dicial power  to  make  extraneous  matters  part  of  the  record, 
and  if  it  be  not  exercised  with  great  care,  may  be  productive  of 
much  mischief.  Therefore  it  is  required,  that  if  the  extrane- 
ous matter  be  in  parol  it  must  be  included  in  a  bill  of  excep- 
tions; if  it  be  in  writing,  it  must  be  either  introduced  into  or  ap- 
pended to  the  bill  of  exceptions  in  such  a  manner  as  that  the 
authentication  of  the  judge  will  reach  it.  Upon  what  princi- 
ple then,  can  a  judge  make  an  order  that  deeds,  bonds,  notes, 
deposition  &c.  shall  become  a  part  of  the  record  and  leave  it  to 

the  clerk  to  certify  them  and  authenticate  themf    It  is  his  duty 
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to  do  it  himself;  much  mischief  might  result  from  such  a  prac- 
tice, and  we  cannot  support  it. 

If  the  bond  and  proceedings  thereon  had^been  spread  upon 
the  minutes  they  necessarily  having  to  be  signed  by  the  Judge, 
the  bond  and  proceedings  would  have  been  authenticated  by 
him,  and  the  clerk  could  not  possibly  make  a  mistake,  in  send- 
ing them  up. 

Affirm  the  Judgment. 


WiNDLB  vs.  Coffbb's  Repruentatwei. 

1.  Wlraretbe  defendant  rested  his  title  to  real  estate  saed  for  upon  a  sale  of  mort- 
gained  premises,  by  order  of  a  Court  of  Chancery,  and  there  was  no  order  of  sale, 
and  confirmation  of  the  sale,  appearing  on  the  record  introduced  aserideiice  of  title: 
It  is  held,  that  the  complainant  should  not  be  permitted  to  urge  this  objectioo, 
when  the  validity  of  the  decree  and  sale  had  been  assumed  by  the  parties  in  the 
pleadings. 

2.  When  a  decree  directed  that  real  estate  be  exposed  to  public  sale  to  the  highest 
bidder  for  cash,  at  a  specified  time  and  place,  and  the  Marshal  made  a  deed,  reeit" 
ing  that  he  sold  upon  an  order  of  sale  and  a  copy  of  the  decree:  It  is  held,  that  the 
sale  was  valid,  though  the  record  exhibited  no  order  of  sale  or  cmifirmation  of  such 
sale. 

» 

Windle  was-  indebted  to  Joel  T.  Coffee,  and  on  the  27th  of 
October,  1825,  executed  to  him  a  mortgage  upon  a  tract  of  land 
in  Overton  county.  Coffee's  debt  at  the  date  of  the  mortgage 
was  $1,233  21.  In  the  beginning  of  the  year  1827,  Cofifee 
with  Windle's  assent  went  into  possession  of  the  tract  of  land» 
and  so  continued  until  his  death,  in  March  1837.  ,  In  the  year 
1827  the  United  States  filed  a  bill  in  the  Circuit  Court  of  the 
United  States,  holden  at  Nashville,  setting  up  a  judgment 
against  said  Windle,  charging  Coffee's  mortgage  to  be  fraudu* 
lent,  and  praying  that  it  might  be  set  aside,  or  if  found  to  be 
bonajidey  that  it  might  be  foreclosed,  the  land  sold,  and  after 
paying  Coffee's  debt,  the  surplus  applied  to  its  debt.  Coffee 
and  Windle  both  answered  this  bill,  denying  the  fraud  and  as* 
serting  the  honesty  of  Coffee's  debt.  A  decree  was  made  in 
this  cause  upon  bill  and  answers,  foreclosing  the  mortgage, 
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aod  directing  a  sale  of  the  land,  to  pay,  first,  Coflfee's  debt. 
This  decree  bears  date  15th  Junet  1829*  No  account  was  or- 
dered or  taken  of  rents  or  profits,  qor  was  it  demanded  by 
Windle.     This  decree  is  as  follows: — 

<'Be  it  remembered,  that  the  above  cause  came  on  to  be  heard 
before  the  Honorable  John  McLean  and  John  McNairy,  Judges, 
and  upon  this  15th  day  of  June,  1829,  upon  bill  and  answers, 
and  it  appearing  to  the  satisfaction  of  the  court,  that  the  said 
Joseph  H.  Windle  was  indebted  to  the  United  States  as  charg- 
ed in  said  bill.  It  also  appearing  to  the  satisfaction  of  the 
court,  that  said  Windle  was  indebted  to  said  Cofibe  in  the 
sum  of  $1,225  85},  as  stated  in  the  answer  of  the  said  Joel 
T.  Cofiee,  and  that  the  said  land,  described  in  said  bill,  had 
been  mortgaged  by  said  Joseph  H.  Windle,  to  the  said  Joel  T. 
oo  the  27th  day  of  October,  1825,  to  secure  him  in  the  pay- 
ment of  the  aforesaid  debt  of  $1,225  85}.  It  is,  therefore, 
ordered,  adjudged  and  decreed  by  the  court,  that  said  mort- 
gage be  forever  foreclosed,  and  that  said  land  be  exposed  to 
public  sale  to  the  highest  bidder  for  cash,  at  the  court  house  in 
the  town  of  Monroe,  in  the  county  of  Overton,  on  the  first  Mon- 
day of  September  next;  and  that  so  much  of  the  proceeds  there- 
of as  shall  be  sufficient  to  pay  the  debt  of  the  said  Joel  T. 
^U^rst  be  applied  to  the  payment  of  his  debt,  and  the  bal- 
ance, if  any,  or  so  much  thereof  as  shall  be  sufficient,  shall  be 
applied  to  the  payment  of  the  judgment  of  the  United  States, 
as  specified  in  said  bill,  together  with  the  costs  of  the  suit  at 
law,  and  the  costs  of  this  suit,  and  the  residue,  if  any,  shall  be 
paid  over  to  the  said  Joseph  H.  Windle." 

There  is  in  the  record  a  deed,  dated  18th  October,  1829, 
from  Robert  Purdy,  Marshal,  to  Joel  T.  Coflfee,  which  recites, 
that  said  land  was  sold  under  said  decree,  and  by  an  order  of 
sale  issued  under  it.  No  such  order,  however,  appears  of  re- 
cord in  the  said  Court  of  the  United  States,  and  the  deed  is  the. 
only  evidence  of  the  sale. ,  Cofiee  received  this  deed,  however, 
and  had  it  registered  in  Overton  county,  April  28th,  1830,  all 
the  time  keeping  possession  of  the  land. 

Nothing  was  said  or  done  by  Windle  to  question  Cofiee's 
title,  till  about  the  year  1836,  when  Cofiee  having  made  an  ef- 
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fort  to  sell  the  land,  Windle  interposed  an  objection,  of  what 
precise  nature,  it  does  not  appean  Upon  the  sale  to  Cofiee  by 
the  Marshal,  it  would  seem,  he  bid  only  five  hundred  dollars 
for  the  land,  leaving  a  large  balance  of  debt  still  due  by  Win* 
die.  No  steps  were  ever  taken  by  Coflfee,  however,  to  enforce 
the  collection  of  this  balance.  Windle  during  Cofiee's  posses- 
sion, occasionally  cultivated,  in'some  way,  some  small  portion 
of  the  land,  and  got  fire  wood,  &c.  from  it,  be  residing  near  the 
land  on  another  tract.  Cofiee,  after  Windle's  interfefrence  to 
prevent  his  selling  the  land,  said  on  one  or  two  occasions,  that 
he  would  as  soon  have  his  money  with  6  per  cent  as  the  land. 
Thus  matters  were  when  Cofiee  died  in  1837;  after  his  death 
his  administrators  attempted  to  collect  of  Windle  the  balance 
of  the  debt  originally  secured  by  the  mortgage.  Windle  on 
the  27th  of  October,  1838,  files  his  bill  in  the  Chancery  Couit 
at  Livingston,  to  enjoin  the  administrators  from  proceeding  to 
collect  said  balance  of  debt;  to  be  allowed  to  redeem  the  land, 
and  for  an  account  of  all  subsisting  claims  between  him  and 
Coffee's  estate*  He  alledges  that  the  land  was  sold  under  the 
decree,  but  that  Coffee  bought  under  an  agreement  between 
him  and  Coffee,  that  it  should  be  still  redeemable,  and  that 
Cofiee  so  held  the  land  till  his  death.  The  agreement  is  de- 
nied by  the  answers  and  all  the  statutes  of  limitation  relief  on 
by  way  of  defence.  Proof  was  taken,  which  failed  to  show  an 
agreement  as  to  redemption,  and  the  bill  was  dismissed  by 
Chancellor  Williams. 
From  this  decree  an  appeal  was  taken  to  this  court. 

Jamei  CktmyabeUt  for  complainant. 

In  the  year  1828,  Windle  was  indebted  to  the  United  States 
by  judgment,  and  a  bill  was  filed  against  Windle  and  Coffee, 
and  in  1829,  a  decree  was  obtained,  stating  that  Windle  had 
executed  said  mortgage,  and  decreeing  that  the  same  be  fore- 
closed, and  the  land  sold,  and  the  debt  due  Cofiee  first  paid,  and 
the  balance  be  applied  in  discharge  of  thcf  judgment  due  the 
United  States.  In  this  decree  no  commissioner  was  appointed 
to  execute  it,  nor  does  it  legally  appear  it  ever  was  executed, 
or  that  any  thing  was  ever  done  with  it  as  required  by  law* 
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The  decree  remains  a  perfect  dead  letter  on  the  records  of  the 
federal  Court  at  Nashville. 

A  deed  is  introduced  into  the  record  which  deed  recites,  that 
James  N.  Menifee,  Deputy  for  Robert  Purdy ,  Marshall  of  West 
Tennessee,  had  undertaken  to  sell  the  land,  and  Cof&e  bought 
it  for  $600;  the  deed  says  there  was  ao  order  of  sale,  it  does 
not  appear  from  the  record  that  this  formality  was  observed;  it 
does  not  appear  than  any  order  of  sale  was  ever  issued;  there 
is  no  evidence  of  sale  or  confirmation  of  sale;  this  is  too  recent 
an  occurrence  to  indulge  in  presumptions.  This  sale  if  it  ever 
did  occur,  of  which  there  is  noevidence,  took  place  in  1829,  the 
order  of  sale  issued  in  1829,  this  bill  was  filed  in  1838,  less 
than  ten  years  afterwards;  it  will  be  straining  the  doctrine  of 
presumption  too  far  certainly  to  say  that  James  N.  Menifee 
was  appointed  to  execute  this  decree,  when  there  is  nothing  in 
the  record  to  show  it* 

To  say  that  we  will  presume  that  there  was  an  order  of  sale 
when  there  is  nothing  in  the  record  to  show  it,  and  when  the  de* 
cree  of  the  federal  court  does  not  appoint  James  N.  Menifee 
or  Robert  Purdy  to  execute  it,  and  does  not  command  the 
Clerk  to  issue  an  order  of  sale,  would  be  straining  the  doctrine 
of  presumptions  farther  than  ever  this  court  was  asked  to  strain 
it  even  in  relation  to  proceedings  before  Justices  of  the  Peace. 
Ton  are  asked  in  defiance  of  what  appears  in  the  record,  in  a 
case  not  ten  years  decided — ^to  presume  that  James  N«  Menifee 
was  appointed  to  execute  this  decree,  when  the  record  shows 
no  such  thing.  This  is  not  a  case  of  a  record  being  destroyed 
by  time  or  accident;  this  is  not  a  case  of  a  record  being  lost;  as 
they  frequently  are  in  controversies  before  Justices  of  the 
Peace.  This  is  not  a  case  where  the  record  cannot  be  found,  as 
they  frequently  are  in  controversies  before  Justices  of  the 
Peace,  where  they  render  two  or  three  thousand  judgments  in 
the  course  of  a  year,  and  throw  them  all  together  in  a  solid  heap* 
This  is  a  case  from  the  Federal  Court,  one  of  the  most  impor- 
tant judicial  tribunals  in  the  State,  where  the  officers  of  the 
court  are  presumed  to  be  men  of  superior  intelligence^  learning 
and  science  in  the  administration  of  justice,  and  where  we  can- 
not but  presume,  if  we  presume  anything,  that  a  record  is  kept 
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of  every  thing  that  is  done,  and  where  we  cannot  presume  that 
the  record  is  lost,  for  here  it  is  produced  and  contains  no  ap* 
pointment  of  Jas.  N.  Menifee  to  execute  the  decree,  it  contains 
no  sale  or  confirmation  of  sale;  undoubtedly  the  counsel  of  the 
defendants  must  show  these  things,  and  must  furnish  record 
evidence  of  the  facts,  if  they  wish  to  avail  themselves  of  a  title 
or  preteuce  of  title  derived  to  them  under  the  decree  of  the  Fed- 
eral Court;  if  they  do  not,  the  pretended  sale  of  James  N.  Men- 
ifee is  a  nullity.  Who  authorised  Jas.  N.  Menifee  to  sell  this 
tract  of  land?  Where  is  his  authority?  They  produce  a  de- 
cree— ^that  shows  no  authority.  Where  is  his  appointment? 
The  record  must  show  that  he  is  appointed.  They  produce 
no  record  showing  it.  The  proceeding  then  in  the  Federal 
Court  is  a  perfect  nullity;  the  burden  of  proof  lies  upon  them, 
to  show  that  this  was  a  legal  sale.     They  do  not  show  it. 

The  result  of  the  matter  is,  if  there  was  nothing  else  in  the 
case,  that  Coffee  having  entered  on  the  land  as  mortgagee,  and 
nothing  having  occurred  to  change  that  relation  since — ^he  still 
holds  as  mortgagee.  There  is  no  statute  of  limitations  as  be- 
tween mortgagor  and  mortgagee  and  the  evidence  fully  estab- 
lishes that  the  land  was  mortgaged  by  Windle  to  Coffee,  and 
pending  that  relation  of  mortgagor  and  mortgagee  Ooflfee  took 
possession. 

He  took  po'ssession  then  as  mortgagee,  and  there  is  no  statute 
of  limitatbns;  no  lapse  of  time  to  bar  Windle;  his  alledged  pur- 
chase did  not  do  it.  His  alledged  void  purchase  under  the  de- 
cree of  the  Federal  Court  did  not  do  it. 

2.  But  even  supposing  the  sale  under  the  decree  of  the  Fed- 
eral Court  to  have  been  valid,  it  did  not  change  the  relation  in 
which  Coffee  held  the  land.  The  evidence  fully  establishes, 
that  Coffee  bought  the  land  to  protect  Windle,  as  well  as  to 
secure  bis  own  debt,  and  by  the  understanding  of  the  parlies 
the  lelation  of  mortgagor  and  mortgagee  still  continued. 

Edwin  H.  Ewingt  for  the  defendant. 

1st  No  redemption  can  be  allowed  because  the  case  made 
out  in  the  bill  and  denied  by  the  answer  is  not  sustained  by  the 
proof.    The  complainant  fails  to  sustain  his  own  case  and  the 
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defendant  makes  out  no  case  for  him  in  the  answer.  The  sale 
to  and  purchase  by  Cofiee,  are  stated,  are  not  impeached,  are 
admitted  by  the  answers  and  tjie  ground  taken  is  of  an  agree- 
ment made  by  Cofiee  at  the  sale  t(\  permit  a  redemption  as  if 
the  sale  had  not  been  made;  this  agreement  is  not  proved.  The 
cases  on  this  point  are  familiar  to  the  court.  The  last  was  one 
of  Stockard  vs.  Robards  ^  Smith  decided  at  the  December 
tend,  1844,  of  this  court. 

2d.  Suppose  this  view  incorrect,  or  inapplicable,  then  it  is 
argued  that  even  if  no  agreement  as  stated  took  place,  as  there 
is  no  sufiSlcient  evidence  of  a  sale  under  the  decree,  that  after 
the  decree  of  foreclosure,  the  possession  of  Cofiee  would  be  that 
of  mortgagee  and  that  Windle  might  at  any  time  have  an  ac- 
count and  redeem.  This  court  decided  in  the  case  of  Wood  vs. 
Jones^  Meigs,  512,  that  the  statute  of  limitation  does  not  ap- 
ply between  mortgagor  and  mortgage^.  Between  Windle 
and  Cofiee  this  relation  was  dissolved  by  the  decree  of  fore- 
closure, and  the  deed  is  evidence  that  it  was  claimed  to  be 
dissolved  by  Cofiee,  and  from  the  time  of  the  reception,  and 
registration  of  that  deed,  at  all  events  the  statute  would  begin 
to  operate  between  Coffee  and  Windle.  What  then  is  the  ef- 
fect of  a  decree  of  foreclosure.  Its  whole  object  is  to  bar  the 
right  of  redemption.  Where  a  sale  is  not  ordered  no  one  will 
deny  that  it  has  this  effect.  Where  a  sale  is  ordered  and  time 
is  given  the  mortgagor  to  pay  the  debt,  and  he  fails  to  pay  the 
money  within  the  time,  can  he  stop  the  sale  of  the  master  by  a 
tender  of  the  money  and  by  filing  a  bill  again  to  redeem,  or 
must  he  let  the  sale  go  on  and  take  the  surplus?  Has  the  rule 
adopted  by  our  courts  of  having  a  sale  and  giving  the  surplus  / 
to  the  mortgagor  changed  the  whole  nature  and  effect  of  de- 
crees of  foreclosure?  Can  he  forfeit  his  day,  out  of  court,  and 
ID  court,  and  come  in  at  last  and  stand  upon  the  same  ground 
precisely  as  if  there  had  been  no  laches  and  no  forfeiture? 
Does  he  not  by  the  decree  lose  his  right  in  the  land,  as  land, 
and  retain  only  his  right  to  the  surplus?  If  he  do,  then  the  re- 
lation of  mortgagor  and  mortgagee  is  dissolved  by  the  decree 
of  foreclosure. 

It  is  not  denied  that  the  mortgagor  retains  rights,  but  what 


\ 


426  NASHVILLE, 

[Windle  v«.  Ooffee*0  BepreseDtaiiVeB.] 

are  they?  they  are  rigbls  under  the  decree.  He  may  have  the 
decree  enforced.  He  may  file  his  bill  to  have  it  enforced,  if 
there  should  be  unreasonable  delay,  and  this  because  of  his 
right  to  the  surplus.  Byt  if  the  relation  of  mortgagor  and 
mortgagee  is  dissolved  by  the  decree  and  the  mortgagee  after 
that  remains  in  possession,  especially  if  he  receives  and  has 
registered  a  deed  for  the  land,  he  may  acquire  a  title  to  the 
land,  as  if  the  relation  referred  to  had  never  existed.  In  this 
case  there  was  more  than  seven  years  possession  after  the  mar- 
shal's deed. 

Suppose  Cofiee  had  not  been  in  possession  previously  to  the 
decree  of  foreclosure,  but  had  gone  and  taken  possession  im- 
mediately after  it^  and  neglected  to  have  the  decree  enforced, 
would  he  have  been  in  as  mortgagor?  What  would  have  been 
Windle's  remedy?  To  apply  to  have  the  decree  enforced? 
This  (t  is  now  too  la|e  to  do;  at  all  events  he  has  not  applied 
to  do  80,  either  in  the  form  of  his  proceeding,  or  in  the  proper 
forum.  The  United  States  must  be  a  party  to  any  proceeding 
having  for  its  object  the  enforcement  of  the  decree. 

A  bill  to  redeem  after  a  decree  of  foreclosure  and  without 
any  new  agreement,  between  the  parties  to  the  original  suit,  is 
certainly  an  anomaly.  I  can  well  understand  how  by  the  lapse 
of  time,  and  a  change  of  circumstances,  it  might  become  ne- 
cessary to  file  a  new  bill  to  have  an  old  decree  enfotced,  and 
that  accounts  might  have  to  be  taken  between  the  parties,  by 
which  the  amount  of  debt  might  be  varied,  but  certaiidy  the 
very  issue  in  the  old  litigation  could  not  be  brought  up  and 
again  agitated. 

The  decree  on  the  Bill  of  the  United  States  was  a  final  de- 
cree and  remained  merely  to  be  executed.  It  was  a  decree  in 
favor  of  a  party  who  had  a  right  to  redeem  or  to  compel  a  fore-  * 
closure  and  sale,  and  Windle  cannot  now  be  heard  to  aver 
any  thing  against  it.  That  Cofiee's  possession  was  adverse 
from  the  date  of  the  deed,  there  is  no  doubt,  the  law  presumes 
it  to  have  been  so,  and  the  evifl^uce  shows  it  to  have  been 
so.  There  is  nothing  then  in  the  case  to  prevent  the  op- 
eration of  the  statute  of  limitations  of  1819,  Coflfee  having 
been  in  possession  more  than  seven  years  under  bis  deed  before 
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the  filing  of  the  bill.  Windle's  cultivation  and  use  of  fire 
wood  was  merely  permissive  and  he  should  have  asserted  his 
claim  by  suit.  That  a  decree  of  foreclosure  is  a  final  decree, 
see  Ray  vs.  Law^  3  Cranch  179;  4th  Dana;  5th  Stewart  138. 

3d.  There  is  no  offer  in  the  bill  to  pay  our  debt,  interest  and 
costs,  and  this  is  absolutely  essential  in  a  bill  to  redeem.  See 
Beeckman  vs.  Frostj  18th  Johns,  654;  and  same  case,  Ist  Johns, 
ch.  Re.  288. 

4th.  It  may  be  that  Windle  would  have  had  a  right  to  re- 
deem after  a  sale  under  the  decree  of  the  United  States,  had 
such  decree  been  made  in  our  State  Courts,  but  this  right  would 
have  been  only  a  statutory  right  and  must  have  been  exercised 
strictly  in  accordance  with  the  statute.  This  right  has  no  an-* 
alogy  to  the  general  right  of  redemption  under  a  mortgage  and 
does  not  affect  the  principles  above  laid  down  in  regard  to  efiect 
of  a  foreclosure. 

MeigSj  for  defendants. 

A  sale  though  evidenced  by  a  deed  absolute  on  its  face,  and 
registered  as  a  deed,  will  be  a  mortgage  between  the  parties,  if 
intended  by  them  to  be  merely  a  security  for  a  debt.  And  this 
intention  may  be  shown  by  parol.  Overton  vs.  Bigelaw,  3  Yerg. 
513-^21;  4  Kent's  Com.  142;  Marks  vs.  Pdl,  1  John.  Ch.  R. 
594. 

But,  then,  this  parol  proof  must  be  clear,  decisive  and  with- 
out doubt,  or  otherwise  no  man  would  be  safe  in  his  title,  either 
to  real  or  personal  property.  Lane  vs.  Dickinsanf  10  Yerg. 
373-376.  Circumstantial,  as  well  as  other  kinds  of  proof,  is 
competent  to  establish  this  intention.  Thus,  if  the  sale  was 
for  a  very  small  consideration,  that  would  be  a  circumstance 
leading  to  show  the  intention  to  give  and  reserve  the  right  of  re- 
demption. Ibid;  Cantvay^s  ex^rs.  vs.  Alexander^  7  Cranch, 
241.  An  endorsement  made  on  the  deed  by  the  party  to  whom 
it  is  made,  that  the  maker  of  it  was  to  have  the  property  upon 
the  payment  of  a  certain  sum;  a  credit  of  a  certain  sum  en- 
dorsed, in  which  the  payment  is  specified  slb  part  of  the  money 
advanced  to  the  maker  of  the  deed  for  the  property  conveyed 

in  it, — ^these  are  circumstances  from  which  the  redeemable  na- 
53— Vol.  vii. 
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tare  of  the  conveyaace  may  be  inferred.  Goodwin  vs.  Htmtf 
3  Terg.  124-127;  Yurborough  vs.  Newdl,  10  Yerg.  876-380; 
Hammond  vs.  Hopkins^  3  Yerg.  525-532;  SRckman  vs.  CatUreUf 
9  Yerg.  174,  180-183.  See  1  Powell,  Mort.  382,  note  H, 
and  an  ^'Epitome  of  points,"  389,  note. 

In  Whiting  vs.  White^  Cooper,  1,  same  case  2  Cox,  290, 
the  Chancellor,  Alvanly,  regrets  that  parol  evidence  was  ever 
admitted  in  this  class  of  cases;  and  says,  "it  ought  to  be  clear, 
unequivocal,  and  to  show  a  deliberate  intention  of  giving  a  re- 
demption."    1  Powell,  382a,  383a. 

In  this  case,  there  is  no  evidence  that  Coffee  at  the  time  of 
the  purchase,  had  promised  that  Windle  should  redeem,^-ex- 
cept  the  circumstances  of  the  low  price  at  which  the  land  sold. 

Execution  sales  have  been  sustained  in  this  State,  made  un- 
der a  Ji.  fa.  irregularly  issued.  Riuzf3l  vs.  /SfifMon,  3  Hay w. 
57-59;  Waller  vs.  Whitende,  4  Hayw.  191.  So  where  no  judg- 
ment was  entered  on  the  verdict.  BlacJAum  vs.  AUen^  3 
Hayw.  31-36. 

If  sales  at  law  can  be  sustained  in  the  circumstances  of  tbe 
above  cases,  it  would  seem  that  irregular  sales  in  equity  would 
as  effectually  transfer  to  the  purchaser  a  good  title.  In  this 
ease,  if  the  purchaser  had  been  a  stranger,  it  would,  according 
to  the  above  cases,  have  vested  the  purchaser  with  a  good  title. 
The  only  reason  why  the  sale  in  this  case  can  be  said  not  to 
have  this  effect,  is,  that  there  was  some  agreement  between  the 
parties,  that  the  mortgagee  should  purchase  for  the  mortgagor. 
The  evidence  is  not  sufficient  to  show  any  such  agreement. 

Goodalli  for  defendants. 

Fogg  and  Tvmey^  for  complainants. 

Rbbsb,  J.  delivered  the  opinion  of  the  court. 

The  bill  alledges,  that  the  ancestor  of  tbe  present  complain- 
ants, in  1825,  mortgaged  a  tract  of  land  to  his  son-in-law,  the 
ancestor  of  the  defendants,  to  secure  a  debt  of  about  $1200 — 
and,  about  1827,  was  let  into  possession  of  the  land.     About 
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that  time  a  judgment  having  been  obtained  against  the  com- 
plainant in  the  Federal  Circuit  Court  at  Nashville,  by  the 
United  States  for  a  large  amount,  the  said  United  States  on  the 
Chancery  side  of  said  court,  filed  their  bill  against  said  Win- 
die  and  Cofiee,  to  have  a  foreclosure  of  said  mortgage,  and  a 
foreclosure  of  the  same  was  decreed  accordingly,  and  a  sale 
ordered,  and  a  sale  made  in  1829,  at  which  Cofiee  became  the 
purchaser  for  the  sum  of  $500*  But  the  bill  further  alledges 
that  notwithstanding  such  decree,  sale>  and  purchase  &c.,  it 
was  understood  between  said  Windle  and  Coffee,  that  the  re- 
lation of  mortgagor  and  mortgagee  should  continue  between 
them — and  the  object  of  the  bill  is  to  decree  this  a  mortgage. 
CoflEee  died  in  1637,  before  the  filing  of  this  bill  The  answer 
is  filed  by  his  representatives,  they  admit  the  mortgage,  its  fore- 
closure, the  sale  made,  and  the  purchase  by  Cofiee. 

They  deny  that  at  such  sale,  he  acted  at  all  on  behalf  of 
Windle,  but  insist,  that  he  purchased  for  himself,  and  with  the 
purpose  to  get  a  good  title  for  himself.  They  deny  that  there 
was  at  the  time  of  said  purchase,  or  after,  any  understanding 
or  agreement  between  Windle  and  Coffee,  that  the  relation  of 
mortgagor  and  mortgagee  subsisting  between  them  before  said 
decree  of  foreclosure  should  continue*  But  they  insist  that 
Coffee  for  the  balance  of  his  life,  a  period  of  8  or  9  years,  con- 
tinued in  the  exclusive  possession  of  said  land  claiming  to  be, 
and  exercising  the  rights  of  owner.  It  is  obvious  from  this 
statement  of  the  allegations  of  bill  and  answer,  that  the  only 
issu^made  between  the  parties,  relates  to  the  question  of  fact, 
whether  at,  or  after  the  purchase  by  Cofiee,  it  was  agreed  and 
understood  between  him  and  Windle,  that  the  relation  of  mort- 
gagor and  mortgagee,  and  the  rights  incident  to  such  relation 
should  continue  to  exist. 

It  is  not  deemed  necessary,  that  we  should  here  state  the  ev- 
idence in  the  record  intended  to  bear  upon  this  question  on 
either  side.  We  will  content  ourselves  with  stating  that  there 
is  no  adequate  or  satisfactory  proof  to  establish  such  agreement 
or  understanding.  * 

From  this  general  statement,  it  would  of  course  result,  that 
we  should  dismiss  the  bill. 
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But  the  complainants  insist  here,  that  the  record  of  the  chan- 
cery proceedings  in  the  Federal  Court  for  foreclosure  and  sale 
of  the  mortgaged  premises,  Gled  as  testimony  by  the  one  par- 
ty, or  the  other  in  the  court  below  in  this  case,  does  not  show  a 
valid  sale  of  the  equity  of  redemption,  and  an  efl^tive  invest- 
ment of  title  in  the  defendants'  ancestor. 

The  order  of  sale  and  its  return  to  court  and  confirmation  are 
not  shown.     There  are  two  answers  to  this  objection: 

First,  not  only  is  there  no  issue  made  up  between  the  parties, 
as  to  the  legal  validity  of  the  decree  of  foreclosure,  the  sale 
and  purchsLse,  but  the  existence  and  validity  of  these  proceed- 
ings are  upon  both  sides  assumed,  or  taken  for  granted. 

If  their  validity  had  been  questioned  in  the  pleadings,  or  in 
the  proceedings  below,  the  record  might  perhaps  have  been 
made  perfect  But,  at  all  events  in  the  actual  state  of  the  issue, 
we  do  not  think  the  complainants  should  or  can  be  permitted 
to  place  themselves  upon  that  ground. 

But,  secondly,  these  proceedings  are  not  void.  The  United 
States  had  a  judgment  at  law,  for  the  sum  nearly  of  $6000,  of 
which  they  sought  satisfaction,  by  subjecting  Windless  Equity 
of  redemption  to  sale.  The  defendants  Windle  and  Cofiee  in , 
their  answers  both  asserted  the  existence,  and  bona  Jides  of  the 
mortgaged  debt.  There  was  therefore  no  need  of  an  account 
between  them,  none  was  prayed  forty  them;  a  decree  was  pro- 
nounced to  foreclose  the  mortgage.  This  was  a  final  decree, 
and  terminated  the  relation  of  mortgagor  and  mortgagee,  but 
the  decree  proceeds  further  to  order  that  said  land  be  ex- 
posed to  public  sale,  to  the  highest  bidder  for  cash,  at  the  Court 
house,  in  the  town  of  Monroe,  in  the  county  of  Overton,  on  the 
first  Monday  in  September  next,  and  decree  proceeds  to  direct 
how  the  amount  of  the  sale  shall  be  applied;  here  is  a  very  re- 
markable decree,  it  fixes  the  terms,  the  place  and  the  day  of 
sale,  it  is  more  precise  than  an  order  of  sale  would  be — ^a  copy 
of  the  decree  itself  would  be  an  order  of  sale.  The  marshal 
it  appears  made  the  sale,  upon  an  order  of  sale  and  copy  of 
theddfcree;so  he  recites  in  his  deed  to  Coffee.  No  formal  con- 
firmation of  the  sale  took  place — all  parties  acquiesed;  and  we 
hold  under  such  circumstances,  that  this  sale  is  not  invalid,  but 


DECEMBER  TERM,  1846.  431 

[Webb  and  Foster  vs.  Patterson.] 

effective.  Windle  cannot  complain,  liis  mortgage  was  fore- 
closed, his  equity  of  redemption  sold.  Nothing  remains  in 
him  to  be  asserted  in  a  court  of  equity,  if  the  other  side  failed 
to  obtain  a  regular  title. 

Let  the  decree  of  the  Chancellor  be  affirmed. 


Wbbb  and  Foster  vs.  Pattbrson. 

1,  Whero  the  substance  of  a  contract  is,  to  secure  one  against  liability,  It  will  bo  con- 
strued a  mortgage,  without  regard  to  its  form. 

2.  The  mortgagor  must  pay  the  necessary  expenses  of  recovering  a  miiaway  slave,  on 
a  bin  filed  by  him  to  redeem.  The  law  is  the  same,  where  vendor,  at  tho  time  of 
sale,  with  liberty  to  re-purchase,  conceals  the  fact  from  the  vendee,  that  the  slave  is 
an  habitual  run  away. 

This  bill  was  filed  by  Webb  and  Foster  against  Patterson, 
in  the  Chancery  Court  at  Murfreesborough.  At  the  August 
term,  1844,  the  following  decree  was  entered: — 

''Be  it  remembered,  that  this  cause  came  on  to  be  hftard  be- 
fore Chancellor  Ridley,  on  the  bills,  answers,  replications  and 
proof  taken  in  the  cause.  Whereupon,  it  appeared  to  the  court, 
that  on  the  31  st  March,  1843,  the  complainant,  Owynn  Foster, 
with  the  consent  of  said  Webb,  executed  to  the  defendant,  Pat- 
terson, a  bill  of  sale  for  the  boy  Tom,  which  he  previously 
mortgaged  to  said  Webb,  described  in  the  pleadings,  to  induce 
said  Patterson  to  become  his  surety  in  two  replevy  bonds  in 
cases  of  attachments  levied  on  said  slave  as  the  property  of 
said  Foster,  and  to  indemnify  said  Patterson  from  loss  by  rea- 
son of  such  liability.  And  thai  said  Patterson  at  the  same  time 
executed  .an  instrument,  by  which  he  bound  himself  to  allow 
said  Foster  to  redeem  said  slave  within  six  months  from  that 
date,  upon  his  paying  said  Patterson,  in  money  or  his  paper, 
three  hundred  dollars,  the  amount  of  a  note  said  Patterson 
executed  that  day  for  said  slave — and  on  which  note  there  was 
endorsed  a  condition,  that  said  Patterson  was  not  to  pay  so 
much  of  said  note  as  would  indemnify  him  against  liability  as 
surety  for  said  Foster  in   said   replevy  bonds.     And  the  said 
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Patterson  having  been  released  from  bis  liability  as  surety  for 
said  Foster  in  said  attachment  bonds,  and  the  said  Foster  hav- 
ing tendered  said  Patterson  said  note  so  executed,  and  pray- 
ing to  be  permitted  to  redeem  said  slave.  The  court  is  of  opin- 
ion; and  doth  so 'decree,  that  said  slave  be  surrendered  up  to 
said  Foster  and  said  Webb,  and  that  the  note  executed  by  Pat- 
terson, as  well  as  the  bill  of  sale  and  defeasance,  be  surren- 
dered up  and  cancelled. 

*'But  it  further  appeared  to  the  court,  that  the  said  slave  Tom 
was  of  bad  character  and  habits,  and  addicted  to  running  away; 
that  be  was  uncontrollable  and  difficult  to  be  retained  in  servi- 
tude; that  said  Foster  purchased  him  in  irons,  well  knew  these 
traits  and  qualities,  and  did  not  communicate  them  to  the  said 
Patterson,,  but  suppressed  them,  and  thereby  practiced  a  fraud 
upon  defendant.  And  it  further  appeared,  that  a  day  or  two 
after  said  Patterson  took  possession  of  said  slave  he  ran  away 
from  the  service  of  said  Patterson;  that  said  Patterson  adver- 
tised, offered  a  reward,  and  used  all  due  diligence  to  recapture 
him — but  that  he  failed  to  do  so  until  he  had  lain  in  jail  for  a 
consideAible  length  of  time,  and  that  said  Patterson  necessarily 
incurred  a  large  amount  of  expenses  in  the  payment  of  jail 
fees,  traveling  expenses,  advertising  and  otherwise  in  recap- 
turing said  slave  and  keeping  him  in  jail  afterwards.  The 
court  is  of  opinion,  and  doth  decree,  that  said  Foster  should  re- 
fund to  said  Patterson  the  amount  of  expenses  thus  incurred 
before  he  is  permitted  to  redeem  said  slave.  It  further  appear- 
ed to  the  court,  that  after  said  slave  was  recaptured,  he  was  de- 
tained in  jail  to  prevent  his  running  away.  The  court  is  of 
opinion,  and  doth  decree,  that  said  Foster  is  not  entitled  to  hiie 
for  slave,  either  during  the  time  he  was  a  runaway  or  after  his 
recapture  while  in  jail.  And  it  further  appeared  to  the  court, 
by  the  agreement  and  ad  missions  of  the  solicitors  on  both  sides, 
i'  that  after  said  slave  was  recaptured,  and  while  be  was  confined 

in  jail  for  safe  keeping,  said  slave  was  surrendered  up  to  said 
Foster  and  Webb,  on  their  agreement  to  pay  and  indemnify 
said  Patterson  for  whatever  expenses  and  costs  he  incurred  in 
re-capturing  said  slave  and  keeping  him  in  jail,  if  the  court 
should  so  order.     And  they  having  entered  into  security  to 
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abide  by,  perform  and  pay  whatever  deciee  might  be  rendered 
in  favoi  of  said  Patterson.  Whereupon,  the  court  is  of  opinion, 
and  doth  decree,  that  they  pay  the  aforesaid  fees  and  expenses 
incurred  as  aforesaid.  But  in  as  much  as  it  doth  not  appear 
how  much  they  are,  it  ordered,  that  this  cause  be  referred  to 
the  Clerk  and  Master  to  report  what  is  the  amount  of  said  jail 
fees  while  the  negro  was  under  arrest  before  Patterson  regained 
him^  and  while  he  was  confined  afterwards  until  delivered  up 
to  Patterson.  Also,'  the  expenses  of  said  Patterson  in  adver- 
tising, in  traveling  after  said  slave,  and  all  his  other  expenses 
necessarily  incurred  in  re-capturing  and  confining  said  slave; 
that  he  hear  any  new  proof  that  may  be  offered  by  the  parties 
touching  the  matter  referred  to,  as  well  as  look  to  the  proof  al- 
ready in  the  records;  that  he  report  to  th6  present  term  of  this 
court,  if  practicable,  and  if  not,  to  the  next  term«  Until  the 
coming  in  of  which  report  all  questions  not  herein  or  heretofore 
adjudged  are  deferred." 

Ready f  for  complainants. 

BurtoUf  for  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  to  redeem  a  negro  man  slave,  that  Webb  & 
Foster  sold  to  the  defendant  Patterson,  by  bill  of  sale  absolute 
OD  its  face.  At  the  same  time,  Patterson  executed  a  defeasance 
in  the  following  words: 

*'Whereas,  Benjamin  Webb,  Trustee,  by  George  Foster, 
has  this  day  sold  me  a  man  slave,  named  Tom,  for  the  sum  of 
three  hundred  dollars,  and  executed  to  me  a  bill  of  sale  for  said 
slave,  and  the  said  sale  is  made  upon  this  condition,  to  wit, 
that  I  am  to  allow  the  said  Webb,  at  any  time  within  six  months 
from  this  date,  to  redeem  said  slave  upon  his  paying  me  the 
aforesaid  sum  of  three  hundred  dollars,  either  in  money  or  in 
my]  paper,  witness  my  hand  and  seal,  March  8Ist,  1843. 

John  Pattbeson,  seal." 

On  the  same  day,  as  consideration  for  said  slave,  Patterson 
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executed  his  bill  single  for  three  hundred  dollars,  payable  to 
Webb,  one  day  after  date,  with  a  memorandum,  stating  the 
following  condition: 

"This  note  is  subject  to  the  following  condition,  to  wit,  I  am 
bound  as  the  security  for  George  Foster,  for  the  replevy  of  a 
negro  boy  named  Tom,  which  has  been  levied  on  by  virtue  of 
an  attachment  in  favor  of  Alfred  Forgitt  against  said  Foster, 
and  I  am  not  to  pay  so  much  of  this  note  as  will  cover  and  in- 
demnify me  against  said  liability,  until  I  am  released  therefrom. 
Said  attachment  is  returnable  to  the  Circuit  Court  of  Ruther- 
ford county.  John  Patterson." 

The  defendant  Patterson  was  released  from  any  liability  on 
account  of  his  suretyship  for  the  replevy  of  the  slave,  in  the  at- 
tachment case,  and  the  bill  alleges  a  tender  of  the  three  hun- 
dred dollars,  in  an  offer  to  surrender  Patterson's  note  for  that 
sum  within  six  months;  it  is  also  stated,  that  said  sum,  is  much 
below  the  value  of  the  slave. 

During  the  six  months  after  the  contract,  the  negro  ran  away, 
and  was  not  in  the  power  of  Patterson  to  be  delivered,  but  he 
has  since  been  reclaimed  and  delivered.  The  slave  while  run- 
away, had  got  to  Kentucky,  where  he  had  been  taken  up  and 
kept  in  jail  as  a  runaway  slave,  for  nearly  a  year;  and  the  ex- 
penses for  keeping  him,  amounting  to  a  considerable  sum. 

The  only  question  now  is,  whether  Webb  &  Foster  are 
bound  to  account  for  the  expenses  thus  paid  by  Patterson. 
The  complainants  insist,  that  the  nature  of  the  contract  is  a  sale 
absolute;  with  liberty  to  repurchase  within  six  months,  and  that 
while  these  expenses  were  incurred,  the  negro  was  the  absolute 
property  of  the  defendant  who  must,  therefore,  be  liable  for  the 
expenses  incurred  on  account  of  his  own  slave. 

.The  defendant  insists,  that  the  contract  was  a  mortgage;  that 
the  slave  remained  the  property  of  the  complainants,  and  that 
in  this  view  of  the  case,  he  ought  to  be  allowed  for  the  expenses 
incurred  in  reclaiming  the  slave.  He  also  insists  that  the  com- 
plainants are  liable  for  these  expenses,  because  they  knew  the 
negro  to  be  addicted  to  running  away,  the  said  Foster  having 
bought  him  in  irons,  as  a  runaway  slave  in  Alabama;  all  which 
facts  were  concealed  from  the  defendant,  who  was  thereby  de- 
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frauded  in  said  contract*  We  think  it  is  manifest,  from  the  in- 
struments of  writing  executed  by  the  parties,  that  the  substance 
of  the  contract  in  this  case,  was  a  security  against  the  liability 
the  defendant  bad  incurred  as  surety  for  Foster  in  the  replevy 
bond. 

In  the  first  place,  the  sum  agreed  to  be  given  for  the  negro, 
was  according  to  the  statement  of  the  bill,  much  below  his  real 
value.  The  defendant  executed  his  note  for  three  hundred  dol- 
lars only.  A  negro  man  slave,  is  usually  worth  double  that 
sum;  and  this  inadequacy  of  price,  is  a  strong  circumstance 
to  show  that  the  contract  was  only  intended  as  a  security  to  in- 
demnify Patterson.  The  language  of  the  defeasance,  aad  the 
recitals  of  the  memorandum  attached  to  Patterson's  note  for  the 
thiee  hundred  dollars,  all  show  that  the  whole  arrangement 
was  intended  only  as  an  indemnity  to  Patterson. 

Now,  if  the  substance  of  the  contract  was,  a  secarity  for  the 
liability  Patterson  had  incurred  for  Foster,  it  will  be  const roed 
a  mortgage,  whatever  may  be  its  form.  And  that  this  was  the 
case,  we  have  no  doubt. 

But  upon  the  other  ground  assumed  by  the  defendant,  we 
think  the  complainants  ought  to  pay  these  expenses.  The  evi- 
dence shows  that  the  negro  was  an  habitual  runaway,  of  bad 
character,  and  hard  to  manage;  and  that  Foster  bought  him  when 
he  was  iii  irons  confined  as  a  runaway,  and  well  knew  his  char- 
acter. These  facts  were  coocealed  from  Patterson  and  he  was 
induced  to  take  as  his  security  a  slave  that  the  complainants 
knew,  would  probably  runaway  from  him,  and  who  actually 
did  runaway  the  day  after  he  got  him. 

This  was  a  fraud  upon  Patterson,  and  althongh  for  the  sup- 
pression of  truth  in  relation  to  the  moral  character  of  a  slave, 
a  court  of  equity  would  not  rescind  a  contract;  yet  in  a  case 
like  this,  where  the  parties  are  to  account  with  each  other,  it  is 
a  legitimate  ground  for  controlling  their  liabilities.  Upon  both 
grounds  therefore,  we  think  the  complainants  must  account. 

Affirm  the  decree. 

Vol.  vii.- 
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BONNBR  AND  WiFB  VS.   BoNNER. 

A  Goait  of  Chancery  will  prevent  the  removal  of  property  beyond  the  limitB  of  tho 
State,  and  the  jari«diction  of  the  courts,  where  it  is  necessary  to  protect  the  remain- 
der interest;  or  where  the  remainder  is  lost  to  the  remainderman  by  sale  or  remoTal, 
it  will  order  the  owner  of  the  life  estate,  or  a  stranger,  to  restore  the  value  of  the 
remainder.  The  court  will  not,  however,  exact  security  for  the  forthcoming  of  slaves 
which  have  been  received  in  exchange  for  those  in  which  complainants  have  the 
reinainder. 

Tbocnas  E.  Bonner  and  wife,  Minerva,  filed  this  bill  in  the 
Chancery  Court  at  Lebanon,  against  John  S.  Bonner  and 
William  Baird. 

The  bill  alledges,  that  Isham  Smith  made  his  will,  in  which 
he  gave  a  life  estate  in  a  slave,  Isabel,  to  bis  daughter  Rebecca, 
with  remainder  to  her  children;  that  John  Bonner  married 
Rebecca,  and  Thomas  E.  Bonner,  the  son  of  John  Bonner, 
married  Minerva,  the  only  child  of  Rebecca;  that  Isabel  had 
children  Randal,  who  was  sold  with  absolute  title  to  Baird,  and 
Tom,  who  was  exchanged  for  Caroline;  that  Caroline  bad  is- 
sue, to  wit,  Ann,  and  that  Ann  was  sold  to  John  8.  Bonner; 
that  Baird  and  John  S,  Bonner  do  not  recognize  complainants 
as  having  any  title  in  remainder  to  said  slaves  Ann  and  Ran- 
dal, but  claim  them  absolutely. 

The  complainants  state,  that  Rebecca  is  old  and  infirm,  and 
that  they  will  be  entitled  to  all  of  said  slaves  or  the  proceeds 
and  their  increase  at  her  death.  The  bill  expresses  the  appre- 
hension of  complainants,  that  said  slaves  will  be  removed  be- 
yond the  jurisdiction  of  the  courts  of  the  State,  and  so  will  be 
lost  to  complainents. 

The  complainants  pray,  that  their  title  in  remainder  be  de- 
clared and  protected;  and  to  that  end,  that  said  Bonner  and 
Baird  be  required  to  give  bond  and  security  that  said  slaves 
shall  not  be  removed  beyond  the  limits  of  the  State,  and  shall 
be  delivered  over  to  them  at  the  death  of  said  Rebecca. 

The  bill  states  the  facts,  and  at  the  hearing  the  following  de- 
cree was  entered  in  the  Chancery  Court: — 

^'This  cause  came  on  this  day,  July  20,  1S46,  to  be  heard  on 
the  pleadings  and  proof,  before  Chancellor  Ridley,  and  the 
court  being  satisfied  by  the  will  of  Isham  Smith  made  in  the 
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State  of  Virginia,  and  there  proved  and  recorded  in  the  year 
1795,  that  Rebecca  Smith,  who  afterwards  married  J.  Bonner, 
became  entitled  to  a  life  estate  in  a  slave  named  Isabel,  and 
her  increase,  subject  to  the  contingency  of  her  marrying  a  se- 
cond time,  in  which  event,  or  upon  her  death,  the  complainant, 
Minerva,  being  her  only  child,  would  be  entitled  to  the  remain- 
der. And  it  further  appeared  to  the  court,  that  the  negro  boy 
Randal,  sold  by  John  Bonner  to  the  defendant  Wm.  Baird, 
was  a  son  of  said  Isabel.  And  it  further  appeared  to  the  court, 
that  another  son  of  Isabel,  named  Tom,  was  exchanged  by  the 
said  John  or  Rebecca  for  a  woman  named  Caroline,  and  that 
the  girl  Ann,  now  in  the  possession  of  the  defendant  John  S., 
is  a  daughter  of  said  Caroline,  and  that  she  now  has  two  or 
more  children,  and  that  the  said  John  S.  Bonner  bought  the 
said  girl  Ann  from  his  father,  the  said  John  Bonner,  with  full 
notice  of  the  state  of  the  title.  The  court  do,  therefore,  order, 
adjudge  and  decree,  that  the  complainant,  Minerva,  is  entitled 
by  law  to  the  remainder  in  the  said  slaves  Randal  and  Ann 
and  her  children;  and  that  the  said  Wm.  Baird  and  Samuel 
Hancock  deliver  over  the  said  slave  Randal^  and  the  said  John 
S.  Bonner  the  slaves  Ann  and  her  children,  to  the  Master, 
who  is  hereby  appointed  a  receiver,  to  take  care  of  and  hire  out 
the  said  slaves  from  year  to  year  until  the  death  or  marriage 
of  the  said  Rebecca;  paying  over,  however,  the  proceeds  to 
the  owners  of  the  life  estate,  to  wit,  the  said  Baird  and  John 
8.  Bonner.  But  the  tenants  for  the  life,  or  said  Rebecca,  may 
be  allowed  to  keep  the  possession  of  the  said  slaves  by.  giving 
bond  and  good  security,  renewable  at  each  January  term  of 
this  court:  conditioned,  that  the  said  slaves,  left  in  their  re- 
spective possessions,  shall  be  forthcoming  and  delivered  over 
to  the  Master  for  the  complainant  at  the  marriage  or  death  of 
the  said  Rebecca.  The  costs  to  be  paid  by  the  said  William 
Baird  and  John  S.  Bonner  equally,  and  that  execution  issue. 
And  the  said  JohnS.  Bonner  being  dissatisfied  with  the  decree, 
prays  an  appeal  to  the  Supreme  Court,  on  his  branch  of  the 
case,  which  is  granted  to  him,  on  his  giving  bond  and  security 
for  costs  and  for  the  forthcoming  of  said  slave  Ann  and  her 
children  to  abide  by  the  order  of  said  court." 
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From  this  decree  the  defendants  appealed. 

CamUhers^  Stokes  and  Brierii  for  the  complainants. 

By  a  clause  in  the  will  of  Isham  Smith  an  estate  for  life  was 
vested  in  Rebecca,  his  daughter  (who  afterwards  married 
John  Bonneri  father  of  defendant)  in  a  negro  woman  named 
Isabel,  and  remainder  to  her  children.  That  this  is  the  legal 
effect  of  the  clause  in  said  will,  see  Hunter  vs.  Laving  8  Yerg. 
Polk  vs.  Farm  10  Yer.  But  upon  this  point  there  can  be  no 
serious  controversy. 

Tom,  one  of  the  children  of  Isabel  was  exchanged  by  John 
Bonner  for  a  woman  named  Caroline,  and  one  of  her  children 
named  Ann  was  sold  by  the  said  John  to  defendant,  John  S. 
and  she  has  now  two  children.  These  are  the  negroes  in  con- 
troversy. It  is  in  proof  that  defendant  had  read  the  will  of 
Isham  Smith,  and  knew  its  provisions,  and  that  the  negro  Tom 
was  the  son  of  Isabel  and  had  been  exchanged  for  Caroline 
and  that  Ann  was  a  daughter  of  Caroline  before  he  purchased 
her  from  his  father. 

We  assume  the  position  in  the  first  place  that  the  tenant  for 
life,  John  Bonner,  was  a  trustee  for  the  benefit  of  the  remain- 
derman. JTingf  and  others  vs.  Sharpt  6  Hump*  57,  2  McCall, 
1  HiU  S.  C.  Rep.  74,  374. 

2.  This  being  true,  it  will  follow,  that  the  remainderman  or 
cestui  que  trusty  has  the  right,  in  case  the  thing  held  in  trust  is 
commuted  or  exchanged  for  any  other  property  to  pursue  and 
take  the  original  property  or  the  proceeds  of  it.  He  may  elect 
which  he  will  have.  1  Story  Eq.  sec.  34, 322, 2  Story  £q.  sec* 
1259,  1260,  1261, 1262,  and  cases  there  cited.  This  is  a  prin- 
ciple of  universal  application  in  courts  of  £q.  lb  1268. 

The  same  principle  applies  to  all  cases  of  a  fiduciary  char- 
acter,   lb.  1  Story  Eq.  sec.  314  to  328  and  cases  there  cited. 

QtM,  for  defendant  Bonner. 

RsESE,  J.  delivered  the  opinion  of  the  court. 

By  a  clause  in  the  will  of  Isham  Smith,  be  devised  to  his 
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daughter  Rebecca  a  negro  woman,  slave,  named  Isabel  for  the 
life  of  the  said  Rebecca,  with  remainder  to  her  children.  The 
devisee  Rebecca  intermarried  with  John  Bonner»  the  Father  of 
defendant.  The  slave  Isabel  had  children,  one  of  whom,  a 
boy,  named  Tom,  was  long  since  exchanged  by  the  said  John 
Bonner  for  a  negro  girl  slave,  named  Caroline.  One  of  the 
children  of  Caroline,  named  Ann,  was  sold  by  the  said 
John  Bonner  to  John  S.  Bonner,  the  defendsmt.  Rebecca 
Bonner,  formerly  Rebecca  Smith,  is  still  living.  She  is  the 
owner  of  the  life  estate  in  the  woman  Isabel  and  her  increase^ 
of  which  Tom  was  one.  Tom  is  still  living,  and  has  always 
remained,  and  been  kept  in  the  neighborhood  of  Bonner.  This 
bill  filed  by  the  complainants,  entitled  in  remainder,  to  be  se- 
cured and  indemnified,  as  to  the  forthcoming  at  the  death  of 
Rebecca  Bonner  formerly  Rebecca  Smith,  not  of  the  slaves 
Isabel  and  her  increase,  limited  to  them  in  remainder,  but  for 
the  forthcoming  at  that  time  of  Ann  and  her  children,  the  de- 
scendants of  Caroline  for  whom  Tom  was  exchanged*  This 
court  has  manifested  in  the  case  of  Logan  Henderson  vs.  Vcadx 
and  vnfe  that  a  Court  of  Chancery  will  protect  the  interest  of 
a  remainderman  in  slaves,  so  far  as  to  prevent  the  life  estate 
owner  from  taking  them  beyond  the  limits  of  the  State,  and 
the  jurisdiction  of  our  courts — and  this,  upon  the  principle,  that 
the  life  estate  owner,  although  entitled  to  the  beneficial  use  of 
the  property  as  owner,  must  yet  so  use  it^  as  not  to  destroy,  or 
unnecessarily  impair  the  value  of  the  remainder.  And  in  oth- 
er  cases,  we  have  held  the  life  estate  owner,  or  even  a  stranger 
to  be  liable  for  the  value  of  the  property  in  remAinder,  if 
it  has  been  lost  to  the  remainderman,  by  sale  and  removal  be- 
yond the  limits  of  the  State. 

Upon  the  principle  of  these  cases,  we  should  have  felt  no 
difficulty  in  decreeing  a  security  and  indemnity  for  the  forth- 
coming of  Tom,  at  the  determination  of  the  life  estate,  if  the 
bill  had  been  filed  for  that  purpose  against  John  Bonner  and 
the  present  owner  of  Tom:  for  to  Tom,  at  the  determination 
of  the  life  estate,  or  to  his  value,  the  remaindermen  are  unques- 
tionably entitled. 

We  are  aware  of  no  principle,  or  precedent,  however,  which 
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will  sanction  or  authorise  the  relief  prayed  for  in  the  bill  as 
to  Ann  and  her  children. 

Let  the  decree  of  the  Chancellor  be  reversed,  and  the  bill 
be  dismissed. 


Robinson  vs.  Robinson. 

1.  Upon  a  divorce  a  vinculo,  the  wife  is  entitled  to  a  fair  portion  of  her  husband's 
estate  for  her  support;  and  the  amount  thus  to  be  appropriated,  is  a  matter  within 
the  legal  discretion  of  the  Chaocellor,  subject  to  the  revisioR  of  the  Supreme  Gomt. 

2.  A  decree  setting  apart  half  of  the  defendant's  land  to  the  wife,  and  half  to  the  hus- 
band, during  their  respectiTe  lives,  with  remainder  to  their  children,  is  not  warrant- 
ed by  law. 

This  is  a  bill  which  was  filed  by  Jane  Robinson,  in  the 
Chancery  Court  at  Shelbyville,  against  her  husband  Joseph 
Robinson,  for  a  divorce  and  maintenance. 

The  foUowingdecree,  made  in  the  premises,  exhibits  the  facts 
and  the  views  of  the  Chancellor  thereupon: — 

^'Be  it  rememl)ered  that  this  cause  came  on  for  hearing  before 
the  Hon.  B.  L.  Ridley,  Chancellor  &c.  on  the  27th  day  of  Au- 
gust, 1846,  upon  bill,  answer  and  proof;  and  it  appearing  to  the 
satisfaction  of  the  court  that  complainant  and  defendant  inter- 
married in  Bedford  county,  Tennessee  in  the  year  1836,  and 
that  they  have  resided  in  Bedford  county  ever  since  said  mar- 
riage. 

And  it  further  appearing  to  the  satisfaction  of  the  court  that 
for  several  years  past,  that  said  defendant  was  guilty  of  cruel, 
inhuman  and  abusive  treatment  of  said  wife,  that  he  frequent- 
ly cursed  and  abused  her,  and  ordered  her  out  of  his  house, 
and  that  he  has  been  in  the  habit  of  drinking  to  excess  for  sev- 
eral years,  and  that  he  offered  such  indignities  to  her  person  as 
to  render  her  condition  intolerable,  that  in  October,  1845,  he 
beat  and  choked  his  said  wife,  and  inflicted  several  severe 
wounds  and  bruises  upon  her  head,  neck  and  other  parts  of  her 
body,  and  that  by  his  cruel  treatment  of  her,  and  the  indignities 
oflfered  to  her  person,  that  she  was  compelled  to  leave  him  and 
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seek  protection  from  her  father,  about  the  last  of  October,  1845 
with  whom  she  has  resided  ever  since* 

And  it  further  appearing  to  the  court  that  complainant  is  a 
woman  of  fair  fame  and  reputation — ^is  of  economical*  prudent 
and  industrious  habits.  It  is  therefore  ordered,  adjudged  and 
decreed  by  the  court,  that  the  bonds  of  matrimony  now  subsist- 
ing between  the  said  complainant  and  said  defendant  Joseph 
Robinson  be  dissolved,  annulled  and  for  nought  held  and  the 
complainant  be  restored  to  all  the  priviliges  of  a  femme  sole. 
It  further  appearing  to  the  court  that  complainant  and  defend- 
ant have  Four  children,  Robert  J,  Rufus  Alexander,  Margaret 
Francis,  and  Thomas  David  Robertson,  the  oldest  being  about 
nine  or  ten  years  of  age,  who  are  now  in  the  custody  of  defend- 
ant; and  from  said  defendant's  habits  of  intemperance,  he  is  a 
very  unfit  person  to  raise  and  educate  said  children,  that  it  is 
obviously  for  their  benefit  and  advantage,  at  least  for  the  three 
youngest,  to  be  placed  in  the  custody  of  complainant 

And  it  further  appearing  to  the  satisfaction  of  the  court,  that 
said  defendant,  besides  other  property,  owns  a  tract  of  land 
containing  about  two  hundred  and  fifty  acres,  situate  in  said 
county  of  Bedford,  three  miles  west  of  Shelbyville,  and  upon 
which  he  now  resides;  and  another  80  acre  tract  of  land; 
and  that  he  also  owns  a  negro  woman  named  Kate,  and  her 
two  small  children  and  other  personal  property  besides  a  ne- 
gro man.  And  it  also  appearing  to  the  satisfaction  of  the  couit 
that  complainant  has  no  property  or  means  of  support  but  is 
wholly  dependant  on  her  father.  It  is  therefore  ordered  and 
decreed  by  the  court,  that  said  defendant  deliver  complainant 
her  two  younger  children,  Margaret  Francis  and  Thomas  D. 
Robinson,  to  be  kept,  raised  and  controlled  by  her.  And  the 
court  deems  proper  and  doth  also  further  order,  adjudge  and 
decree,  that  the  title  to  the  above  described  tract  of  two  hun- 
dred and  fifty  acres  be  divested  out  of  the  said  Joseph  Robin- 
son and  vested  in  John  T.  Niel  as  trustee,  and  to  the  intent  and 
purpose  following,  that  is  to  say,  the  said  tract  of  land  shall  be 
divided  into  two  parts  equal  in  quantity  and  value  as  near  as 
practicable,  allotting  to  each  of  said  divisions  as  near  an  equal 
quantity  of  cleared  land  as  may  be  possible,  and  said  J.  Robin- 
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son  shall  have  the  use,  benefit  and  profits  and  issues  of  one  half 
of  said  tract  which  includes  or  may  include  the  dwelling  house, 
out  bouses,  stables,  lots  and  spring  for  oldest  children,  during 
his  natural  life,  and  the  said  complainant  shall  have,  hold,  en- 
joy the  rents,  use,  issues  and  profits  of  the  other  half  or  moiety 
of  said  tract  of  land,  for  the  maintenance  and  support  of  her- 
self and  two  youngest  children  during  her  natural  life;  and  at 
the  death  of  said  complainant  and  defendant,  the  whole  of  said 
tract  of  land  shall  be  equally  divided  among  said  four  children. 
It  is  also  ordered  and  decreed  by  the  court  that  (he  title  of  Jo- 
seph Robinson  in  and  to  the  negro  woman  Kate  and  her  two 
children  be  divested  out  of  defendant  and  vested  in  the  said 
John  T.  Niel  as  Trustee,  as  aforesaid,  for  the  use,  benefit  and 
support  of  the  said  complainant  and  said  two  youngest  children 
during  her  natural  life,  and  at  her  death  the  said  negro  woman, 
two  children  and  increase  be  equally  divided  among  said  four 
children  of  complainant  and  defendant.  It  is  further  ordered 
and  decreed  by  the  court  that  the  said  John  T.  Niel  and  the 
Clerk  and  Master  of  this  court  make  the  division  of  the  tract 
of  land  herein  directed  to  be  made,  and  that  said  Neil  as  trus- 
tee, as  aforesaid,  take  possession  of  the  moiety  of  said  land 
set  apart  for  the  benefit  of  said  complainant  on  or  before  the 
26th  of  December  next.  It  is  further  ordered  and  decreed  by 
the  court,  that  any  division  fences  which  may  be  necessary 
between  said  two  divisions  of  land  shall  be  made  jointly  by 
said  trustee  and  defendant. 

It  is  further  ordeied  and  decreed  by  the  court,  that  the  Sher- 
iff of  Bedford  county  forthwith  execute  this  decree  as  to  the 
delivery  of  the  slaves,  bed  and  children  to  complainant  or  said 
Neil  as  trustee.  It  is  also  ordered  and  decreed  by  the  court 
that  the  defendant  pay  the  costs  of  this  cause,  for  which  exe- 
cution may  issue  as  at  law.  And  it  is,  also,  ordered,  that  said 
Neil  and  the  Clerk  of  the  court  report  their  proceedings  to  the 
next  term  of  this  court.  Until  which  time  all  other  matters 
are  reserved." 

From  which  the  defendant  appealed. 

Whitesidesy  for  the  complainant. 
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fFkUesideSi  ibr  the  complainant. 
Ed.  Cooper^  for  the  defendant. 
TuRLEY,  J.  delivered  the  opinion  of  the  court. 

In  this  case,  we  think,  under  all  the  circumstances,  the  de- 
cree divorcing  the  complainant,  ought  to  be  affirmed. 

Bat,  we  all  think,  that  the  attempt  to  impound  the  land  of 
the  defendant,  one  half  to  his  own  use  for  life,  and  one  half  to 
his  wife's  use  for  life,  with  remainder  to  his  children,  is  not 
warranted  by  law.  Upon  a  divorce  a  vinculo ^  the  wife  is  en- 
titled to  a  fair  portion  of  her  husband's  estate  for  her  support, 
and  the  amount  thus  to  be  appropriated,  is  a  matter  within  the 
legal  direction  of  the  Chancellor;  but  subject  to  supervision  in 
this  Court. 

The  Chancellor  in  this  case  has  given  in  our  estimation  too 
much;  one  half  of  the  land  and  the  negro  woman  and  her  two 
children. 

We,  therefore,  modify  the  decree  of  the  Chancellor,  by  giv- 
ing to  the  complainant  the  negroes  specified,  for  life,  without 
charging  her  with  the  maintainance  of  the  two  children,  ^ven 
to  her  by  the  decree,  and  at  her  death,  the  negroes  and  their 
increase  to  belong  to  her  four  children  by  the  defendant,  the 
land  to  remain,  as  it  is,  the  property  of  the  defendant.  The 
decree,  in  all  other  respects  will  be  affirmed. 

Vol.  vii. — 56 
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When  a  husband,  by  rirtae  of  a  marriage  lettlement,  gets  into  his  possoBsion  the 
estate  of  the  wife,  which  did  not  pass  by  virtoe  of  the  marital  right,  under  a  pro- 
mise to  secure  it  to  the  wife,  creditors  of  the  husband  cannot  reach  such  estate  be' 
cause  the  deed  of  settlement  was  unregistered.  The  Court  of  Chancery  will  pro- 
tect her  rights. 

Embry  &  YouDgand  other  creditors,  on  the  20th  July,  1841, 
in  the  Circuit  Court  of  Franklin  county,  obtained  a  judgment  . 
against  Robinson,  upon  which  executions  were  issued  and  re- 
turned ntdla  bona* 

In  February,  1844,  this  bill  was  filed  in  the  Chancery  Court 
at  Winchester,  by  the  said  creditors  against  Robinson  and  wife, 
Eliza.  It  sets  forth  the  above  judgments  and  returns  of  the 
executions,  and  charges,  that  Robinson  had  conveyed  several 
parcels  of  real  estate  and  other  property  to  Hutchins,  in  trust, 
for  the  use  of  his  wife,  Eliza;  on  the  pretended  ground  that  he 
was  indebted  to  his  wife,  and  that  said  conveyances  were 
without  consideration,  fraudulent  and  void  as  against  creditors. 

The  defendants  answered.  They  state,  that  in  contempla- 
tion of  marriage,  on  the  17th  day  of  February,  1840,  an  agree- 
ment was  made  and  executed,  by  which  the  estate  of  the  said 
Eliza  was  settled  on  her,  to  be  disposed  of  as  she  thought  pro- 
per; and  that  the  conveyance  was  duly  registered  on  the  30th 
day  of  September,  1840.  The  conveyances  of  the  estate  to 
Hutchins  by  Robinson  were  made  before  the  judgments  were 
obtained  by  the  creditors  and  duly  registered.  The  convey- 
ances to  Hutchins  were  for  the  benefit  of  his  wife,  and  intended 
to  restore  to  her  the  sum  of  six  or  seven  thousand  dollars,  be- 
longing to  the  wife  before  marriage,  appropriated  by  him  to  the 
payment  of  his  debts. 

The  presiding  Chancellor  gave  a  decree  for  the  defendants 
and  dismissed  the  bill.  From  this  decree  the  complainants  ap- 
pealed. 

Foggt  for  the  complainants. 

l^atd  and  Whkesidest  for  the  defendants. 
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Reese,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  certain  creditors  of  defendant  Robinson, 
to  set  aside  conveyances  made  by  Robinson  to  Hutcbins,  in 
trust  for  the  separate  use  of  Mrs.  Robinson,  on  the  ground  of 
fraud.  The  answers  deny  the  fraud,  and  set  forth  an  ante- 
nuptial contract,  which  is  exhibited,  and  stipulates,  that  the 
then  property  of  the  intended  wife,  shall,  after  marriage,  con- 
tinue to  be  her  own^  free  from  the  debts  of  the  husband;  and 
the  answers  state,  that  the  husband,  after  the  marriage,  receiv- 
ed in  the  State  of  Kentucky,  from  the  executor  of  the  wife's 
former  husband,  six  or  seven  thousand  dollars,  which  were  ap- 
plied to  the  payment  of  the  husband's  pre-existing  debts,  in 
consequence  of  which  the  conveyances  in  question,  were  made* 

The  proof  shows  these  allegations  to  be  true,  and  that  the 
marriage  contract,  the  reception  of  the  money  in  Kentucky, 
and  the  conveyances  from  Robinson  to  Hutchins,  the  trustee  of 
the  wife,  all  took  place  before  the  complainants  obtained  their 
judgments.  The  validity  of  the  registration  of  the  conveyances 
to  Hutchins  is  not  called  in  question. 

The  Chancellor  decreed  that  those  conveyances  were  not 
fraudulent,  but,  on  the  contrary,  were  fair,  and  sustained  by  a 
good  and  valuable  consideration.  The  bill  was  dismissed,  and 
the  complainants  have  appealed  to  this  court. 

And  it  is  contended  in  their  behalf  here,  not  that  the  con- 
veyances to  Mrs.  Robinson  are  fraudulent  and  void,  as  con- 
trary to  the  statutes  of  Elizabeth,  but  that  the  ante-nuptial  con- 
tract has  not  been  properly  registered,  according  to  the  manner 
directed  in  the  2d  section  of  the  act  of  1831,  ch.  90;  and  said 
contract  being  as  if  unregistered  altogether,  the  said  act  makes 
it  void  against  the  creditors  of  the  husband,  and  also  the  con- 
veyances founded  upon  the  rights  which  it  created. 

We  are  not  called  upon,  as  this  case  presents  itself  to  our 
minds,  to  determine  whether  the  registration  in  question  be 
valid  by  the  terms  of  the  2d  section  of  the  act  of  1831:  and,  if 
valid,  what  construction  is  to  be  given  to  that  act,  in  reference 
to  the  creditors  of  the  husband:  because, 

1st.  The  property  in  question  does  not  belong  to  the  wife  by 
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operation  of  the  marriage  contract,  but  by  force  of  the  con- 
veyances to  her  trustee,  and  if  those  conveyances  are  founded 
upon  good  considerations,  and  the  property  at  the  tiEoe  of  the 
conveyances  was  unaffected  by  liens  of  the  complainants,  the 
complainants  will  not  be  entitled  to  set  them  aside,  although 
able  to  show,  that  the  marriage  contract  was  not  so  registered, 
as  to  lepel  the  claims. 

2d.  Because,  if  there  had  been  no  marriage  contract  in  this 
case,  the  marital  rights  of  the  husband  would  not  have  attached 
to  the  wife's  distributive  share  in  Kentucky;  and  that  fund  the 
husband  could  by  no  act  of  his  own  reduce  into  possession:  it 
could  not  be  approached  by  his  creditors,  and  he  could  only 
have  come  into  its  possession  by  the  act  of  his  wife.  It  was  a 
fund,  which  a  Court  of  Chancery,  at  the  instance  of  the  wife, 
would  have  settled  upon  her,  even  if  the  husband  had  been 
overwhelmed  with  judgments  and  executions:  and,  the  rather, 
because  so  overwhelmed.  If,  then,  the  husband,  by  virtue  of 
a  marriage  settlement — ^good  as  between  husband  and  wife  at 
all  events — ^gets  into  possession,  for  her  benefit,  her  funds,  not 
passing  to  him  by  operation  of  the  marital  right,  under  a  pro- 
mise to  vest  it  for  her  separate  benefit,  and  does  so;  upon  what 
ground  can  any  creditors  of  the  husband,  and  especially  cred- 
itors having,  at  the  time  of  the  conveyance,  no  legal  advantage 
by  operation  of  judgment  aliens  seek  in  a  Court  of  Chancery 
to  divest  the  wife  of  her  legal  and  equitable  estate?  Surely 
there  is  no  principle  to  be  found  in  the  act  of  1831,  or  else- 
where, to  sustain  such  a  claim.  On  the  contrary,  it  seems  to 
us,  that  the  claim  is  repelled  by  every  principle  of  justice  and 
equity. 

Creditors  are  favorites  of  a  Court  of  Chancery,  and  will  be 
aided  in  the  collection  of  their  just  debts,  but  only  from  those 
who  justly  owe  them.  The  wife,  with  reference  to  her  sepa- 
rate property,  is  not  the  debtor  of  the  husband's  creditors,  and 
such  separate  property,  honestly  and  fairly  the  wife's,  a  Court 
of  Chancery  will  anxiously  protect. 

Let  the  decree  be  affirmed. 
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Where  a  SherlfT  received  an  execution  a  few  weeks  before  his  term  of  •ervice  expired: 
It  is  held,  that  unless  he  had  made  a  levy  before  the  expiration  of  his  term,  ho  had 
DO  power  to  act  on  it  afterwards,  and  that  his  sureties  woold  sot  be  liable  for  a  noD- 
retum  of  it. 

In  March  1844,  FondriD  was  elected  Sheriff  of  Lawrence 
county.  In  February  1846,  the  Planters'  Bank  recovered  a 
judgment  for  $365  against  Stribbling  and  others;  a  ^.  fa.  was 
issued  on  the  2dth  of  February,  1846,  and  on  the  same  day 
was  placed  in  the  hands  of  Fondrin  for  collection.  Fondria's 
term  of  service  expired  on  the  1st  Saturday  in  March,  1846. 
The  Ji*  fa.  was  returnable  in  June  succeeding.  Fondrin  naade 
no  return  of  the  ^.  fa.^  and  after  the  return  day  in  June,  it  was 
seen  in  a  tavern-house  at  the  county  seat  of  Lawrence,  with  an 
endorsement  on  it  of  the  reception  of  $100. 

On  these  facts,  a  motion  was  made  against  said  Sheriff  and 
his  sureties  for  the  non-return  of  the  ^.  fa.^  and  Scott,  the 
presiding  Judge,  rendered  a  judgment  against  him  and  his  sur- 
eties for  the  amount  of  the  Ji.  fa. 

From  this  judgment  the  defendants  appealed  in  error  to  the 
Supreme  Court. 

R.  Houstauj  for  the  plaintiff  in  Error. 

1.  The  securities  of  Fondrin  are  not  liable  or  responsible 
for  the  noHrreturn  of  the  execution;  because  it  was  not  to  be 
returned  until  June,  1846 — some  three  months  after  Fondrin 
was  out  of  office  and  another  was  elected  in  his  placet  8  Hump. 
398,  3  do  419. 

2.  It  was  probably  the  duty  of  Fondrin  to  hand  over  the  ex- 
ecution to  his  successor,  but  there  is  no  statute,  authorising  a 
judgment  against  the  securities  of  an  old  sherifi^  because  he 
fails  to  deliver  to  his  successor  the  unexecuted  process  in  his 
hands,  at  the  time  he  goes  out  of  office.  But  the  judgment  is 
not  based  upon  the  fact,  that  the  execution  was  not  handed  over 
to  his  successor,  and  so  far  as  we  know,  judging  from  the  facts 
in  the  record,  he  may  have  handed  it  over  to  his  successor. 

3.  It  is  also  insisted  that  Fondrin's  securities  are  not  respon- 
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sible  for  the  $100,  which  were  proved  to  have  been  credited  on 
the  execution  in  the  handwriting  of  Fondrin.  "In  summary 
proceedings,  the  judgement  must  set  forth  the  existence  of  a 
state  of  facts  authorizing  the  exercise  of  the  jurisdiction  in  the 
rendition  of  such  judgment."  There  is  no  presumption  in  fa- 
vor of  the  validity  of  the  judgment.  But  if  there  are  any  pre- 
sumptionsT,  either  way,  they  are  against  its  regularity  and  va- 
lidity. The  statutes  authorizing  the  summary  proceedings 
must  be  strictly  followed  and  the  cases  arising  under  them, 
must  be  fully  and  clearly  made  out  by  the  facts  and  set  forth 
in  the  judgment.  Now,  in  this  case,  it  appears  that  the  execu- 
tion came  to  Fondrin's  hands  on  the  26th  of  February,  1846, 
and  that  he  went  out  of  office  in  about  ten  days  afterwards.  '  If 
we  are  right  in  the  first  of  this  brief,  then  the  securities  were 
not  liable  for  any  action  which  Fondrin  might  take  with  the 
execution  after  he  went  out  of  office,  and  the  question  then  comes 
to  this,  were  the  $100  collected  by  Fondrin  on  the  execution, 
before  or  after  he  went  out  of  office?  There  is  no  proof  at  all 
in  the  record,  on  this  point  and  the  judgment  on  its  face  does 
not  show  that  the  $100  were  collected  within  the  ten  days 
above  specified.  But  the  proof  must  show,  affirmatively,  that 
the  $100  were  collected  within  the  ten  days  or  before  Fondrin 
went  out  of  office,  and  the  same  facts  must  appear  on  the  face 
of  the  judgment — and  as  tTiey  do  not  thus  exist  or  appear,  the 
judgment  rendered  in  the  Circuit  Court  as  to  the  securities  of 
Fondrin,  at  least,  ought  to  be  reversed. 

N&l  S.  Brovm^  for  defendant  in  Error. 

This  is  a  motion  against  an  out-going  sheriff  and  his  securi- 
ties, for  not  returning  an  execution  which  came  to  his  hands  be- 
fore his  term  of  office  expired. 

1st.  It  was  as  much  the  duty  of  the  sherifi"  to  make  return  of 
the  fi*fa.  before,  or  to  the  return  term,  as  if  his  term  of  office 
overreached  that  term.  When  he  received  it,  he  had  full  pow- 
er over  it  as  sheriff,  and  he  then  became  bound,  under  the  con- 
dition of  his  bond,  and  the  only  question  is,  did  he  make  return. 
The  proof  is  clear  he  did  not.  But  it  is  insisted,  that  as  bis 
office  expired  before  the  return  term,  he  could  not  commit  the 
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default  complained  of— that  be  was  functm  officio^  and  there- 
fore not  liable.  If  there  were  any  thing  in  the  point  the  an- 
swer is,  that  he  should  have  made  return  before  his  time  ex- 
pired, and  not  having  done  so,  he  has  not  complied  with  his 
bond  and  is  guilty  of  the  default. 

2d.  It  would  follow,  that  if  a  default  such  as  this,  cannot  be 
reached,  as  in  the  case  of  a  continuing  sheriff,  that  it  could  not  be 
reached  at  all  for  the  mere  personal  responsibility  of  the  sheriff* 
alone  in  an  action  at  common  law,  would  often  afford  a  very 
slender  security.  It  would  not  be  questioned,  I  suppose,  but 
the  sheriff  and  his  securities,  in  this  case,  would  be  liable  for 
monies  collected  by  him^  and  no  ground  of  difference  is  per- 
ceived, between  the  two  sorts  of  liability,  both  being  statutory, 
and  subject  in  the  same  way. 

The  proof  also  shows,  the  collection  in  this  case,  of  one  hun- 
dred dollars  on  the  execution,  before  the  term  of  office  had  ex- 
pired, which  might  be  held  to  bring  the  sheriff  and  securities, 
within  the  act  of  1811,  ch.  49,  sec.  1.  See  Todd  vs.  Jackson 
and  securities,  3d  Humph.,  398. 

TuBLBY,  J.  delivered  the  opinion  of  the  court. 

The  Planters  Bank  of  Tennessee,  moved  for  and  obtained  a 
judgment  against  John  Foadrin,  former  Sheriff  of  Lawrence 
county,  and  his  sureties,  for  the  non-return  of  an  execution  issued 
from  the  Circuit  Court  of  Lawrence,  on  the  26th  day  of  Feb- 
ruary 1846,  in  behalf  of  the  Planters  Bank  against  Johii  B. 
Stribbling,  Thomas  A.  Deavenport  and  Ebenezer  Dotson, 
which  came  to  the  hands  of  the  Sheriff  Fondrin,  on  the  same 
day  it  issued  and  which  had  never  been  returned. 

It  appears  that  the  time  for  which  Fondrin  had  been  elected 
Sheriff*  of  Lawrence  county,  expired  a  few  weeks  after  his  re- 
ception of  the  execution,  and  a  considerable  time  before  it  was 
returnable,  and  that  another  was  elected  in  his  stead; .  it  was 
proven  that  after  Fondrin  ceased  to  be  Sheriff  of  the  county, 
the  execution  was  seen  in  a  tavern  house  in  Lawrenceburgh 
with  an  endorsement  on  it,  in  the  handwriting  of  Fondrin,  that 
he  had  collected  one  hundred  dollars  thereon. 
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The  circuit  judge  gave  judgment  against  Fondiin  and  his 
sureties  for  the  non-return  of  the  execution:  in  this  we  think 
there  is  error.  Fondrin's  term  of  service  having  expired  with- 
in a  short  period  of  his  reception  of  the  execution,  he  had  no 
power  to  act  under  it  unless  he  had  taken  steps  by  a  levy  before 
he  ceased  to  be  Sheriff,  and  it  was  his  duty,  in  case  he  had  not, 
to  hand  over  the  execution  to  his  successor  in  oflSce. 

There  is  nothing  from  which  it  appears  that  he  had  began  the 
execution  of  the  proces9)  before  the  expiration  of  his  office,  and 
nothing  showing  whether  he  received  the  hundred  dollars  which 
were  seen  credited  on  the  execution  «before  or  after  the  expira- 
tion of  his  term  of  service.  Under  these  circumstanceSf  we 
think  there  was  not  sufficient  proof  upon  which  to  render  a 
judgment  by  motion  for  a  non-return  of  the  execution. 

Let  the  judgment  be  reversed. 


May  t^.  Campbell. 

1.  A  note  WM  made  and  endorsed  for  the  paipose  of  sale  and  sold  at  a  discount  of 
twenty-fiye  per  cent,  the  purchaser  being  informed  of  the  facts.  It  is  held  that  this 
was  an  usurious  contract  and  the  complainant  entitled  to  a  decree  for  the  excess  of  in- 
terest. The  payment  being  made  on  a  horse  at  a  fixed  valuation  presents  no  obstacle 
to  a  decree  for  the  excessive  interest. 

S.  The  purchaser  of  a  real  trancsaction  note  at  a  discount  of  twenty-^ ve  per  cent  cannot 
recover  of  the  endorser  more  than  he  paid  with  interest;  yet  if  the  endorser  pays  the 
whole  s«m  he  shall  not  recover  it  back,  for  it  was  not  a  usurious  note  in  its  iacap* 
tion. 

This  case  was  tried  by  Chancellor  Cahal  on  bill,  answer,  re- 
plication and  proof,  and  a  decree  rendered  for  complainant, 
from  which  defendant  appealed. 

Housum^  for  complainant. 

Friersan  and  Cooper^  for  defendants. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

This  is  a  usury  bill,  audit  appears  from  the  bill,  answer,  and 
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proof,  that  the  defendant,  Robert  Campbell,  bought  of  the 
complainant,  Miles  H.  May,  one  note  for  two  hundred  dollars, 
drawn  by  John  J.  May,  in  his  favor,  and  endorsed  by  him  and 
one  George  Lipscomb,  at  a  discount  of  twenty-five  per  cent, 
that  is,  paying  for  the  same  S 160— that  this  note  was  made  for 
the  purpose  of  being  discounted  at  usurious  interest,  and  that 
the  same  was  known  to  the  defendant,  at  the  time  of  bis  pur- 
chase; it  also  appears  that  the  defendant  bought  of  the  plaintiff 
two  other  notes,  one  for  $60  on  Wm.  B.  Brown  and  one  for  S70 
on  Wm.  McCorkle,  both  endorsed  by  the  complainant,  and  the 
said  George  Lipscomb;  the  last  notes  were  real  transaction 
notes,  and  were  bought  at  twenty  per  cent  discount 

It  is  admitted  by  the  parties  that  the  two  hundred  dollar 
note  was  paid  to  the  defendant  by  the  complainant  in  two 
horses,  one  valued  at  $76,  and  the  other  at  $126.  Complain- 
ant and  Lipscomb  were  sued  upon  the  $70  note,  and  judgment 
rendered  against  them  thereon;  upon  which  as  it  appears  the 
complainant  executed  his  note  to  the  defendant  for  $23,  to  de- 
lay the  collection  thereof;  which  he  has  paid,  with  interest, 
$34  88.  It  further  appears  that  the  complainant  has,  as  en- 
dorser of  the  $80  note  on  Wm.  B.  Brown,  paid  the  same  in  a 
horse  at  eighty  dollars.  It  also  appears  that  the  defendant 
has  been  paid  the  $70  note  on  McCorkle,  in  full,  by  McCorkle. 

Then  how  does  this  case  stand  upon  these  facts? 

The  $200  note,  for  which  complainant  received  from  the  de- 
fendant $160,  has  been  paid  in  full,  in  horses  truly,  but  they 
were  estimated  at  $200;  the  purchase  of  this  note  being  usuri- 
ous, the  complainant  is  entitled  to  recover  back  the  excess 
above  $160,  and  interest  thereon  at  six  percent.  The  $80 
note  was  a  real  transaction  note,  not  made  for  usurious, 
purposes;  it  was  therefore  no  usury  to  buy  it  at  twenty  five  per 
cent,  discount;  and  although  as  we  have  held  that  in  such  case, 
an  endorser  could  not  be  compelled  to  pay^  as*  such,  more  than 
the  amount  received  with  interest,  yet  if  he  pay  it  voluntarily, 
or  permit  judgment  at  law  against  him,  chancery  will  not  re- 
lieve, because  the  contract  was  not  usurious.  Complainant  is 
therefore  entitled  to  no  decree  for  excess  of  payment  on  this 

note.     The  $70  note  having  been  paid  by  the  maker  to  the  de- 
Vol.  vii.— 66 
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feadan  t,  complainant  is  entitled  to  no  decree  for  excess  of  payment 
on  it,  because  it  was  also  a  real  transaction  note,  and  the  oon* 
tract  likewise  for  its  purchase  was  not  usurious;  and  the  defend* 
ant  was  therefore  entided  to  the  full  amount  from  the  maker, 
which  having  been  received  by  him,  will  be  held  to  have  been 
received  by  the  complainant* 

As  to  the  $23  given  for  delay  upon  the  judgment  on  the  $70 
note,  it  is  all  usury  and  must  be  repaid  by  the  defendant. 


CaPEBTON  vs.  H.  a.  &  J.  HUDDLBSTON. 

1.  Wh^ra  the  title  to  slaves  is  clear  imd  unquestionable,  a  Court  of  Clianoery  will  in- 
tsrpose  and  rastvaio  a  iale  of  thom  by  executioa  against  a  stranger. 

9«  WCare  two  debtorf  conveyed  titles  of  slates  to  a  trustee  to  eecare  the  paymeat  of 
their  reepective  debts,  a  Court  of  Chaneeiy  vrill  take  jurisdiction  at  the  instance  of 
the  trustee  to  ascertain  the  validity  and  extent  of  their  conflicting  claimsi  and  apply 
tho  proceeds  to  the  satisfaction  of  the  proper  debt. 

Ryan  and  Adam  S.  Caperton  were  indebted  to  D.  and  B, 
X)eckard  to  the  amount  of  $2600,  and  H.  A.  Ac  Joseph  Huddles- 
ton  were  their  sureties.  The  said  Ryan  and  Adam  were  like- 
wise indebted  to  Maria  Caperton.  Ryan  Caperton  conveyed 
one  fqgrth  part  of  six  slaves  to  James  G.  Caperton  to  secure 
the  debt  he  owed  to  Maria,  and  Adam  conveyed  a  title  to  the 
same  slaves  to  JamesG.  to  secure  a  debt  he  owed  Fitzpatrick* 

H.  A.  &  Joseph  Huddleston  confessed  judgment  for  the 
sums  which  they  owed  Deckard  as  sureties,  and  obtained 
judgment  by  motion  over  against  the  Capertons.  An  execu- 
tion was  issued  on  this  judgment  and  levied  on  the  slaves  con- 
veyed to  James  G.  and  thereupon  James  filed  this  bill  in  the 
Chancery  Court  at  Winchester  to  restrain  the  sale.  The  in- 
junction was  dissolved  and  the  slaves  were  sold. 

At  the  final  hearing  or  bill,  answer,  replication  and  proof, 
the  presiding  Chancellor,  gave  a  decree  for  the  complainant 
directing  that  defendants  pay  the  debt  due  Maria  Caperton. 

The  defendants  appealed. 
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Jam$i  Campbell f  for  complainant. 

ToMli  for  defendants. 

GaBBN,  J.  delivered  the  opinion  of  the  court. 

The  defendants  insist  that  a  Court  of  Chancery  has  no  juris- 
diction in  this  case,  because  the  complainant  had  an  ade<|uate 
remedy  at  Law. 

It  is  troe,  that  as  both  the  joint  owners  of  these  slaves  bad 
made  a  deed  of  trust  to  the  plaintiff,  to  secure  debts  severally 
due  from  them,  be  was  invested  with  the  entire  legal  title  to 
them,  and  might  maintain  an  action  at  law.  But  it  baa  been 
often  held  by  this  Court,  that  when  the  title  of  a  claimant,  to 
slaves,  is  clear  and  unquestionable,  a  Court  of  Chancery  will 
interpose  by  iiyunction,  and  restrain  the  sale  of  them  by  virtue 
of  an  execution  against  a  stranger.  And  such  is  this  case. 
No  question  exists  as  to  the  validity  of  the  title  vested  in  the 
complainant  by  the  two  deeds  of  trust;-  and  yet  the  defendants 
seek  to  have  them  sold  by  virtue  of  their  executions  against  the 
parties  who  executed  those  deeds. 

But  the  complainant's  bill  was  proper  on  another  ground. 
The  fund  in  litigation  was  a  trust  fund.  Ryan  Caperton  and 
Adam  S.  Caperton  were  the  owners  of  the  slaves, — each  enti- 
tled to  an  undivided  share.  Ryan  Caperton  conveyed  his  in- 
terest to  the  complainant,  claiming  one  fourth  part,  to  secure  a 
debt  he  owed  Maria  Caperton.  A.  S.  Caperton  conveyed  the 
same  slaves  to  the  complainant,  claiming  the  entire  interest — 
to  secure  a  debt  be  owed  Fitzpatrick.  In  this  state  of  the  case, 
if  the  Huddlestons  had  not  interfered  with  the  property  at  all, 
it  would  have  been  proper  for  the  complainant  to  have  in- 
voked the  aid  of  a  Court  of  Chancery  to  settle  the  rights  of 
the  parties,  and  to  direct  him  in  the  discharge  of  his  trustf  and 
certainly,  the  interference  of  the  Huddlestons,  who  insist  that 
Adam  S.  Caperton  was  the  entire  owner  of  the  slaves,  does  not 
lessen  the  necessity  of  the  assistance  of  Chancery.  There 
can  be  no  doubt  therefore,  as  to  the  jurisdiction  of  the  court. 
But  the  court  erred,  in  decreeing  that  the  defendants  pay  the 
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entire  debt  of  Maria  Caperton,  without  ascertaining  whether 
the  one  fourth  part  of  the  value  of  the  slaves  amounted  to  that 
sum.  Whether  he  had  title  to  a  greater  share  than  a  fourth 
part  or  not  is  immaterial;  he  only  assumes  in  his  deed,  to  be  the 
owner  of  a  fourth  part,  and  that  is  all  he  conveys. 

The  slaves  may  not  have  sold  for  a  sufficient  sum  to  make 
the  fourth  part  of  their  price  amount  to  the  $486  dollars,  de- 
creed to  Maria  Caperton.  There  is  no  evidence  as  to  the  price 
for  which  they  sold.  Newnan,  the  sheriff,  says  they  sold  for  a 
high  price,  but  he  does  not  say  what  that  price  was.  Adam 
S.  Caperton  in  his  answer  says  they  sold  for  $1850  dollars. 
If  that  was  the  sum,  the  decree  is  for  too  much*^$485  dollars 
being  more  than  the  fourth  part  of  $1860. 

The  decree  must  be  reveised  as  to  this  part  of  it,  and  an  in- 
quiry will  be  made  as  to  the  price  of  the  slaves. 


Squirbs  et  ux.  v$.  Old. 

1.  Tbo  will  of  Willis  provided,  that  the  profits  arisng  from  the  labor  of  two  slaves 
should  go,  under  the  direction  of  the  executor,  to  the  use  of  George  Squires  and 
wife  and  family,  during  the  natural  life  of  Solly  Squires;  that  aft  her  death  the  said 
negroes  to  be  the  lawful  property  of  the  children  of  George  and  Sally  Squires;  and 
if  there  should  be  an  increase  of  said  negroes,  the  executor,  as  said  children  marry 
or  become  of  age,  is  to  furnish  them  with  one  a  piece,  as  the  case  may  be:  It  is  held, 
that  this  will  vested  a  benefioial  interest  in  Sally  Squires,  not  only  to  the  origiiwl 
stock  but  to  the  increase,  and  at  her  death  the  whole  to  be  equally  divided  among 
the  children  of  George  and  Sally  Squires. 

2.  Where  a  specific  slave  was  bequeathed  to  a  legatee,  and  he  had  held  possession  of 
such  slave  for  seven  or  eight  years,  with  the  knowledge  of  the  executor:  It  is  held, 
that  his  assent  to  the  legacy  was  given;  but  where  the  will  made  no  specific  be- 
quest, the  action  of  the  executor  assigning  the  slave,  was  required  to  give  title. 

This  bill  was  filed  by  a  portion  of  the  children  of  George 
and  Sally  Squires  against  Old  and  others,  to  secure  the  forth- 
coming of  certain  slaves  at  the  death  of  Sally  Squires. 

The  case  was  heard  by  Chancellor  Cahal,  on  bill,  answers» 
replications  and  proof.  He  being  of  the  opinion,  that  "by  the 
will  of  Edmond  Willis,  deceased,  an  absolute  title  to  the  slave 
Julia  and  her  increase  could  not  vest  in  the  children  of  George 
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and  Sally  Squires,  ordered,  that  James  Old,  *Hhe  admitted 
owner  of  the  life-estate  by  purchase,  execute  to  the  Clerk 
and  Master  of  the  Chancery  Court  his  bond  for  two  thousand 
dollars  with  good  sureties;  conditioned,  that  he  will  not  remove 
said  slaves  beyond  the  jurisdiction  of  the  court,  and  that  the 
same  shall  be  forthcoming  at  the  death  of  said  Sally  Squires, 
to  answer  the  demands  of  the  children  of  said  Sally." 

From  this  decree  defendant.  Old,  prayed  and  obtained  an 
appeal. 

itf.  S»  Friersan  and  Baxter,  for  complainants. 

Houetorii  for  defendant. 

Grbbn,  J.  delivered  the  opinion  of  the  court 

It  appears  from  this  record,  that  in  the  year  1820,  in  the 
State  of  Kentucky,  Edmond  Willis,  made  his  will,  and  soon 
afterwards  died.    The  will  contains  the  following  clause: 

*^I  desire  that  the  two  negroes,  namely  Nancy  and  her  child 
Louisa,  shall  be  under  the  direction  of  my  executors,  that 
the  profits  arising  from  the  labor  of  said  negroes  to  be  for 
the  benefit  of  George  Squires  and  wife  and  family,  during  the 
natural  life  of  SaUy  Squires,  that  at  her  decease  the  said  negroes 
to  be  the  lawful  property  of  the  children  of  George  and  Sally 
Squires,  and  if  there  should  be  an  increase  of  said  negroes,  as 
said  children  become  of  age,  or  marry,  then  to  furnish  them 
with  one  apiece  as  the  case  may  be." 

The  executors  proved  the  will,  and  permitted  George  and 
Sally  Squires  to  take  possession  of  said  two  negroes.  George 
and  Sally  Squires  have  six  children  now  living;  Pamelia  Ann 
Squires,  one  of  the  daughters  of  George  and  Sally,  intermar*- 
ried  with  John  Aid  ridge;  and  George  Squires,  (now  dead,)  gave 
a  negro  girl  Julia^  to  Aid  ridge  and  wife,  and  Sally  Squires  sold 
and  conveyed  Julia  to  the  defendant  Old. 

This  bill  is  filed  by  the  other  children  of  George  and  Sally 
Squires,  against  Old  and  Aldridge  and  wife  and  Sally  Squires, 
for  the  purpose  of  compelling  Old  to  give  bond  for  the  forth- 
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domiDg  of  Julia,  and  her  increase  at  the  death  of  Sally  Squires. 
This  is  resisted  by  the  defendant  Old,  on  the  ground  that  he  is 
the  absolute  owner  of  Julia  and  her  increase. 

By  the  clause  of  the  will  above  recited,  the  testator  placed 
the  negroes  mentioned,  under  the  direction  of  his  executors, 
that  the  profits  fpm  their  labor  should  goto  the  support  of 
George  and  Sally  Squires  and  family,  during  the  life  of  Sallj 
Squires,  and  at  her  death  the  negroes  to  be  the  property  of  -their 
children;  and  if  there  should  be  increase  of  the  negroes,  as  the 
children  became  of  age  or  married,  they  were  to  be  furnished 
with  one  a  piece. 

The  first  leading  object  of  the  testator,  was  to  provide  the 
means  of  support  to  Sally  Squires  and  family  during  her  Ufe; 
but  if  the  increase  of  the  negroes  should  be  such,  as  that  this 
might  be  accomplished  and  enable  the  family  to  part  with  the 
use  of  a  negro  a  piece  for  the  children,  as  they  might  become 
ef  age  or  marry,  then  they  were  to  be  furnished  with  one  a  piece, 
as  the  case  might  be.  As  the  expressed  design  was,  that  the 
negroes  originally  given,  should  be  for  the  benefit  of  George 
and  Sally  Squires  and  family,  the  children  of  Sally  Squires 
were  thus  in  his  mind,  as  objects  of  his  bounty,  and  for  whose 
support  he  wished  to  provide,  until:  the  life  estate  should  expire* 
The  same  intention,  is  manifest  in  the  concluding  part  of  the 
clause.  Some  of  the  children  might  become  of  age  or  many,  and 
leave  the  family,  and  thus  lose  the  benefit  of  the  provision  which 
had  been  made  for  the  support  of  the  family;  and  th^iefore,  in 
ovder  that  such  an  one  might  still  have  a  share  in  the  labor  of 
the  slaves,  he  directs  that  a  negro  a  piece  shall  be  furnished  ^'as 
the  case  may  be'' — ^not  to  be  furnished  absolutely,  but  "as  the 
case  may  be," — ^that  is,  if  one  a  piece  can  be  furnished,  and  a 
sufficient  number  remain  for  the  benefit  of  George  and  Sally 
Squires  and  family,  the  case  would  exist  which  would  call  up- 
on the  executors  to  comply  with  this  injunction. 
.  It  cannot  be  supposed,  that  the  testator  intended,  that  if  the 
negroes  should  have  some  increase,  and  both  the  original  ones 
given,  should  die,  such  increase  could  be  demanded  by  the 
children,  as  they  might  become  of  age  or  marry,  though  their 
mother  and  family  would  be  left  destitute.    Such  a  result  would 
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have  defeated  the  manifest  primary  intention  of  the  bequest. 
The  executors  were  therefore,  to  act  upon  this  subject  in  view 
of  this  primary  intention,  and  to  exercise  their  discretion,  as 
the  case  might  be. 

Agaifty  there  might  possibly  have  been  an  increase  of  btit  one 
or  two  slaves,  and  four  or  five  of  the  children  might  come  of  age 
or  marry.  In  such  case,  there  could  not  be  one  a  piece;  but  it 
does  not  follow,  that  none  of  them  should  be  furnished  with 
one,  because  all  could  not.  The  executors  might  still  have  fur** 
uished  some  two  of  the  children  with  a  negro  a  piece,  as  ths 
case  might  be;  carrying  out  the  intention,  that  they  who  should 
need  assistance,  during  the  life  estate,  should  be  permitted  to 
enjoy  the  labor  of  some  portion  of  .these  slaves. 

But  if  the  defendant's  construction  of  this  will,  were  the  true 
one,  the  nM>ther  might  have  been  left  destitute  of  support  by  the 
death  of  the  original  stock,  and  by  the  increase  being  furnished 
to  some  of  her  children  that  might  be  of  age  or  married.  And 
if  there  were  not  so  many  negroes  of  the  increase,  as  there  were 
children,  those  to  whom  a  negro  might  be  furnished  by  reason 
of  having  first  married,  or  become  of  age,  would  be  alone  ben- 
efitted by  the  bequest;  the  other  would  get  nothing*  This  would 
have  defeated  the  second  leading  intention  of  the  testator; 
namely,  an  equal  distribution  of  the  property  among  the  chil- 
dren, at  the  death  of  8ally  Squires.  For  the  provision,  that 
at  her  decease,  the  negroes  were  to  be  the  lawful  property  of 
the  children  of  George  and  Sally  Squires,  clearly  indicates  the 
intention,  that  these  children  should  share  equally. 

We  do  not  doubt  therefore,  that  the  true  construction  of  the 
will  is^  that  a  beneficial  interest  is  given  to  George  and  Sally 
Squires  and  family,  during  the  life  of  Sally  Squires,  not  only 
to  the  original  stock,  but  to  the  increase  also;  and  at  her  death, 
the  whole  are  to  be  equally  divided  among  the  children  of 
George  and  Sally  Squires. 

We  think  therefore,  that  if  the  executors  had  given  the  girl 
Julia,  to  Aldridge  and  wife,  they  would  have  acquired  no  inter- 
est to  her,  except  for  the  life  of  Sally  Squires. 

2.  But  it  does  not  appear  that  Julia  was  ever  set  apart  to  Al- 
dridge and  wife  by  the  executors:  by  the  will,  Nancy  and 
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Louisa  were  to  be  under  the  direction  of  the  executory;  the  ne* 
gro  a  piece  that  was  to  be  furnished  the  children,  must  of  course 
be  furnished  by  the  executors*  It  is  said  that  the  possession  of 
Julia  seven  or  eight  years  is  evidence  that  the  executors  assent^ 
ed  to  thislegacy.  This  argument  would  be  well  founded,  if  a 
specific  article  of  property  were  bequeathed  to  a  legatee.  In 
such  case  the  possession  by  the  legatee  of  the  legacy  for  a  length 
of  time  would  furnish  presumption  of  the  assent  of  the  execu- 
tors. But  herci  no  child  could  claim  a  specific  negro.  He 
could  have  no  right  to  any  one  of  them  until  the  executor  bad 
assigned  it  to  him.  There  should  have  been  proof  therefore, 
that  the  executors  acted,  and  assigned  Julia  to  Aldridge  and 
wife.  No  such  proof  is  in  the  record,  but  on  the  contrary  there 
is  evidence  that  they  did  not  act. 

But  the  discussion  of  this  question  is  minecessary,  as  we  think 
it  clear,  that  the  children  could  get  no  absolute  title  to  any  of  the 
slaves  during  the  life  of  their  mother. 

The  defendant  Old  must  enter  into  bond  with  sufficient  sure- 
ty, for  the  forthcoming  of  Julia  and  her  increase,  at  the  death 
of  Sally  Squires. 

Affirm  the  decree. 
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Cabbiok  t».  Fbbngh  et  als. 

To  defiBtt  the  absolote  delWery  of  a  deed,  and  cooTert  it  lAto  an  Oicrow,  the  party  muit 
make  as  expreM  condttioo  on  which  be  deliTert  it,  and  that  conditioii  niut  not  be 
eompHed  with:  An  ttnderstandin|f,.for  inntance,  that  others  are  to  lign  the  instnT 
ment,  who  fail  to  do  bo,  is  not  sufficient.    It  must  be  handed  over  on  the  condition  * 
that  if  others  do  not  sign  it,  it  shtdl  be  no  deed. 

ThU  case  was  tried  on  bill,  answer,  replication  aod  proof  by 
Chancellor  Ridley,  and  a  decree  rendered  for  the  complain- 
ants*    The  defendant  appealbd. 

Thompson  and  Meigs^  for  complainant 

GoodaUf  for  defendants. 

TuBLBT,  J.  delivered  the  opinion  of  the  court* 

This  bill  is  filed  by  the  complainant  to  be  relieved  from  the 
payment  of  a  bill  single,  executed  by  him  and  others  to  the 
executors  of  Joseph  A.  May  berry,  deceased,  upon  the  grounds 
that  it  had  been  conditionally  delivered,  that  the  condition  had 
not  been  complied  with,  that  it  therefore  must  be  considered  as 
an  escrow,  and  ought  to  be  cancelled. 

The  &cts  of  the  case  are,  that  Wm.  M.  French  bought  at 
the  sale  of  Mayberty's  effects  property  to  the  amount  of  one 
thousand  and  fifty-five  dollars,  that  the  executors  handed  hjm 
a  note  prepared  for  the  signature  of  six  persons,  for  the  purpose 
of  getting  obligors  thereto,  for  the  payment  of  the  above  sum 
in  twelve  months,  that  he  signed  it  himself,  that  as  Attorney  in 
fact,  he  signed  the  name  of  Hugh  L.  French  and  Benjamin  C. 
Thomas,  and  then  presented  it  to  the  complainant  for  his  signa- 
ture. When  he  went  to  sign  it,  (as  W.  L.  French,  the  only  wit- 
ness in  the  case,  says,)  he,  French,  told  him  to  leave  a  vacant 
lilsal  between  Benjamin  C.  Thomas'  signature  and  his  own^  as 
Francis  A.  Henry  would  sign  his  name  between  them,  and 
that  he  would  also  get  William  Simpson  and  John  Jenkins  to 
sign  it.  Carrick  then  signed  it.  The  witness  also  says,  he  does 
not  believe  that  Carrick  would  have  signed  it,  had  he  not  told 

him  that  Henry,  Simpson,  and  Jenkins  would   sign  it.    Was 
67_Vol.  vii. 
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the  signing  and  delivery  on  the  part  of  the  complainant,  under 
these  circumstances^  a  delivery  as  an  escrowf 

This  court,  in  the  case  of  Ferry  &  Patterson,  6  Hump.  133, 
^  hold,  that  where  a  bill  single  was  signed  by  one  obligor  who 
signed  as  surety  to  his  principal  upon  condition,  that  another 
should  sign  as  co-surety  with  him,  and  the  principal  obligor, 
without  obtaining  the  signature  of  the  co-surety,  delivered  it 
to  the  creditor  absolutely  and  without  condition,  that  it  was  de* 
livered  as  an  escrow,  and  that  the  ignorance  of  the  creditor  did 
not  discharge  the  condition,  and  make  the  deliveiy  a  valid  and 
absolute  delivery. 

But,  in  that  case,  the  proof  was  direct,  that  the  surety  refused 
expressly  to  sign  the  bill,  until  he  was  inlbrmed  it  was  to  be 
signed  by  the  other  surety,  and  upon  that  condition,  he  did  sign 
it,  and  placed  it  in  the  bands  of  the  principal  obligor  to  procure 
the  other  signature  before  it  was  to  be  delivered. 

Now,  there  is  nothing  like  this  in  the  case,  under  considera- 
tion. Carrick  did  not  make  the  signature  of  Heniy,  Simpson  or 
Jenkins,  a  condition  upon  which  he  affixed  bis  own  signature — 
in  fact,  the  witness  said,  he  was  going  to  sign  it,  and  he  then  di* 
rected  him  to  leave  a  space  for  Henry's  signature:  and,  it  is,  to 
our  minds  obvious,  from  this  expression,  that  he  would  have 
signed  it,  without  the  information  which  French  then  gave  him; 
although  French  says,  he  thinks  he  would  not,  though  upon 
what  grounds,  this  impression  was  made,  does  not  appear;  and 
it  is  therefore,  a  mere  vague  suspicion,  unsupported  by  facts. 

It  is  however  certain  that  the  complainant  did  not  deliver  the 
bill  single  with  his  signature,  upon  the  condition,  that  it  should 
be  signed  by  either  Henry,  Simpson  or  Jenkins,  and,  that  not 
being  delivered  upon  this  condition,  it  is  no  escrow,  and  cannot 
be  cancelled. 

The  decree  of  the  Chancellor  is  therefore  reversed,  and  the 
complainant's  bill  dismissed. 
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SOMMBRHILL  t».   CaBTWBIOHT* 

Wliere  »  judgment  was  rendered  egainet  tiie  priaoipel  debtor  end  a  surety^  sad  the 
furety  executed  his  note,  with  another  surety,  oa  condition,  that  plaintiff  in  the 
judgment  would  assign  the  judgment  to  the  surety  and  the  surety  executed  the  note 
and  the  plaintiff  refused  to  assign  the  judgment,  but  entered  satisfaction  thereof; 
it  is  held,  that  the  surety  was  entitled  to  a  perpetual  injunction  agaiott  the  note 
and  the  plaintiff  entitled  to  ha?e  the  sfttiafackioa  set 


A  judgment  was  rendered  for  one  hundred  and  eighty  dol- 
lars, in  favor  of  Cartwrigbt  against  SummerhiU»  Cummings 
'  and  Goring — Cummings  being  the  principal  and  the  others, 
sureties. 

Summerbill  agreed  with  Cartwrigbt  that  if  he  would  assign 
the  judgment  to  him  for  his  indemnityt  he  (Summerhill)  would 
execute  his  note  with  interest  added,  payable  at  six  months  for 
the  amount  with  a  surety.  Cartwrigbt  agreed  to  this  and  Wil- 
liam Suoamerhiil  with  James  Summerbill  as  his  surety  made 
the  note*  Afterwards  Cartwrigbt  declined  assigning  the  judg- 
ment) but  proceeded  to  the  docket  and  entered  satisfaction  of 
t)ie  judgment  thereupon. 

Cartwrigbt  recovered  judgment  on  the  note  against  Wil- 
liam and  James  Summerhill,  and  they  filed  this  bill  to  enjoin 
the  enforcement  of  it  in  the  Chancery  Court  at  Lebanon. 

Chancellor  Ridley  on  the  hearing  enjoined  perpetually  the 
judgment,  and  the  defendant  Cartwrigbt  appealed. 

S,  iS.  BrieUi  for  the  complainants. 

Stokesj  for  the  defendant. 

TuBLET,  J.  delivered  the  opinion  of  the  court. 

In  this  case,  we  think,  that  the  complainants  executed  the 
note  enjoined,  upon  the  agreement,  that  the  defendant  was  to 
assign  the  judgment,  against  Wilh'am  Summerbill  and  others, 
in  which  William  Summerhill  was  only  security  to  the  demand, 
upon  which  the  judgment  was  recovered,  for  his  indemnity,  and 
that  this  was  not  done,  whereby  the  benefit  intended  to  be  se- 
cured to  him  was  lost,  and  that  therefore,  the  defendant  ought 
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not  to  be  permitted  to  avail  himself  of  any  advantage  acquired 
by  the  execation  of  the  note,  but  should  be  left,  as  he  was  be- 
fore its  execution. 

This  will  leave  him,  with  his  right  to  have  his  debt  paid,  by 
the  enforcement  of  his  judgment,  against  William  Summerhill, 
Allen  Goring  and  Charles  W.  Cummings,  but  the  contract  by 
which  J.  Summerhill,  became  bound  for  the  debt,  being  set 
aside,  for  a  failure  of  consideration,  no  benefit  has  been  re- 
ceive4  under  it,  and  Wm.  Summerhill,  Allen  Goring,  and 
Charles  W.  Cummings,  having  sustained  no  loss,  cannot  be 
permitted  to  avail  themselves  of  the  satisfaction  of  the  judg- 
ment which  was  entered  from  a  mistaken  supposition,  that  the 
execution  qf  the  note  by  Wm.  and  J.  A.  Summerhill  was  avail- 
able means  for  its  payment. 

We  are  therefore  of  opinion,  that  the  decree,  enjoining  the 
judgment  in  this  case,  be  affirmed;  but  modify  it,  by  setting 
aside,  the  satisfaction  of  the  original  judgment  at  law  so  far,  aa 
Wm.  Summerhill  is  concerned,  which  we  would  also  do,  as  to 
Allen  Goring  and  Charles  W.  Cummings,  if  they  were  before 
us,  but  they  not  being  before  us,  defendant  must  be  left  to  such 
remedy  against  them,  as  may  be  found  meet  and  proper.  De- 
cree accordingly. 
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NoRRis  VS.  Ellis. 

To  perfect  title  by  the  bar  of  statute  of  limitationSy  the  possession  must  be  under  a 
tide  purporting  to  couTay  an  ialwritBace,  a  tide  which  shall  deaoend  to  heirs,  be  sob* 
jeet  to  execution  sale,  or  sustain  an  acdon  of  ^ectment  on  behalf  of  the  phuntiff. 
Seven  years  possession,  oader  a  dtle  bond,  does  not  make  a  dde  which  is  subject 
to  execution  sale. 

This  is  an  actioa  of  ejectment,  instituted  in  the  Circuit  Court 
of  Dickson  county,  and  was  tried  by  Judge  Martin  and  a  jury, 
and  a  verdict  and  judgment  rendered  in  favor  of  the  plaintiflT, 
Ellis.    The  defendant,  Norris,  appealed* 

ShacUefard  and  Johnson^  for  the  plaintiff  in  error* 

Baydi  for  defendant  in  error. 

RsBSBy  J*  delivered  the  opinion  of  the  court* 

One  Stinson  Archer,  many  years  since,  gave  his  bond  to 
Parrish,  to  convey  to  him  the  land  in  controversy — ^Parrisb 
assigned  the  bond  to  Norriff*  Each  of  these  persons  was  suc- 
cessively in  the  ^ssession  of  the  land*  A  judgment  was  ob- 
tained against  Norris,  and  the  land  was  levied  on  by  execution 
and  sold,  and  the  lessee  of  the  plaintiff  took  a  sheriff's  deed 
as  purchaser,  and  brought  this  action* 

The  court  charged  the  jury,  "that  an  equitable  interest  in 
land  is  not  subject  to  execution;  but  notwithstanding  there  be 
no  deed,  yet,  if  the  statute  of  limitations  has,  before  the  levy 
and  sale,  perfected  the  title,  such  tide  would  be  subject  to  levy 
and  sale*  That  if  they  believe  that  Stinson  Archer  sold  the 
land  to  O*  Parrish,  and  made  him  a  bond  for  title,  and  Parrish 
by  virtue  of  the  bond,  entered  and  held  adversely  to  A-rcher, 
and  all  the  world;  and  before  the  completion  of  the  bar  of  the 
statute,  Parrish  sold  to  defendant  Norris,  by  transferring  the 
bond  to  him,  and  Norris  held  for  himself  adversely  to  the  claim 
of  Parrish  and  Archer,  until  the  statute  ran  out,  this  would 
vest  the  title  in  Norris,  and  it  would  be  a  legal  title,  subject  to 
levy  and  sale;  and  that  for  the  purpose  of  forming  the  bar,  the 
time  during  which  Parrish  held,  might  be  added  to  the  time 


464  NASHVILLE, 

[Norris  99.  BQis.] 

during  which  Norris  held,  to  make  out  the  bar  of  the  statote 
in  faVor  of  Norris,  and  when  completed,  the  legal  title  would 
be  perfected  in  Norris,  and  not  in  Archei  or  Parrisfa.  That 
when  land  is  sold  by  bond,  and  the  party  purchasing  enters 
into  the  possession  with  the  knowledge  of  the  vendor,  and 
holds  for  himself,  the  statute  commences  running  in  his  favor, 
without  any  other  or  further  notice  to  the  vendor,  that  the  party 
purchasing  is  holding  for  himself." 

The  whole  of  the  charge  above  quoted,  except  the  first  pro- 
position, that  an  equitable  interest  is  not  subject  to  execution, 
is  erroneous,  and  finds  no  support  in  the  act  of  1819,  or  in  any 
adjudication  of  this  court  upon  that  act.  The  titles  which  are 
perfected  by  the  bar  of  the  statute,  and  which  draw  to  them 
the  better  title,  are  those  enumerated  in  the  first  section  of  the 
act,  which  purport  to  convey  to  the  possessor  or  those  for  whom 
he  claims  an  estate  of  inheritance.  The  proposition  of  the 
charge,  in  brief,  is,  that  if  A,  the  vendor,  give  a  title  bond  to 
B,  the  vendee,  and  lets  him  int0  the  possession,  and  he  remains 
in  possession  seven  years,  he  has  become  owner  of  the  fee  and 
clothed  with  the  legal  title.  This  proposition  is  not  only  un- 
sustained  by  any  of  our  adjudications,  blit  is  contrary  to  them. 

The  legal  estate  remaining  in  the  vendor  is  perfectly  consist- 
ent with  the  possession  and  claim  of  the  vendee.  The  interest- 
is  as  large,  as  valuable,  at  least,  as  that  of  a  moitgagee.  In 
each  case  the  title  of  vendor  and  Tendee,  mortgagor  and 
mortgagee,  constitutes  one  title,  and  the  possession  enures  to 
tbe  benefit  of  that  title.  The  statute  does  not  run  in  this  rela- 
tion, (see  the  case  of  Hammond  vs.  Hoj/Jskuy  3d  Yerg.)  as 
against  the  other  party;  and  moreover  seven  years  possession 
does  not  perfect  a  defective  title,  unless  it  purport  to  convey  an 
inheritance,  so  as  the  same  shall  descend  to  heirs,  be  subject  to 
execution  sale,  sustain  an  action  of  ejectment  on  behalf  of  a 
plainttfi*,  or  do  more  than  repel  the  recovery  of  him  suing  up- 
on a  possessory  title.  See  the  case  of  Harm^m  vs.  Wallace, 
Ist  Hump.  447. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and  a 
new  trial  of  die  case  be  had  in  that  court. 


0 
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ISAACKS  AND  WiFB  VS.  EOWABDS. 

* 

1.  Where  an  attachment  issoesas  auxiliary  process  to  a  case  peDdiogc,  it  must  issue 
from  and  be  returnable  to  the  Court  in  which  the  suit  is  pending;  hut  if  the  defendant 
compels  the  complainant  to  elect,  on  which  he  will  proceed,  and  complainant  «ioefl 
elect,  and  the  suit  in  one  court  is  dismissed,  ho  shall  not  object  afterwards  to  the 
jurisdiction. 

2*  An  attachment  bill  lies  on  all  legal  demands  whenever  the  debtor  is  about  to  remove 
himself  or  his  property  beyond  the  Hmiu  of  the  State.  Whether  the  defendant  was 
about  to  remove  himself  or  his  property  beyond  the  limits  of  the  State,  is  the  subject 
natter  of  a  plea  in  abatement. 

Wright  J  for  complainaat. 

Broumf  for  defendant, 

Gbeen,  J.  delivered  the  opinion  of  the  court. 

ThiM  is  an  Attachment  Bill,  on  two  promissory  notes,  exe^ 
cuted  by  the  defendant  to  the  female  complainant  while  sole. 
The  bill  states  that  suits  had  been  commenced  in  the  Circuit 
Court  on  said  notes,  and  were  then  pending,  that  the  defendant 
was  about  removing  himself  and  bis  property  beyond  the  lim- 
its of  the  State,  and  prays  an  attachment,  &c.  that  the  defend- 
ant answer,  Sec.  and  for  general  relief. 

The  bill  was  filed  in  July  1844.  The  defendant  answered 
the  bill,  admitting  the  execution  of  the  notes,  and  the  existence 
of  the  suits  in  the  Circuit  Court,  but  denying  that  be  was  about 
to  remove  himself  and  property,  and  excepting  to  the  juiisdic* 
tbn  of  the  court. 

Proof  was  taken  in  the  cause,  and  at  September  term,  1845, 
the  defendant,  on  making  it  appear  to  the  court,  that  the  com- 
plainants were  prosecuting  suits  upon  these  promissory  notes 
in  the  Circuit  Court,  and  this  bill  also,  moved  that  the  com- 
plainants elect,  which  suit  they  will  prosecute; — whereupon 
he  elected  to  prosecute  this  bill.  And  at  March  term,  1846,  a 
final  decree  was  made  for  the  complainants,  from  which  the 
defendant  appealed  to  this  court. 

The  only  question  now  raised  upon  this  record  is,  whether 
the  Court  of  Chancery  had  jurisdiction  in  this  case  to  decree 
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relief  to  the  complainants.  This  court  has  decided  at  the 
present  term,  in  the  case  of  Fisher  vs.  Oummings,  that  when, 
under  the  act  of  1843,  ch.  29,  an  attachment  issues  in  a  case 
pending  in  court,  this  auxiliary  process  must  issue  from,  and 
be  returnable  to  the  Court,  in  which  such  suit  is  pending. 

The  objection  to  this  attachment,  therefore,  had  it  been  made 
on  the  return  of  the  process,  either  by  demurrer  to  the  bill,  or 
by  motion  to  dismiss,  would  have  been  fatal.  But  upon  this 
point,  we  think  the  case  is  now  very  much  altered.  It  is  true, 
exception  is  taken  to  the  jurisdiction  in  the  answer,  but  the  de- 
fendant answers  fully  to  the  merits;  and  goes  on  to  take  proof, 
and  prepare  the  case  for  hearing;  and  at  September  term,  1846, 
more  than  a  year  after  the  bill  was  filed,  be  moved  the  court  to 
compel  the  complainants  to  elect,  which  suit  they  would  pros- 
ecute. When  therefore  on  his  motion,  the  election  was  made, 
and  the  suits  at  law  were  dismissed,  it  is  too  late  to  insist 
that  this  bill  shall  also  be  dismissed,  because  a  suit  at  law  for 
the  same  cause,  was  pending  when  the  bill  was  filed. 

2.  We  will  not  enquire,  whether  by  the  act  of  1843,  an  at- 
tachment bill  will  lie,  in  such  a  case  as  this,  being  out  of  view 
the  pending  of  the  suit  at  law? 

The  first  section  of  the  act  of  1843,  ch.  29,  provides,  "that 
in  all  cases  where  a  debtor,  or  a  defendant  in  any  suit  or  judg- 
ment, is  removing  or  about  to  remove  himself  or  his  property 
beyond  the  limits  of  this  State,  or  shall  be  absconding,  or  con- 
cealing himself  or  his  property,  or  effects,  it  shall  be  lawful  for 
the  creditor,  or  other  person  entitled  to  sue,  to  obtain  an  attach- 
ment agninst  the  property,  debts,  choses  in  action  and  effects 
of  such  debtor  in  the  same  manner  as  such  process  may  be  ob- 
tained against  absconding,  or  non  resident  debtors  under  the 
different  statutes  now  in  force  in  this  State,  and  the  same  pro- 
ceedings may  be  had  as  in  other  cases  of  attachment;  except 
so  far  as  it  is  altered  by  this  act."  By  the  8th  section  an  at- 
tachment may  issue  under  this  act,  whether  a  suit  be  pending 
or  not. 

By  the  provisions  of  this  act,  an  attachment  may  issue  against 
the  property  of  a  person  who  is  removing  or  about  to  remove 
himself  or  his  property  beyond  the  limits  of  the  State,  or  who 
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shall  be  absconding  or  concealing  himself  or  his  prbpertyt 
founded  on  the  same  cause  of  action,  that  by  the  law  previous- 
ly in  force,  would  entitle  a  party  to  an  attachment  against  an  ab- 
sconding or  non  resideut  debtor.  The  section  of  the  law  above 
quoted,  changed  the  former  law,  in  two  respects,  to  wit: — 1st. 
It  authorised  an  attachment  as  auxiliary  to  a  suit  then  pending; 
and  2d.  It  enlarged  the  grounds  for  suing  out  this  process,  by 
permitting  it  to  issue  against  a  party  who  is  about  to  remove 
himself  or  his  property  beyond  the  limits  of  this  State*  But 
wherever,  by  the  laws  previously  in  force,  an  attachment  might 
issue  to  recover  a  debt,  by  this  act,  an  attachment  will  lie,  for 
the  cause  mentioned  in  it,  from  the  same  forum,  to  recover  the 
same  dejbt* 

Refering  to  the  act  of  1836,  ch.  43,  sec.  1,  we  find,  that 
wherever  any  person  who  is  a  non  resident  of  this  State,  is  in- 
debted to  any  citizen  of  this  State,  or  any  other  State,  a  bill  in 
chancery  might  be  filed  against  such  non  resident  to  have  the 
choses  in  action  or  effects  in  the  hands  of  any  citizen  of  this 
State  attached  without  first  having  recovered  a  judgment  at 
law. 

By  this  act,  the  Court  of  Chancery  is  vested  with  jurisdic- 
tion for  the  recovery  of  demands  purely  legal,  in  attachment 
cases.  Wherever  a  non  resident  is  indebted,  whether  by  ac- 
count, note  or  bond,  if  he  has  choses  in  action,  or  efiects  in  this 
State,  the  attachment  bill  will  lie,  against  him,  at  the  suit  of 
the  creditor.  And  under  the  act  of  1843,  for  like  demands,  the 
attachment  bill  will  lie  against  a  debtor  who  is  removing  him- 
self or  his  property  beyond  the  limits  of  the  State. 

3.  But  it  is  said,  that  the  fact  that  the  defendant  was  about 
to  remove  himself  or  property  beyond  the  limits  of  this  State, 
is  denied  in  the  answer,  and  is  not  proved;  and  that  as  the  ex- 
istence of  this  fact  is  necessary  to  give  the  court  jurisdiction, 
the  mere  allegation  in  the  bill  is  not  sufficient;  it  should  be  prov- 
ed. The  cases  where  the  court  hold  that  the  allegations  that 
give  the  court  jurisdiction  must  be  proved — are  those  where  the 
facts  must  exist  in  order  that  the  court  shall  have  jurisdiction 
of  the  subject  matter.     But  this  case  does  not  present  such  a 

question.    The  defect  of  paK>f  here  insisted  on,  is  matter  in 
Vol.  vii.— 68 
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abatement— *and  should  have  been  pleaded.  Smith  vs.  Story 
1  Hump.  R.  430;  Foster  vs.  Eatonj  4  Hump.  R.  346.  The  an- 
swer cannot  rely  upon  matter  in  abatement,  upon  the  trial  of 
the  merits.  Story's  Eq.  pi.  548-9,  550,  note  3,  et  seq.  The 
fact,  that  a  Court  of  Chancery  has  no  jurisdiction  of  a  mere 
legal  demand,  except  in  attachment  cases,  cannot  alter  the  plead- 
ing in  this  respect. 

We  think,  therefore,  that  under  the  circumstances  the  court 
properly  exercised  jurisdiction  in  this  case,  and  that  there  is 
no  error  in  the  decree. 


Washington  M.  Johnson. 

1.  If  a  slavo  be  deliYered  on  trial  with  a  view  to  a  sde,  the  slave  must  be  retarned 
in  a  reasonable  time,  or  the  sale  becomes  absolate.  What  is  a  reasonable  time  is  a 
qnstion  of  fact  for  the  jary  to  dotennine. 

3.  An  attorney  has  no  right  to  purchase  real  estate  under  his  client's  executioni  for  sooh 
client,  unless  specially  authorised. 

Washington  for  the  use  of  Ashhurst  &  Sons  brought  an  ac- 
tion of  debt  in  the  Circuit  Court  of  Davidson  county  against 
Johnson,  on  a  note  for  $1300  payable  to  Washington. 

The  case  was  tried  on  plea  of  payment  before  Judge  Maney 
at  the  January  term,  1846. 

It  appeared  on  the  trial  that  Washington  as  Attorney  at  Law 
had  claims  in  favor  of  Ashhurst  &  Sons  against  Vance  &  Dicks 
and  that  he  recovered  a  judgment  against  them  in  the  Federal 
Court  at  Nashvillfei  and  that  executions  were  levied  on  real  es- 
tate in  Clarksville;  that  Washington  became  the  purchaser. 
Washington  sold  the  real  estate  to  Johnson,  and  took  his  notes 
payable  to  himself,  and  executed  a  bond  to  convey. 

In  payment  of  one  of  the  notes,  Johnson  tendered  a  negro 
girl,  Henrietta,  aged  fifteen,  at  the  price  of  825  dollars.  Wash- 
ington objected  to  the  price,  but  took  the  girl  on  ^rial,  agreeing 
to  take  the  girl  if  she  suited  him,  and  he  should  regard  her  as  worth 
the  money.  He  obtained  possession  of  the  girl  in  the  month 
of  January,  1842.     She  remained  in  his  possession  till  the  3d 


DECEMBER  TERM,  1846.  469 

[Washington  vt.  Johnson.] 

day  of  Octoberi  1843,  when  she  died  of  common  autumnal 
fever,  without  neglect  on  the  part  of  Washington. 

There  was  some  written  correspondence  between  the  parties 
from  time  to  time  on  the  subject  of  the  slave,  which  goes  to 
show  that  Washington  had  not  fully  resolved  to  take  the  slave; 
and  other  evidence  which  it  is  unccessary  to  set  forth. 

The  presiding  judge,  Maney,  charged  thejury  that  "the  coun- 
sel having  agreed  that  the  plaintiff  was  at  all  events  entitled 
to  a  verdict,  the  only  question  was  as  to  its  amount.  The  de- 
fendant insists  on  a  payment  in  the  price  of  a  slave  which  he 
says  he  sold  to  Mr.  Washington,  and  if  so,  is  the  defendant  en- 
titled to  a  credit  for  the  price  as  he  insists.  It  is  a  general  prin- 
ciple applicable  to  all  personal  property,  that  where  goods  are 
delivered  on  sale  or  return,  they  must  be  returned  in  a  reason- 
able timci  or  the  sale  becomes  absolute.  Where  a  wholesale 
dealer  delivers  goods  to  a  retail  merchant  to  be  sold  by  the  latter 
or  returned,  and  they  are  retained  for  an  unreasonable  time, 
the  former  has  a  right  to  insist  on  the  sale  and  to  recover  the 
price.  What  is  reasonable  or  unreasonable  time  in  such  cases 
is  a  question  of  fact  for  the  jury  and  must  deptnd  in  a  great 
degree  upon  the  nature  of  the  property. 

So  if  a  slave  be  delivered  by  one  person  to  another  on  trial 
with  a  view  to  a  sale,  and  the  latter  retains  the  slave  for  an  un- 
reasonable time  the  former  may  regard  it  as  a  sale  and  recov- 
er the  price.  The  title,  however,  which  would  thus  be  acquir- 
ed would  not  be  good  against  the  creditors  of  thd  former  own- 
er owner,  nor  against  subsequent  puichasers  from  him.  The 
sale  of  a  slave  without  wiiting  may  be  good  between  the  par- 
ties, but  is  not  good  against  the  creditors  of  the  vendor  or  sub- 
sequent purchasers  from  him.  An  attorney  to  whom  a  note  is 
handed  for  collection  has  no  right  to  take  anything  but  money  in 
payment,  nor  can  he  use  his  cUent's  claim  to  pay  his  own  debt. 
If  the  note  of  a  Nashville  merchant  given  to  a  merchant  in  Phil- 
adelphia should  be  sent  lo  an  attorney  here  for  collection,  the 
attorney  would  have  no  right  to  appropriate  the  claim  or  any 
part  of  it  to  the  satisfaction  of  a  debt  which  he  might  owe  the 
Nashville  merchant.  An  attorney  has  no  light  to  purchase  real 
estate  for  his  client  under  the  client's  execution  unless  specially 
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authorized.  If  in  this  case  Washington  bought  the  house  spo- 
ken of  by  the  witness  under  the  execution  of  his  client,  and 
without  authority  from  his  client  to  purchase  for  him,  and  if 
he  took  the  conveyance  to  himself  and  afterwards  sold  the 
house  taking  notes  for  the  purchase  money  in  his  own  name,  he 
might  contract  to  take  other  property  than  money  in  payment 
If  he  did  thus  purchase  without  authority,  then,  did  be  and 
Johnson  contract  for  the  sale  and  purchase  of  a  slave  the  price 
to  be  credited  on  one  of  the  notes?  or  did  Washington  take  the 
slave  of  Johnson  on  trial  with  a  view  to  purchase  and  did  he 
retain  her  beyond  a  reasonable  time  under  such  circumstances 
as  to  raise  )he  presumption  that  he  had  elected  to  purchase,  or 
under  such  circumstances,  that  in  your  opinion  he  ought  to  be 
regarded  as  having  elected  to  purchase. 

If  Washington  purchased  with  the  consent  of  A  shhurst  &  Son 
to  facilitate  the  trjinsaction  of  the  business,  and  Ashhurst  consent- 
ed to  that,  or  afterwards  ratified  the  transaction,  and  Johnson 
was  aware  of  this,  then  Washington  would  not  be  authorized 
to  take  anything  but  nnioney  for  the  notes. 

If  Washington  and  Johnson  contracted  for  the  sale  and  pur- 
chase of  a  slave,  the  price  to  be  credited  on  one  of  the  notes 
and  Ashhurt  assented  to  this,  it  would  be  binding  on  Ash- 
hurst." 

The  jury  rendered  a  verdict  in  favor  of  tlje  plaintiflT  for  the 
balance  of  debt  deducting  the  price  of  the  slave.  A  motion 
for  a  new  trial  was  made,  overruled  and  judgment  rendered, 
from  which  the  plaintiff  appealed. 

MeigSi  for  the  plaintiff. 

A.  Swing  and  Moselet/j  for  the  defendant. 

Orbbn,  J.  delivered  the  opinion  of  the  court. 

1st.  The  plaintiff  in  error  insists  the  court  erred,  because  his 
honor  did  not  tell  the  jury  that  in  a  contract  of  sale,  or  return, 
the  stipulation  of  a  price  is  essential  to  a  contract  of  sale. 

We  do  not  think  this  omission  is  any  ground  for  reversing 
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ihe  judgment*  The  judge  staled,  that  "it  is  a  general  princi- 
ple applicable  to  all  personal  property,  that  when  goods  are 
delivered  on  sale  or  return,  they  must  be  returned  in  a  reasona- 
ble time,  or  the  sale  becomes  absolute."  "What  is  reasonable 
or  unreasonable  time,  in  such  cases  is  a  question  of  fact  for  the 
jury,  and  must  depend,  in  a  great  degree  upon  the  nature  of  the 
property.  So  if  a  slave  be  delivered  by  one  person  to  another 
on  trial,  with  a  view  to  a  sale,  and  the  latter  retains  the  slave 
for  an  unreasonable  time,  the  former  may  regard  it  as  a  sale 
and  recover  the  price." 

It  is  not  alledged  that  there  is  any  error  in  what  the  judge 
did  say  upon  this  subject;  and  from  the  charge  of  the  court,  it 
would  seem,  there  was  no  controversy  as  to  whether  a  price 
was  stipulated  or  not.  If  the  plaintiff  bad  desired  it,  his  hon- 
or would  doubtless  have  been  more  explicit.  But  he  told  them 
if  the  negro  were  not  returned  in  a  reasonable  time,  the  person 
who  delivered  her  on  trial  had  a  right  to  recover  the  price.  By 
price,  of  course,  he  meant  the  sum  stipulated  to  be  given,  in 
case  she  was  retained  after  trial. 

2.  It  is  insisted  his  honor  erred,  in  stating  to  the  jury,  that 
"an  attorney  has  no  right  to  purchase  real  estate  for  his  client, 
under  the  client's  execution,  unless  specially  authorised." 

There  is  certainly  no  error  in  this  instruction.  It  may  be 
very  true,  as  the  plaintiff's  attorney  argues,  that  a  client's  inter- 
est may  be  often  promoted,  by  permitting  the  attorney  to  pur- 
chase the  real  estate  of  a  failing  debtor,  but  to  hold  that  the 
power  to  do  so,  exists,  merely  by  virtue  of  his  agency  as  attor- 
ney for  the  collection  of  the  debts,  would  be  without  precedent, 
in  violation  of  principle,  and  of  most  mischievous  tendency  in 
practice.  Nor  do  the  circumstances  of  the  country  call  for  the 
establishment  of  any  such  principle.  Our  facilities  of  commu- 
nication are  such,  that  an  attorney  may  easily  apprise  his  client 
of  the  circumstances  of  the  debtor,  and  obtain  special  authority 
to  act  for  his  interest. 

If  he  has  no  such  authority,  he  purchases  at  his  peril,  and 
becomes  responsible  for  the  debt,  at  the  pleasure  of  the  client. 

There  is  no  error  in  the  charge  of  the  court,  and  counsel  do 
not  insist  that  a  new  trial  should  be  granted  on  the  evidence. 

Affirm  the  judgment. 
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Seat,  adnCr.  vs.  Winston  et  als. 

1.  The  fifth  clause  of  Goodall's  will  directed  that  certain  property  at  the  death  of  hie 
wife  should  bo  equally  divided  between  the  children  of  his  brothers  and  hm 
sister:  It  is  hold  that  the  children  were  the  direct  objects  of  his  boanty  and  that  all 
tho  nephews  and  nieces  of  his  brothers  and  his  sister  took  equal  shares  of  the  es- 
tate. 

S.  The  10th  clause  directed  that  "the  residue  of  my  available  funds  shall  be  equally  di- 
vided  as  above  except  the  portion  which  would  fall  to  my  nephew,  W.  Y.  Groodall 
and  my  nieces,  Ann  Eliza  O.  Boberson  and  Martha  Coleman,  I  wish  to  decend  to 
their  heirs  respectively."  It  is  held  that  the  word  heirs  is  a  word  of  purchase  and  not 
of  limitation,  and  that  the  children  of  E.  O.  Robertson,  N<  Ooleman  and  W.  Y. 
Goodall  took^er  gtirpet  and  not  per  capita. 

Z.  6«  Goodall  made  his  last  will  and  testament  and  died  in 
the  county  of  Sumner. 

The  executors  whom  he  appointed  declined  acting  and  E. 
T.  Seay  administered  with  the  will  annexed. 

The  will  contained  the  following  clauses: 

1st.  I  give  and  bequeath  to  my  wife,  Eliza  6.  Goodall,  all 
the  negroes  of  which  I  may  die  possessed  (with  the  exception 
hereafter  to  be  made)  during  her  natural  life,  with  discretiona- 
ry powers  to  hire  out  any  of  them  at  any  time  should  she  be 
disposed  to  do  so. 

2d.  I  give  and  bequeath  to  my  wife  as  above  named,  the 
tract  of  land  on  which  I  now  live,  with  all  and  every  of  its  ap- 
purtenances during  her  natural  life,  with  like  discretionary 
powers  to  rent  out  any  poition  of  it  should  she  think  proper  to 
do  so.  The  above  named  tract  of  land  being  made  up  of  pur- 
chases from  various  individuals  and  supposed  to  contain  in  all 
between  eight  and  nine  hundred  acres. 

3d.  I  give  and  bequeath  to  my  wife  as  above  named,  all  the 
stock  of  every  description  of  which  I  may  be  possessed,  all  the 
farming  tools  of  every  description,  all  the  household  and  kitch- 
en furniture,  and  all  the  corn,  wheat,  oats,  and  meat,  and  ev^ 
ery  other  description  of  provision,  together  with  the  crop 
which  may  be  growing  or  not  gathered,  during  her  natural  life, 

6th.  It  is  my  wish  that  all  the  property  above  named,  shall 
be  equally  divided  between  the  children  of  my  brothers,  Jon- 
athan*D.  Goodall,  Isaac  Goodall,  William  Goodall,  and  of  my 
sister  Betsy  Winston,  except  a  n^ro  girl,  Sally,  which  if  my 
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mother-in-law  survive,  my  wife  shall  remain  with  her,  my  said 
mother-in-law,  so  long  as  she  may  live,  and  at  her  death  to  be 
divided  as  above  mentioned  with  my  other  property. 

10th.  All  the  residue  of  available  funds,  of  which  I  may  die 
possessed,  after  defraying  funeral  expenses  &;c.,  I  wish  my  ex- 
ecutors to  divide  equally  between  the  heirs  of  my  brothers  and 
sister,  as  above  mentioned,  except  that  the  portion  which  would 
fall  to  my  nephew,  WiHiam  Y.  Groodall,  and  my  nieces,  Ann 
Eliza  O.  Robertson  and  Martha  Coleman,  I  wish  to  descend  to 
thw  heirs  respectively. 

Seay  filed  bis  bill  in  the  Chancery  Court  at  Gallatin,  praying 
a  construction  of  the  clauses  of  the  will,  and  that  instruction 
be  given  him  how  he  shall  execute  the  trusts  of  the  will. 

The  following  decree  was  entered  *in  the  case. 

*'Be  it  remembered  that  this  cause  came  on  for  hearing 
before  the  Honorable  B.  L.  Ridley,  Chancellor,  &c.  upon  the 
proof  and  pleadings  in  the  case,  which  proof  of  each  party  is 
excepted  to  by  the  other  and  the  parties  ask  the  court  to  put 
a  construction  upon  the  will  of  the  said  Z.  6.  Goodall  and  di- 
rect how  the  estate  shall  be  under  the  said  will,  distributed, 
upon  the  various  clauses  and  points  made  in  the  pleadings. 
The  court  is  of  opinion  and  decrees  accordingly  as  follows:  un- 
under  the  fifth  clause  the  children  of  the  brothers  and  sister  of 
the  testator  take  the  estate  in  that  clause  specified  ^er  capita, 
each  to  receive  an  equal  portion  thereof:  upon  the  tenth  clause 
of  the  will,  the  court  construe  it  to  mean,  that  the  children  of 
his  brothers  and  sister  take  in  like  manner  with  the  exception 
of  Wm.  T.  Goodall,  Eliza  O.  Roberson  and  Martha  Coleman, 
the  children  of  whom  take  absolutely  the  portions  of  their  re- 
spective parents  described  in  the  said  tenth  clause.  The  court 
in  further  construing  the  7th  and  8th  clauses  of  the  will  touch- 
ing the  land  is  of  opinion  that  the  land  directed  to  be  sold  and 
which  has  been  sold  under  the  decree  of  this  court,  the  sale  of 
which  is  hereby  confirmed,  that  the  proceeds  of  said  sale  be 
divided  equally  among  all  of  said  children  as  directed  in  the 
fifth  clause.  The  court  is  further  of  opinion  that  in  those  vari- 
ous clauses  devising  to  the  children  of  his  brothers  and  sister 
his  estate,  to  be  divided  after  the  death  of  the  tenant  for  Ufe, 
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that  the  said  legacies  were  vested  in  said  children;  and  William 
Goodall,  Junior,  having  died  after  the  death  of  the  testator,  hav- 
ing a  wife  and  posthumous  child,  his  portion  descends  to  them 
under  the  act  of  distribution.  The  court  is  further  of  opinion 
that  the  child  of  W.  Y.  Goodall,  and  its  mother  are  entitled 
under  the  said  clauses  of  the  will,  except  the  10th  clause,  to 
receive  the  portion  going  to  Wm.  Y.  Goodall,  the  dower  in  the 
land  and  her  part  of  the  personalty,  she  one  third  and  the  child 
its  portion  of  the  land  absolutely,  but  the  residue  under  the 
10th  clause  shall  be  alone  received  by  the  child,  she  having  no 
interest  therein.  The  parties  not  desiring  an  account  to  be  ta- 
ken in  this  cause,  but  there  being  various  infants  who  will 
be  entitled  to  receive  them  under  the  will,  this  cause  is  retain- 
ed in  the  court,  for  the  purpose  of  approving  bonds  to  be  ta- 
ken and  the  authority  of  persons  to  receive  their  said  portions, 
all  which  will  be  done  under  the  direction  of  this  court* 

The  matter  of  the  petition  of  E.  T.  Seay  being 'before  the 
court,  having  been  consolidated  with  this  cause,  asking  the  con- 
struction of  the  court  in  regard  to  that  clause  in  the  will,  item 
three,  bequeathing  to  the  widow,  stock,  corn,  provisions  and 
other  articles  for  life;  the  part  of  the  same  having  been  sold 
and  the  report  filed,  which  report  being  excepted  to^  with  the 
exception  of  the  sales  of  the  consumable  articles,  is  confirmed 
by  the  court  with  this  modification;  the  court  is  of  opinion 
that  the  widow  takes  a  life  estate  in  all  of  said  things  with  the 
exception  of  such  things  as  are  consumable  in  their  use,  such 
as  corn,  wheat,  pork  and  hogs.  The  court  is  of  opinion  in  such 
articles,  she  takes  an  absolute  estate  and  S35  of  such  consuma- 
ble articles  having  been  sold  as  specified  in  said  sales,  she  is 
entitled  absolutely  to  that.  The  balance  of  said  sale,  she  will 
receive  and  account  to  the  remaindermen  at  her  death  without 
interest,  being  the  sum  of  $181.  It  is  further  decreed  that  the 
cost  of  these  suits  be  paid  out  of  said  estate  and  ^,  fa.  issue 
against  said  administrator. 

From  this  decree  the  defendant  appealed. 

Hailt  for  complainants. 
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John  J.  fVhue^  for  defendants,  Catharine  K.  and  Ann  Eliza 
Goodall,  said: — It  was  clear  from  the  language  of  the  will; 
that  the  distribution  of  the  legacies  was  to  be  per  capita*  The 
testator  has  expressed  his  intention  precisely,  in  clear  and  pos* 
itive  terms,  and  there  is  no  legal  objection  to  it;  and  no  incon- 
venience arising  from  an  adherence  to  such  intention,  so  ex- 
pressed, it  must  be  regarded.  3  M.  &  S.  30.  The  will  evi- 
dently contemplates  a  perfect  equality  in  the  division  of  his 
property  among  his  nephews  and  nieces.  The  language  used 
excludes  the  idea  of  the  division  being  according  to  families, 
or  that  each  family  is  to  take  as  a  class. 

The  legacy  in  the  6th  clause  is  direct  to  the  children  of  his 
brothers  and  sister,  and  in  the  7th,  8th  and  10th  clauses,  to  the 
heirs  of  his  brothers  and  sister,  with  the  exception  in  the  10th 
clause — and  then  there  is  to  be  an  equality  in  the  division 
among  them. 

The  presumption  is,  that  the  testator  would  have  made  this 
equality  among  his  nephews  and  nieces,  for  they  were  all 
equally  near  to  him  in  blood,  and  of  course,  in  attachment,  un- 
less there  should  be  something  in  the  will  to  repel  that  pre- 
sumption, and  there  is  not.  But  on  the  contrary,  the  lan- 
guage used,  "between  the  children,"  &:c.,  and  "between  the 
heirs  of  my  brothers,"  &c.,  shows  it  was  his  affection  or  his 
duty  to  tliem  that  influenced  the  bequests. 

We  see  too  from  diflferent  clauses  of  the  will,  that  he  was 
acquainted  with  his  nephews  and  nieces,  and  that  he  could 
discriminate  between  them,  and  if  he  had  intended  any  other 
inequality  than  what  we  see  in  these  clauses,  he  would  have 
made  it. 

A  very  important   inference  may  be  drawn  from  these 

clauses.     In  the  6th  he  gives  to  one.  of  his  nieces  a  negro  girl 

"over  and  above''  what  he  gives  to  the  other  •'heirs  above 

named".    In  the  7th  clause  he  gives  to  one  of  his  nephews  and 

to  the  husband  of  one  of  his  nieces  an   additional  interest  in 

two  tracts  of  land,  upon  their  complying  with  the  condition 

there  specified.     And  in  the  10th  clause  he  directs,  that  the 

portion  which  would  be  going,  under  that  clause,  to  one  of  his 

nephews  and  his  nieces  there  mentioned,  shall  take  a  diflferent 
Vol.  vii. — 69 
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directioDi  by  being  divided  among  their  heirs.  Now,  is  nol 
the  inference  irresistible  when  he  first  directs  a  perfect  equal* 
ity  among  his  nephews  and  nieces,  and  then  afterwards  makes 
some  exceptions,  that  he  did  not  intend  to  disturb  this  equality 
beyond  these  exceptionsf 

In  the  latter  part  of  the  10th  clause,  where  it  is  said,  that  the 
portion  which  would  fall  ^*to  my  nephew  William  Y.  Goodall 
and  my  nieces  Ann  Eliza  O.  Robertson  and  Martha  Coleman, 
I  wish  to  descend  to  their  heirs  respectively;''  the  term  descend 
is  not  to  be  understood  technically — it  means  merely  to  go  to 
their  heirs,  that  is,  their  children.  4th  Term  R*  294-6.  And 
consequently  Ann  Eliza  Goodall,  the  child  of  Wm.  Y.  Goodall, 
is  entitled,  in  her  own  right,  to  a  portion  of  this  residuary  fund* 

The  term  heirs,  which  is  used  in  these  difierent  clauses, 
evidently  means  the  same  thing  as  children,  the  word  used  in 
the  5th  clause,  and  indeed  they  refer  to  it.  And  when  it  is 
thus  used,  it  does  not  mean  that  the  legacy  is  given  to  them  as 
a  class,  but  to  the  individuals  and  their  representatives — and 
consequently  it  is  here  a  word  of  purchase.  See  2  Luviotz, 
223-232;  3  Bligh's  Rep.  26;  7  Yerg.  96;  8  Yerg.  4.  When 
we  look  at  the  5th,  6th,  7th,  8th  and  10th  clauses  of  the  will  in 
connection,  there  can  be  no  doubt  the  testator  intended  an  im- 
mediate vested  interest  in  each  one  of  the  legatees.  By  the 
6th  clause,  he  gives  a  vested  interest  in  remainder,  after  the 
termination  of  the  life  estate  of  his  wife.  But  the  7th  and  8th 
clauses  which  dispose  of  the  proceeds  of  the  land  directed  to 
be  sold,  and  the  lOth,  of  the  residuary  fund,  contemplate  an 
immediate  division  of  this  fund,  and  it  is,  therefore,  a  present 
vested  interest. 

Authorities  are  abundant  to  support  the  view  which  we  take 
of  this  will.  See  Hawks'  Law  and  £q.  604;  Stow  vs.  Ward 
and  othenf  2  Deyereux's  £q.  609;  1  Murpb.  Law  and  £q* 
383,  Whitehurst  vs.  Prichard;  10th  Ves.  Lady  Lincdu  vs* 
Pdham,  166-176;  2  Peer  W'ms,  383-4  Bladder  vs.  Webb^  I 
do.  Northey  vs.  Strange^  340;  2  Vernon,  705,  Wied  vs.  Brad- 
bury;  Thomas  vs.  Halcj  Cases  Temp.  Tal.  251;  Butler  vs. 
Strauon,  3  Brown!s  Ch.  Cases,  367. 
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Gnildj  for  defendants. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

• 

On  the  18ih  day  of  March,  1844,  Z.  6.  Goodall  made  and 
published  his  last  will  and  testament,  and  shortly  thereafter 
died. 

After  several  specific  bequests  to  his  wife,  he  directs,  by 
the  fifth  item  of  his  will,  that  all  the  property  previously  spe- 
cified, at  the  death  of  his  wife,  shall  be  equally  divided  between 
the  children  of  his  brothers  Jonathan  D.  Goodall,  Isaac  Good- 
all,  William  Goodall,  and  of  his  sister  Betsy  Winston. 

By  the  6th  item,  he  gives  to  his  niece  Barbara  D.  Goodall, 
over  and  above  the  heirs  above  named,  a  negro  girl  Melvina. 

By  the  9th  item,  he  gives  to  his  wife  five  thousand  dollars 
of  his  available  funds,  to  be  disposed  of  in  any  way  she  may 
think  proper. 

And  by  the  10th  item,  he  directs  all  the  residue  of  avail- 
able funds  of  which  he  might  die  possessed  after  deilraying 
funeral  expenses,  to  be  divided  equally  between  the  heirs  of 
his  brothers  and  sister,  as  mentioned  in  the  5th  item,  except 
that  portion  which  would  fall  to  his  nephew  William  Y.  Good- 
all  and  his  nieces  Ann  Eliza  O.  Robertson  and  Martha  Coleman, 
which  be  wishes  to  descend  to  their  heiis  respectively. 

This  petition  is  filed  by  the  administrator,  asking  of  the  court 
a  construction  of  the  5th  and  10th  clauses  of  the  will,  in  order 
that  he  may  be  enabled  to  execute  the  trust  therein  contained, 
according  to  law. 

The  diflSculty  in  the  construction  of  the  6tb  clause,  is, 
whether  the  children  of  the  devisor*s  brothers  Jonathan  D. 
Groodall,  Isaac  Goodall,  William  Goodall,  aud  his  sister  Betsy 
Winston,  take  the  property  therein  specified,  per  stirpes^  or  per 
capkui  that  is,  whether  each  set  of  children  is  a  class  repre- 
senting their  father  and  mother,  and  as  such,  entitled  to  one 
share  of  the  estate,  be  they  few  or  many;  or  whether  it  is  a 
direct  personal  bequest  to  each  individually,  and  the  estate, 
therc^re,  to  be  divided  into  as  many  shares  as  there  are  ne- 
phews and  nieces. 
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We  do  not  think  there  is  any  serious  difficulty  in  holding, 
that  the  devise  is  to  the  nephews  and  nieces  individually,  and 
not  in  classes,  and  that  they,  therefore,  take  per  capita,  and  not 
per  stirpes^  each  individjual  being  entitled  to  one  equal  portion 
of  the  bequest 

We  do  not  see,  that  argun.cnt  can  make  it  plainer  than  the 
words  of  the  bequest;  "all  the  properly  above  specified,  at  the 
death  of  my  wife,  shall  be  equally  divided  between  the  children 
of  my  brothers  Jonathan  Goodall,  Isaac  Goodall,  William  Good- 
all,  and  my  sister  Betsy  Winston."  Now,  it  is  not  bis  brothers 
and  sister  that  are  the  object  of  his  bounty,  but  his  nephews 
and  nieces,  each  of  whom  were  equally  near  in  blood  to  himt 
and  no  doubt  equally  beloved  by  him;  then,  there  could  have 
been  no  motive  or  wish  to  divide  them  in  classes;  whereby  the 
division  of  the  bequest  might,  and  no  doubt  would  have  been 
most  unequally  made;  a  thing  which  he  expressly  provides 
against,  for  he  says,  ''it  shall  be  equally  divided  among  them." 

We  are,  therefore,  of  opinion,  that  the  admiuistrator^  with 
the  will  annexed,  when  he  shall  come  to  distribute  the  proper- 
ty bequeathed  in  the  5th  clause  of  the  will,  shall  do  so  equally 
among  all  the  nephews  i^nd  nieces,  the  children  of  Jonathan 
Groodall,  Isaac  Goodall,  William  Goodall  and  Betsy  Winston, 
per  capkat  and  not  per  stirpes" 

The  difficulty  in  the  construction  of  the  10th  clause  of  the 
will  is,  as  to  that  portion  of  the  bequest  which  would,  under 
its  general  wording,  fall  to  W.  Y.  Goodall,  Ann  Eliza  O*  Rob- 
ertson and  Martha  Coleman,  but  is  supposed,  by  special  excep- 
tion, to  be  given  to  the  children;  and  whether  this  be  so,  or  not, 
is  the  question.  This  clause,  as  we  have  seen,  directs,  "that 
all  the  residue  of  available  funds  of  which  I  may  die  possess- 
ed, after  paying  my  funeral  expenses,  be  divided  equally  be- 
tween the  heirs  of  my  brothers  and  sister,  as  above  mentioned, 
except  that  portion  which  would  fall  to  my  nephew,  W.  Y. 
Goodall,  and  my  nieces  Ann  Eliza  O.  Robertson  and  Martha 
Coleman,  I  wish  to  descend  to  their  heirs  respectively. 

We  are  of  opinion,  that  the  word  heirs,  as  here  used,  is  a 
word  of  purchase,  and  not  a  word  of  limitation;  and  that,  there- 
fore, the  children  of  W.  Y.  Goodall  are  entitled  to  bis  share 
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of  ibe  bequest,  and  so  likewise,  the  children  of  Ann  Eliza  O. 
Robertson  and  Martha  Coleman,  to  their  shares  respectively. 
But  this  only  applies  to  the  bequest  of  the  '^residue  of  the  avail- 
able funds,"  bequeathed  in  the  10th  clause  of  the  will,  and 
does  not  aflfect  the  bequest  in  the  5th  clause,  to  which  W.  Y. 
Goodall,  and  Ann  Eliza  O.  Robertson  and  Martha  Coleman  ate 
entitled,  in  the  one  right  equally,  with  the  other  nephews  and 
nieces. 


CopfiLAND  V9.  The  State. 

1.  In  criminal  cases  the  court  wilt  weigh  the  testimony,  and  if  it  preponderate  against 
the  verdict,  they  \riU  grant  a,  new  trial. 

2.  If  the  prisoner  was  going  her  own  road  in  a  laudable  pursuit,  and  was  assailed  in 
that  road  with  a  hickory  stick  of  dangerous  character,  and  thereupon  slew  her  ad- 
versary with  a  knife;  this  is  homicide  i^  self-defence. 

S.  ir  prisoner  upon  nieetiag  Her  adversary  unexpeetedly,  who  had  inteivepted  her  upon 
b^r  lawful  road,  and  in  her  lawful  pursuit,  accepted  the  fight,  when  she  might  have 
avoided  it  by  passing  on,  the  provocation  being  sudden  and  unexpected,  the  law  will 
not  presume  the  killing  to  have  been  upon  the  ancient  grudge,  but  upon  the  insult 
given  by  stopping  her  on  the  way,  and  it  would  be  maaslaughter. 

4.  If  the  deceased  was  approaching  the  prisoner's  path  with  the  intention  to  aasail 
prisoner,  and  became  irresolute  and  stopped,  or  abandoned  her  intention,  leanring 
the  prisoner  full  and  unobstructed  right  and  liberty  to  pass,  and  prisoner  brought 
on  the  attack  with  the  design  to  slay  deceased,  the  killing  would  be  murder  in  the 
first  or  second  degree,  aocordiog  to  circumetancet;  that  is,  if  the  ItiUiog  was  the  re- 
sult of  the  old  grudge,  and  a  previously  premeditated  intention,  it  would  be  murder 
in  the  first  degree,  but  if  it  were  the  result  of  malice,  suddenly  produced  by  the 
sight  of  her  enemy,  without  premeditation,  it  would  be  murder  in  the  second  degree. 

Mary  Copeland  was  indicted  in  the  Circuit  Court  of  Overton 
county,  for  the  murder  of  Ruth  Dougherty. 

The  cause  came  on  for  trial  before  Judge  C^uthers,  at  the 
March  term,  in  1844,  and  was  then  submitted  to  a  jury«  De^ 
fendant  was  convicted  of  murder  in  the  second  degree  and 
appealed. 

The  facts  are  stated  at  length  in  the  opinion  of  the  court, 
and  are  in  brief  as  follows; —  , 

Mary  Copeland,  upon  strong  grounds  of  suspicion,  believed 
that  her  husband  was  guilty  of  illicit  intercourse  with  Ruth 
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Doogherty;  she  talked  about  the  matter,  oomplained  to  her 
neighbors;  watched  the  house  where  Ruth  resided,  and  threat- 
ened to  take  her  life  if  the  unfaithful  conduct  of  her  husband 
was  continued.  Ruth  was  well  aware  of  the  conduct,  feelings 
and  threats  ojf  Mary  Copeland,  and  also  made  frequent  threats 
of  taking  the  life  of  Mary  Copeland.  Mary  Copeland,  on  the 
persuasions  of  her  neighbors,  desisted  from  her  threats,  and 
determined  to  bear  the  wrong.  Ruth  was  about  to  leave  the 
county  of  Overton  for  Kentucky,  and  declared  she  would  have 
revenge.  And  on  Sunday  morning,  as  Mary  Copeland  passed 
the  house  of  Alexander  Dougherty  on  the  way  to  church,  Ruth 
come  out  with  the  apparent  intention  of  insulting  and  beating 
her.    She  carried  in  her  hand  a  long  hickory  stick. 

The  testimony  as  to  the  commencement  of  the  assault  was 
various  and  in  some  degree  contradictory;  some  of  the  wit- 
nesses testifying  that  Ruth  intercepted  Mrs.  Copeland  in  her 
path,  and  give  her,  first,  two  severe  blows  with  the  stick  in  the 
path,  whilst  others  state,  that  Ruth  baited  in  her  progress,  with 
the  apparent  intention  to  abandon  her  contemplated  assault, 
and  that  Mary  Copeland  left  the  path  in  which  she  was  and 
advanced  rapidly  upon  Ruth  and  stabbed  her  with  the  knife 
several  times,  which  stabbing  caused  her  immediate  death. 

These  facts  were  submitted  to  the  jury,  under  the  charge  of 
the  presiding  Judge,  which  is  as  follows: — 

''If  the  defendant  on  seeing  the  deceased  -moving  out  to- 
wards her  path,  advanced  to  meet  her  with  intent  to  kill  her,  or 
to  engage  in  combat  with  deadly  weapons  and  did  so  engage 
and  kill  her,  the  homicide  was  murder.  It  would  be  no  odds 
upon  this  hypothesis,  which  advanced  most  rapidly,  which 
started  first,  how  deadly  was  the  deceased's  intention,  which 
struck  first,  no  matter  if  the  deceased  struck  first  with  a  stick 
which  was  dangerous  to  life.  If  defendant  advanced  to  the 
rencounter  with  deadly  intentions  she  was  guilty  of  murder. 
So  would  the  other  have  been.  Like  duelists  either  that  kills  is 
a  murderer;  whether  it  would  be  murder  in  the  first  or  second 
degree,  would  depend  upon  the  question  whether  the  deadly 
intent  was  produced  by  anger  or»  by  reflection.  Anger  is  not 
presumed  without  provocation.    It  is  an  efiect  that  naust  be 
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produced  by  an  adequate  cause.  But  if  on  seeing  her  enemy 
advancing,  she  became  excited,  and  from  that  impulse  detei^ 
mined  to  meet  her  in  deadly  combat,  it  would  be  sufficient  to 
extenuate  the  killing  to  the  second  degree  of  murder.  But  if 
on  seeing  her  it  aroused  her  slumbering  revenge,  and  she  de- 
liberately determined  to  avail  herself  of  that  opportunity  to 
kill  her,  it  would  be  the  first  degree  of  murder. 

2.  If  the  defendant  advanced  to  the  combat  with  intent  to 
fight  merely  but  not  with  deadly  weapons,  and  thereupon  they 
engaged,  and  in  the  heat  of  the  combat,  defendant  killed  the  de- 
ceased, it  was  manslaughter;  no  matter  on  this  hypothesis 
about  the  formef  malice  of  either,  nor  which  struck  first.  Nor 
how  dangerous  may  have  been  the  assault  of  the  deceased. 
As  she  met  the  danger  voluntarily,  and  of  her  own  fault,  she 
would  not  be  excusable;  when  persons  engage  in  fight  volunta- 
rily, they  must  do  all  they  can  to  decline  it  before  they  are  ex- 
cusable in  killing. 

3.  If  she  was  going  along  her  road  ignorant  of  Ruth's  ad- 
vance, or  if  she  saw  her,  not  apprehending  an  assault  from  her 
or  even  if  she  did  apprehend  an  assault,  yet  determined  not  to 
fight  unless  necessary  for  her  defence,  and  Ruth  intercepted 
her,  and  committed  an  assault  upon  her  which  endangered  her 
life,  or  threatened  her  with  great  bodily  harm,  and  she  there- 
upon killed  in  her  own  defence,  it  ^as  justifiable  homicide  and 
you  must  find  her  not  guilty.  If  she  was  not  really  in  danger 
of  death  or  great  bodily  harm  but  upon  reasonable  evidence 
believed  heiself  so  she  might  justifiably  kill." 

Tumeiff  CroodaUf  Gardenhire^  for  Copeland. 

Attorney  General^  for  the  State, 

TxTKLBY,  J.  delivered  the  opinion  of  the  court. 

This  case  presents  to  our  consideration,  another  of  those  af- 
flicting tragedies,  which  unfortunately  are  but  too  common,  re- 
sulting from  the  gratification  of  loose  and  vicious  propensities, 
regardless  of  social  and  moral  duty.     A  husband  forgetful  of 
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the  sacred  obligations  of  his  marriage  vow,  forgetful  of  the  le- 
gal and  holy  rights  of  his  neighbor,  by  which  the  purity  of  his 
daughter  should  have  been  protected  from  his  lawless  passion, 
has  in  an  evil  hour,  brought  desolation  upon  his  own  house,  and 
death  into  that  of  another.  A  man  advanced  in  life,  with  a 
wife,  with  whom  he  had  lived,  until  she  had  presented  him  with 
grand  children,  when  it  would  be  reasonable  to  suppose,  that 
the  fiery  passions,  which  so  often  lead  astray,  had  been  calmed 
and  brought  under  proper  control,  has  nevertheless,  as  there  is 
but  too  much  reason  to  believe,  corrupted  the  daughter  of  his 
near  neighbor,  and  lived  with  her  in  adultery  for  years. 

The  consequences  of  this  great  crime  are  horrid  to  think  of; 
they  have  ended  in  the  death  of  his  paramour,  by  the  hands  of 
his  own  wife;  and  in  her  conviction  of  the  crime  of  murder, 
and,  a  sentence  to  confinement  in  the  Penitentiary  of  the  State 
for  a  period  of  ten  years;  a  period,  very  prcA>ably  equal  to  the 
extent  of  the  remainder  of  her  life.  This  poor  woman,  who 
from  all  the  proof  in  the  record,  has  obviously  been  ''more 
sinned  against  than  sinning,"  and  upon  whose  head  this  ca- 
lamity has  fallen,  a  calamity  more  fearful  if  possible  in  its  con- 
sequences to  her,  than  that,  which  befell  her  misguided  and  un- 
happy rival,  has  appealed  to  this  court  as  her  last  resort,  for  the 
purpose  of  ascertaining,  whether  she  cannot  be  released  from 
it. 

We  do  not  deem  it  necessary  to  disguise  that  our  sympathies 
are  enlisted  in  her  favor;  and,  that  we  have  examined  this  re- 
cord, with  the  view  of  ascertaining,  if  there  were  any  legal 
grounds,  upon  which  we  could  be  justified  in  giving  her  a  new 
trial,  and  with  an  anxious  desire,  that  they  might  be  found. 
But  at  the  same  time,  we  deem  it  proper  to  observe,  that  in 
coming  to  the  conclusion  we  have,  we  are  not  sensible  that 
our  sympathies  misled  our  judgment,  or  biassed  our  decison. 

It  is  true,  that  in  scrutinising  the  charge  of  the  Judge,  we 
have  been  able  to  find  no  legal  error  therein;  yet,  we  cannot  en- 
tirely divest  ourselves  of  the  belief,  that  if  he  had  been  a  little 
more  particular  in  applying  the  legal  distinctions,  which  he  has 
correctly  drawn,  to  the  particular  facts  of  the  case,  the  result. 
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might  hajre  been  different.  But»  be  that  as  it  naay,  there  is  oo 
error  in  this,  for  which,  we  can  reverse. 

The  consequence  of  this  is,  that  if  we  grant  a  new  trial,  it 
must  be  upon  a  careful  examination  of  the  proof  adduced,  and 
a  deliberate  conviction,  that  it  is  not  of  a  character  to  justify 
the  verdict  which  has  been  returned  by  the  jury. 

We  have  said  heretofore,  that  the  rule  established  by  this 
court  in  relation  to  granting  new  trials  in  civil  cases,  for  defect 
of  proof,  does  not  apply  to  criminal  cases;  but  that  in  such,  we 
will  scrutinize  and  weigh  the  evidence,  and  if  in  our  judgmeii1;| 
it  preponderate  against  the  verdict,  we  will  grant  a  new  trial* 

This  scrutiny,  then,  it  becomes  our  duty,  now  to  make  ii)  the 
case  under  consideration.  We  do  not  deem  it  necessary  to  en* 
ter  into  an  investigation^  to  show,  that  an  illicit  intercourse  has 
existed  for  a  long  time  between  th6  husband  of  the  prisoner  and 
the  deceased,  it  has  not  been  controverted  on  the  pext  of  the 
State,  indeed,  it  could  not  be,  ibr  the  proof  of  the  existence  of 
the  fact,  is  of  such  a  character,  as  leaves  it  almost  beyond 
doubt. 

But  it  becomes  highly  important  to  investigate  with  care  Istt 
the  effect  which  this  intercouse,  notorious  as  it  was,  produced 
upon  the  feelings,  and  vindictive  passions  of  the  prisoner  and 
the  deceased  towards  one  another;  and  2d,  the  mode  and  manr 
ner,  in  which  these  feelings  and  passions  were  brought  to  bear, 
in  producing  the  catastrophe  so  much  to  be  deplored. 

Trom  a  careful  examination  of  the  proof,  upon  these  two 
points,  we  think  we  shall  be  enabled  to  judge,  whether  the  ver- 
dict of  murder,  in  the  second  degree,  which  w^s  found  by  the 
jury,  against  the  prisoner,  can  be  sustained.  Then  1st,  as  to  the 
effect  produced  upon  the  feelings  and  vindictive  passions  of  the 
prisoner  and  the  deceased.  The  prisoner  appears  to  have  been 
nearly  distracted  by  the  infidelity  of  her  husband,  and  having 
no  positive  proof  of  his  guilt,  seems  to  have  spent  much  of  her 
time  in  anxious  watchings  about  the  house  of  the  father  of  the 
deceased,  for  the  purpose  of  obtaining  such  proof,  if  practica- 
ble. 

John  F.  Sevier,  a  witness  on  behalf  of  the  State,  says,  that 

in  the  month  of  September,  previous  to  the  killing,  he  was 
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passing  by  the  hoase  of  the  fktber  of  the  deceased,  aboat  two 
hundred  yards  from  the  house,  and  saw  the  prisoner  in  the 
corner  of  the  fence;  she  saw  him,  and  jumped  over  the  fence 
and  went  in  the  direction  of  the  house. 

Bedy  Mansfield,  another  witness  for  the  State,  says,  that 
about  two  years  before  the  trial,  she  was  passing  by  the  house 
of  Dougherty,  the  father  of  the  deceased,  and  saw  the  prisoner 
lying  in  the  weeds,  about  one  hundred  and  fifty  yards  from  the 
house;  that  she  saw  the  prisoner^  at  another  time,  stepping 
^bout  in  the  woods  near  the  same  distance  from  the  house;  and 
about  the  same  length  of  time. 

Martha  Mansfield,  another  witness  for  the  State,  says,  that 
about  three  years  before  the  trial,  she  on  two  occasions  saw 
the  prisoner  about  Dougherty's  place,  and  that  she  told  her  she 
could  see  her  round  Dougherty's  almost  any  time. 

Orleana  Mansfield,  a  witness  for  the  State,  says,  she  saw 
the  prisoner  four  times  near  the  house  of  Dougherty,  concealed; 
saw  the  prisoner  once  in  the  Maple  Swamp,  between  Dough- 
erty's  and  Cash's,  on  the  road  to  Livingston  with  an  axe;  she 
asked  the  witness  if  the  deceased  was  going  to  town;  said 
she  would  kill  her.  This  was  more  than  a  year  before  the 
killing  took  place.  Witness,  also,  says,  she  saw  the  prisoner 
once  in  Dougherty's  chimney  corner,  once  at  Dougherty's 
barn,  once  in  a  chestnut  stump,  which  was  hollow,  about  two 
hundred  yards  from  Dougherty's  house,  and  in  sight  thereof; 
once  in  the  lot,  close  to  the  house,  lying  in  the  weeds,  and  that 
upon  being  discovered  she  ran.  These  circumstances  were 
also  ^t  periods  of  more  than  a  year  before  the  killing. 

Maria  Eldridge,  a  witness  for  the  State,  says,  that  about 
eighteen  months  before  the  trial,  she  heard  the  prisoner  say, 
that  if  ever  the  deceased  put  her  hands  upon  heo  she  would 
kill  her. 

Thompson  Cash,  a  witness  for  the  prisoner,  says,  she  had 
talked  to  him  about  her  situation  and  troubles;  that  he  had  ad- 
vised her  to  bear  it,  and  say  nothing;  that  some  time  in  the  sum- 
mer before  the  trial,  she  agreed  with  him,  that,  for  peace,  she 
would  bear  it  all  in  future;  that  if  they  would  let  her  alone  at 
home  she  would  bear  it  and  have  peace. 
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Thomas  K.  Harris,  a  witness  for  defendant,  says,  that  some 
time  in  the  summer,  before  the  trial,  he  had  a  talk  with  the 
prisonei;  she  spoke  of  the  threats  made  against  her  by  the  de- 
ceased; she  seemed  to  be  in  much  distress,  and  said,  she  un- 
derstood her  life  was  to  be  taken,  and  she  seemed  to  be  alarmed 
on  account  of  the  threats. 

Henry  Carlisle,  a  witness  for  the  prisoner,  says,  he  has  been 
with  Copeland,  the  prisoner's  husband  for  ten  years,  and  that 
he  never  heard  her  make  any  threats  against  the  deceased. 

This  is  all  the  proof  in  the  record,  tending  to  show  the  state 
of  mind,  of  the  prisoner  in  relation  to  the  deceased,  produced 
by  her  wrongs*  And  what  does  it  amount  to?  That  (as  has 
been  observed)  she  spent  much  time  in  watching  the  house  of 
the  deceased,  but  for  what  purpose?  It  has  been  argued  here, 
and  no  doubt  was  so  before  the  jury,  that  she  was  lying  in 
wait  for  the  purpose  of  assassinating  the  deceased.  Can  it  be 
possible,  in  the  nature  of  things,  that  such  was  her  design? 
Surely  not.  If  she  had  desired  to  murder  the  deceased,  there 
could  have  been  no  difficulty  in  finding  her  at  any  time;  they 
lived  near  together,  and  no  doubt  could,  and  did  meet  often. 
Where  the  sense  of  lying  in  wait  about  the  fences,  in  the 
weeds,  in  a  stump,  in  the  chimney  comer,  if  her  design  was  to 
assassinate  herf  These  lyings  in  wait  were  in  open  day  light, 
liable  at  all  times  to  detection;  in  fact  they  were,  as  it  appears, 
always  detected,  and,  moreover,  bow  was  she  to  perpetrate 
the  imagined  design;  when,  from  all  that  appears,  she  was  on 
every  occasion,  but  one,  unprepared  to  commit  the  deed,  that 
is  unarmedf  People  who  lie  in  wait  to  commit  murder,  most 
generally  have  fire  arms  for  the  purpose,  they  being  the  weap- 
ons most  effectual  for  committing  clandestine  murder.  But 
what  was  the  occasion,  when  she  appears  to  have  a  deadly 
weapon?  It  was,  when  she  was  found  in  a  Maple  swamp  with 
an  axe,  and  enquired  if  the  deceased  was  going  to  town,  and 
said  that  she  wanted  to  kill  her — a  poor  weapon  for  a  woman 
to  use  in  perpetrating  a  murder  in  day  light,  and  upon  a  young 
and  vigorous  woman,  prepared  for  her  defence. 

But  is  it  possible,  if  such  had  been  her  design,  she  would 
have  informed  the  witness  of  it?    Indeed,  from  the  circum- 


486  NASHVILLE, 

[Oopdand  vt.  The  State.] 

Stances,  we  think,  that  at  the  time  she  was  found  in  the  swamp 
she  was  not  watching  the  deceased,  because  the  swamp  was 
two  hundred  yards  from  the  house  of  deceased,  and  nearer  her 
own;  and,  because,  here  she  met  the  witness  boldly,  and  upon 
all  other  occasions,  upon  being  discovered,  she  skulked.  What 
was  the  reason  of  this?  Though  compelled  by  the  irresistible 
impulses  of  her  jealousy,  to  watch  the  house  of  her  rival,  with 
the  view  of  detecting  her  husband,  yet  she  was  ashamed  of  it, 
and  whenever  caught,  sought  to  conceal  herself;  but  when 
found  in  the  swamp,  being  engaged  in  a  diflferent  business,  pro- 
bably getting  maple  bark  for  the  purpose  of  dying,  (which  will 
explain  satisfactorily  how  she  came  to  have  the  axe,)  she  felt 
no  shame,  and  did  not  seek  to  conceal  herself. 

Then,  in  our  opinion,  all  this  clandestine  watching  of  the 
house,  where  the  deceased  resided,  is  no  evidence  whatever 
that  she  was  seeking  or  desired  an  opportunity  to  kill  her,  but 
only  an  opportunity  of  detecting  her  husband  in  his  infidelity, 
and  that  malice  prepense  against  the  deceased,  is  not  to  be  in- 
ferred therefrom. 

But  she  said  on  one  occasion,  near  eighteen  months  before 
the  affray,  that  if  ever  the  deceased  put  her  hands  upon  her 
she  would  kill  her;  and  on  another  occasion,  as  we  have  seen, 
that  she  wanted  to  kill  her.  This  is  the  only  portion  of  the 
proof  that  goes  to  show  direct  malice,  and  it  is  worth  but  little 
in  establishing  its  existence,  because  the  statements  were  made 
a  long  time  before  the  killing  took  place,  and  the  law  will  not 
presume  a  killing  to  have  been  perpetrated  upon  ancient 
threats  and  grudges,  if  there  be  any  thing  more  immediate, 
upon  whioh  it  can  be  predicated,  which,  we  think,  will  appear 
in  the  further  investigation  of  this  case;  and  because  these 
threats  are  of  a  vague  and  uncertain  charactei,  one  being  based 
upon  a  supposed  personal  injury;  the  other  a  mere  ebullition 
of  feeling,  the  result  of  unmerited  sufiering.  So  much  for 
the  effect  produced  upon  the  feelings  and  passions  of  the  pri- 
soner, by  the  illicit  intercourse  of  her  husband  and  the  de- 
ceased. 

Let  us  now  see,  what  these  effects  were,  upon  the  deceased. 
Her  rancour  against  the  prisoner  appears  to  have  been  very 
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great,  induced  no  doubt  by  the  publicity  which  had  been  given 
to  her  intercourse  with  the  prisoner's  husband,  and  mainly,  as 
is  fairly  to  be  presumed  by  her  clamors. 

Isaac  Williams,  a  witness  for  the  defence,  says,  he  saw  the 
deceased  have  a  knife  which  she  showed  him,  and  heard  her 
say  she  would  beat  the  prisoner. 

Polly  Allen,  a  witness  for  the  defence,  says  the  deceased 
offered  her  a  dress,  if  she  would  get  the  prisoner  out,  that  she 
might  kill  her,  which  she  refused.  She  then  offered  to  let  her 
have  tbi&gs  in  the  store,  which  she  refused. 

Sally  Nelson,  a  witness  for  the  defence,  says  the  deceased 
showed  her  the  dress  she  offered  to  Polly  Allen,  to  get  prison- 
er out  for  heir,  and  said,  she  would  freely  have  given  it. 

Sally  Allen,  a  witness  for  the  defence,  says  the  deceased 
showed  her  a  dress  which  she  has  offered  to  Polly  Allen,  to  get 
prisoner  out,  that  she  might  kill  her,  and  said  she  would  have 
freely  given  it.  She  further  says,  that  the  deceased  came  to 
ber  house,  seemed  to  be  excited,  had  been  crying.  Witness 
asked  ber  what  was  the  matter?  She  made  no  answer,  but 
went  tbroQgh  the  boose  into  the  kitchen,  and  came  out  immedi* 
ately  with  a  flesh  fork  in  her  hand,  and  went  towards  Cope- 
land's.  She  further  says,  that  on  Wednesday  or  Thursday  be- 
fore the  fatal  rencontre  between  the  prisoner  and  the  deceased, 
the  deceased  came  to  her  honse,  and  told  her  she  was  going 
to  Kentucky,  but  that  she  would  not  leave  satisfied,  nntil  she 
gave  the  prisoner  a  beating,  and  that  if  witness  would  get  her 
out  for  her,  she  woold  give  ber  a  -d.ress.  Witness  refbsed;  she 
then  offered  her  a  red  merino  dress,  and  if  that  would  not  do, 
she  would  give  her  ten  pounds  of  coffee. 

Isaac  Allen,  a  witness  for  the  defence,  says,  that  some  time 
in  the  Spring  before  the  trial  of  this  case,  the  deceased  came 
by  where  be  was  at  work,  and  said  she  had  been  at  his  house 
a  few  days  before,  that  she  thought  he  had  a  carving  knife,  but 
that  she  could  £nd  nothing  but  these  damned  old  flesh  forks, 
that  her  nephew  had  given  her  a  knife  and  pistol,  and  that  she 
did  not  know  what  made  her  such  a  fool,  as  to  be  without  them 
that  day,  that  she  had  carried  them  to  kill  the  defendant,  and 
had  not  been  without  them  before  then  in  a  long  time. 
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Stephen  Dillon,  a  witness  for  the  defence,  says,  that  about 
a  year  before  the  trial,  the  deceased  showed  him  a  knife,  and 
said  she  had  it,  to  cut  Mary  Copeland  to  pieces. 

Thomas  Cash,  whose  testimony  has  already  been  adverted 
to,  further  says  that  he  heard  the  deceased  say,  that  she  got  a 
pair  of  flesh  forks  from  Isaac  Allen's,  and  followed  the  prison- 
er, and  would  have  killed  her,  but  was  prevented.  He  also 
says  that  the  deceased  told  him,  she  could  make  Copeland 
whip  the  prisoner,  his  wife,  when  she  pleased,  that  some  few 
days  afterwards  he  saw  the  deceased  going  to  town,  and  a  while 
after,  he  saw  Copeland  coming  from  town — that  they  must  have 
met,  and  that  on  that  night,  the  prisoner  came  to  bis  house, 
and  said  she  had  been  whipped  by  Copeland,  her  husband, 
and  driven  from  home,  and  asked  to  be  permitted  to  stay  all 
night 

This  is  all  the  material  testimony,  going  to  show  the  nature 
of  the  feelings  and  passions  of  the  deceased  towards  the  pris- 
oner, previous  to  the  rencontre,  which  terminated  in  her  death* 
And  what  does  it  establish?  a  degree  of  hatred  and  malignity, 
that  one  unacquainted  with  human  nature,  could  scarcely  con- 
ceive should  exist  in  the  breast  of  a  wrong-doer,  towards  the 
wronged.  It  establishes  beyond  a  doubt,  a  determined  and 
wicked  propensity  to  do  the  prisoner  great  mischief  at  least,  if 
not  to  murder  her,  of  long  continuance,  and  extending  down  to 
the  moment  of  the  fatal  affray.  It  shows  that  she  followed  her 
on  one  occasion,  with  a  deadly  weapon  to  kill  her,  which  she 
says,  she  would  have  done,  if  she  had  not  been  prevented. 
She  regretted  that  on  that  particular  she  was  without  weapons, 
of  a  more  deadly  character,  which  she  had  been  in  the  habit 
of  carrying,  and  had  not  for  a  long  time  before,  been  without. 
It  shows  that  such  was  her  thirst  for  vengeance,  that  she  oEkr- 
ed  bribes  to  different  persons  to  get  the  prisoner  out,  so  that 
she  might  beat  or  kill  her.  It  shows  that  so  strong  was  the 
feeling,  that  she  could  not  leave  the  State  for  Kentucky,  where 
she  was  going,  in  peace,  without  its  gratification:  and  last,  but 
not  least,  it  shows  that  she  could  even  resort  to  the  influence  she 
bad  obtained  over  her  guilty  paramour,  to  cause  him  to  inflict 
personal  violence  on  his  helpless  wife,  and  drive  her  from  his 
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door  in  the  night  ttmei  and  compel  her  to  seek  refuge  at  a 
neighbors. 

What  a  different  state  of  mind  from  that  of  the  prisoner — 
the  one  infuriated  at  the  publicity  which  had  been  given  to  her 
guilty  intercourse  with  Copeland,  the  other  distracted,  at  the 
destruction  of  her  domestic  felicity,  by  the  infidelity  of  her 
husband;  the  one,  watching  with  greedy  anxiety  for  the  means 
of  avenging  herself  upon  her  adversary,  either  by  killing  her, 
or  inflicting  upon  her  great  bodily  harm,  the  other  watching 
with  patient  endurance,  for  the  evidence  of  her  husband's  guilt; 
the  one,  breathing  upon  all  occasions,  the  most  horrid  threats  of 
vengeance;  the  other,  only  heard  upon  two  remote  occasions,  to 
express  a  wish  to  kill  her,  and  a  threat  that  she  would,  if  she 
even  laid  her  hands  upon  her;  the  one  continuing  her  desire  for 
revenge,  and  so  expressing  it,  up  to  the  very  morning  of  the  fa- 
tal tencontre;  the  other,  abandoning  all  such  wishes  months  be- 
fore, and  expressing  herself  in  meekness,  willing  to  bear  all 
things,  provided  she  could  be  left  in  peace  at  home* 

It  may  well  be  asked,  how  it  is  possible,  that  so  difierent  a 
state  of  mind  could  exist,  in  the  injurer,  and  the  injured?  It  is 
only  to  be  answered  by  saying  that  such  is  the  strange  anomoly 
of  the  human  character,  that  it  is  oftentimes  found  easier  to 
forgive  those  who  have  trespassed  against  us,  than  those  against 
whom  we  have  trespassed;  and  that  the  proof  shows  that  the 
prisoner  was  a  member  of  the  Christian  Church,  in  which  she 
bad  been  taught  that  it  was  a  holy  duty  to  forgive  those  who 
wrong  us« 

This  difference  in  the  feelings  of  the  prisoner  and  the  de- 
ceased, which  we  are  satisfied,  the  proof  warrants  us  in  draw- 
ing, must  be  borne  in  mind,  as  it  is  all  important  for  the  proper 
understanding  of  the  second  proposition  to  be  discussed,  and 
the  unravelling  the  somewhat  contradictory  and  confused  evi- 
dence in  relation  thereto* 

2.  In  what  manner  and  mode  were  the  feelings  and  passions 
of  the  prisoner  and  the  deceased  brought  to  bear  in  producing 
the  catastrophe,  which  ended  in  the  death  of  the  deceased? 
The  investigation  of  this  proposition,  includes  the  transactions 
of  the  day  on  which  the  deceased  was  killed. 
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Thompson  Cash,  a  witness  whose  testimony  has  been  before 
referred  to,  says,  that  on  the  Sunday  before  the  fatal  rencontre, 
he  saw  the  prisoner,  and  that  she  had  promised  to  go  to  preach- 
ing in  the  town  of  Livingston  on  that  day,  that  she  was  to  come 
to  his  house;  that  to  go  to  Livingston,  she  was  bound  to  come 
the  way  she  did,  or  go  the  main  roaH  along  by  Dougherty's, 
and  says,  the  way  the  prisoner  went  is  further  than  to  have  gone 
the  road  immediately  by  Dougherty's. 

Ann  Cash,  a  witness  for  the  defence,  says,  that  the  prisoner 
was  to  come  by  their  house  on  the  day  of  the  fight  to  go  to  Liv" 
ingston  to  preaching. 

Ferdinand  Dougherty,  a  witness  for  the  prosecution,  says, 
he  W2^s  at  old  Tnan  Dougherty's,  when  the  afiair  took  place,  was 
standing  in  the  yard  at  the  wood-pile  with  Alexander  and  Sam<- 
uel  Faris,  that  he  saw  the  prisoner  coming  round  the  fence 
about  the  Celina  road,  that  she  went  across  towards  Stuarts, 
that  she  was  not  in  the  road,  but  going  along  in  the  woods — 
that  Samuel  Farris  hallowed  out  to  the  deceased,  saying,  '^Annt 
Ruth,  yonder  goes  old  Mary  Copeland;"  Ruth  was  in  the  kitch- 
en, she  came  out  and  started  across  the  yard,  and  then  turned 
down  in  the  direction  to  intercept  the  prisoner-  Prisoner  went 
like  she  was  going  to  Stuart's  fence  towards  Cash's-^deceased 
went  on,  did  not  see  what  she  did  with  the  stick — when  deceas- 
ed got  within  about  five  yards  of  the  prisoner's  path,  she  stop- 
ped, prisoner  went  on,  when  she  got  to  a  log,  about  twenty 
steps  from  where  they  fought,  she  made  a  little  halt,  then  went 
fast,  until  she  got  in  about  five  steps  of  deceased,  and  then 
sprang  across  at  her — they  clinched,  and  lie  saw  a  grabbing  of 
hands,  prisoner  got  under  the  deceased's  right  arm,  and  the  de- 
ceased had  her  right  arm  round  prisoner's  neck,  and  the  pris^ 
oner  struck  like  she  was  stabbing  with  her  right  hand;  says  that 
the  deceased  had  no  stick,  that  the  distance  from  the  house  of 
Doughterty,  from  whence  he  witnessed  the  affray  to  the  place 
where  they  fought,  is  one  hundred  and  sixty  yards,  open  woods, 
a  few  trees,  and  no  under  growth. 

Alexander  Farris,  a  witness  for  the  prosecution,  says,  on  the 
Monday  morning  the  fight  took  place,  he  was  in  the  yard  on  the 
wood-pile  with  Ferdinand  and  Samuel  Farris,  that  he  saw  the 
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prifloner  going  round  towards  8cuart*8,  that  his  aunt  Ruth  came 
out  of  the  kitchen,  went  by  the  crib,  got  a  stick  and  started  over  in 
the  direction  to  intercept  the  prisoner,  that  the  prisoner  went  on 
like  she  was  going  towards  Stuart's  gate,  got  near  the  gate,  and 
turned  rather  back  and  took  down  Stuart's  fence  in  the  direction 
of  Thompson  Cash's— •that  the  deceased  went  on,  and  took  a 
path  that  intersects  prisoner's  path,  between  Stuart's  and 
Cash's — that  when  deceased  got  within  five  steps  of  prisoner's 
path  she  stopped,  and  the  prisoner  when  she  got  to  a  log  in 
about  twenty  steps  of  the  junction  of  the  paths,  made  a  small 
halt,  and  then  went  fast,  until  she  got  opposite  the  deceased,  and 
then  sprang  across  at  her,  saw  their  hands  grabbing,  then  saw 
prisoner  get  deceased  with  her  left  arm  under  her  right  arm, 
deceased's  right  arm  round  prisoner's  neck,  and  then  saw  the 
prisoner  strike  like  she  was  stabbing — ^heard  a  scream,  and  the 
deceased  fell;  says,  that  the  distance  from  where  he  stood  to 
tfaeplaceof  rencountre,  wasone  hundred  and  sixty  yards,  open 
woods,  and  no  under  growth — ^that  he  saw  no  stick  in  the  hands 
of  the  deceased,  that  he  did  not  see  what  the  deceased  did  with 
the  stick  she  had  taken  with  her  from  the  crib. 

Samuel  Farris,  a  witness  for  the  State,  says,  he  was  at  his 
grand-father's,  on  the  Sunday  morning  the  fight  took  place,  that 
he  saw  the  prisoner  going  round  past  his  grand  father's,  like  she 
was  going  to  Stuart's;  he  said  *'aunt  Ruth,  yonder  goes  old  Mrs. 
Copeland,"  thinks  she  did  not  hear  him,  she  came  out  of  the 
kitchen,  she  went  by  the  crib,  and  he  saw  her  have  a  stick, 
going  in  the  direction  to  intercept  the  prisoner.  Her  father  told 
her  to  come  back,  she  looked  back  but  did  not  return.  When 
the  deceased  went  through  the  yard,  prisoner  bad  passed  Stuart's 
gate,  and  was  going  down  Stuart's  fence  towards  Thompson 
Cash's,  deceased  went  on  through  the  yard  out  at  the  place 
where  the  fence  was  down,  crossed  the  road,  and  took  a  path  in- 
tersecting the  prisoner's  path  between  Stuart's  and  Cash's;  that 
the  deceased  and  prisoner  met  between  the  junction  of  the 
two  paths,  that  they  both  kept  right  on  and  met;  that  as  they 
came  near,  prisoner  increased  her  gate,  that  when  they  met, 
he  saw  a  grabbing  of  hands,  that  the  prisoner  got  her  left  arm 

round  the  deceased's  waist,  deceased  got  her  right  arm  round 
•1 — ^Vol.  vii.  • 
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prisoner's  neck,^who  then  struck  like  she  was  stabbing;  he  heard 
a  scream;  the  deceased  fell. 

Polly  Farris,  a  witness  for  the  State,  and  a  sister  of  the  de- 
ceased, says,  she  was  at  her  father's  on  the  Sunday  morning, 
the  fight  took  place — that  she  ran  down  to  the  place  where  it  oc- 
curred, and  found  her  sister  stabbed  in  several  places,  of  which 
she  very  shortly  died.  , 

Matilda  Dougherty,  a  sister  of  the  deceased,  and  a  witness 
for  the  State,  proves  in  substance,  the  same  as  the  foregoing 
witnesses. 

Alexander  Dougherty,  the  father  of  the  deceased,  says,  he 
did  not  see  the  fight,  saw  Ruth  pass  from  the  kitchen  by  the 
bouse  door,  and  go  in  the  direction  of  the  crib,  then  saw  her  go 
through  the  orchard  towards  where  the  fence  was  down,  next 
the  road  with  a  stick,  called  to  her  to  come  back,  she  made  him 
no  answer;  he  says,  that  the  stick  produced,  which  was  a  large 
hickory  about  three  and  a  half  feet  long,  and  three  and  one  half 
inches  or  four  in  circumference,  looks  very  much  like,  and  it  may 
be,  one  of  the  sticks  he  cut  and  put  in  the  fence  about,  or  near 
his  crib,  being  in  the  same  direction  deceased  went  before  he 
saw  her  with  a  stick;  he  further  says,  that  the  deceased  was  a 
woman  of  uncommon  high  temper,  but  a  very  afifectionate 
child.  This  ccmstitutes  the  proof  the  carpus  delicti  on  the  part 
of  the  State* 

On  the  part  of  the  defence. 

Wyatt  Haywood,  says,  he  heard  Ferdinand  Dougherty  say, 
he  had  done  his  best  to  stop  the  deceased,  but  she  would  not — 
she  said  she  would  have  satisfaction.  Further  says,  that  after 
the  afiray ,  he  examined  the  prisoner  and  saw  a  cut  on  her  head, 
and  a  bruise  on  her  wrist.  . 

William  Dougherty,  a  nephew  of  the  deceased,  says,  he 
found  and  picked  up  the  stick,  which  was  produced  on  the  trial, 
and  which  is  alluded  to  in  Alexander  Dougherty's  testimony^ 
near  where  the  fight  took  place — that  he  went  after  his  aunt 
Ruth's  shoes,  that  he  found  one  of  them  near  her  path,  the  other, 
between  the  junction  of  the  two  paths,  nearest  the  defendant's 
path — and  that  he  found  the  stick  between  the  shoes,  close  to 
^he  shoe,  that  was  nearest  the  defendant's  path. 
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Thompson  Cash,  says  that  he  saw  Alexander  Farris  on  the 
road  to  Livingston,  a  vety  short  time  after  the  killing,  and  that 
he  told  him,  that  his  aunt  Ruth  went  out  and  commenced  upon 
the  prisoner  with  a  stick,  and,  that  the  prisoner  had  stabbed  and 
killed  ben  • 

Rachel  Orton,  says,  that  she  saw  the  prisoner  soon  after  the 
homicide,  that  she  had  a  large  knot  on  the  top  of  her  head,  as 
thick  as  her  wrist,  it  was  a  long  knot,  seemed  to  have  been  made 
with  a  stick,  and  running  across  the  head,  defendant  had  a 
bruise  also  on  her  wrist,  prisoner  staid  all  night  with  her,  next 
morning  there  were  green  streaks  down  the  side  of  the  head, 
and  she  complained  that  she  could  not  turn  her  head. 

Thomas  R.  Harris  says,  that  the  deceased  was  the  largest 
woman,  also  the  youngest;  says  also,  that  the  defendant  had  a 
knot  on  her  head,  running  cross  it,  as  large  as  a  hen  egg,  and 
that  her  wrist  was  bruised. 

Jackson  Thompson  says,  that  he  was  at  the  place  where  the 
fight  was  said  to  have  taken  place,  that  old  man  Dougherty  was 
standing  in  or  near  the  path  of  the  prisoner,  some  seven  or 
eight  steps  above  the  junction  of  the  paths,  that  he  pointed  his 
stick  and  said  there  Ruth  lost  her  life.  Witness  looked  and 
saw  a  drop  of  Uood  on  a  leaf,  it  was  picked  up  by  a  boy — ^he 
further  says,  that  Alexander  Farris  was  present,  and  did  not 
contradict  it.  This  was  soon  after  the  killing,  and  before  old 
man  Dougherty  left  the  ground.  / 

Harrison  Copeland,  says,  that  he  heard  the  examination  be- 
fore the  Justice  of  the  Peace,  and  that  Ferdinand  Dougherty 
swore  that  Ruth  and  the  prisoner  came  together. 

Now  it  is  obvious,  that  the  question,  as  to  whether  this  homi- 
cide be  murder,  manslaughter,  or  self-defence,  depends  mate- 
rially upon  the  solution  of  the  difficulty,  arising  from  the  proof 
as  to  the  point  at  which  the  prisoner  and  the  deceased  met,  and 
as  to  which  commenced  the  assault. 

In  as  much  as  Mrs.  Copeland,  the  prisoner,  was  going  her 
own  road,  and  in  a  laudable  'pursuit,  if  she  did  nothing  more, 
in  going  that  road,  than  defending  herself  against  a  vio- 
lent assault  from  a  hickory  stick,  three  and  one  half  feet  long, 
and  from  three  and  one  half  to  four  inches  in  circumference,  the 
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killiDg  in  our  opinion  was  homicide  te  drfendmdo.  If  she  upon 
rneeting  her  adversary  unexpectedly,  who  bad  intercepted 
her  upon  her  lawful  road>  and  in  her  lawful  pursaiti  accepted 
the  fight,  when  she  might  have  avoided  it  by  passing  on>  the 
provocation  being  sudden  and  unexpected,  the  law  wiU  not  pre- 
sume it  to  be  upon  the  old  grudge,  but  upon  the  first  insult,  by 
stopping  her  on  her  way,  and  it  would  be  manslaughter. 

If  the  deceased  upon  approaching  the  prisoner's  path,  repent- 
ed of  her  intentbn,  or  became  irresolute,  and  stopped,  leaving 
the  prisoner  full  and  unobstructed  right  and  liberty  to  pass,  and 
she  brought  on  the  attack  with  design  to  kill  her,  it  would  be 
murder  in  the  first  or  second  degree,  according  to  the  circum-  • 
stances  of  the  case,  that  is,  if  the  killing  was  the  result  of  the 
old  grudge,  and  a  previously  premeditated  malice,  it  would  be 
murder  in  the  first  degree,  if  it  were  the  result  of  malice  sud- 
denly produced  by  the  sight  of  her  rival,  without  previous  pre- 
meditation, it  would  be  murder  in  the  second  degree. 

Then,  in  the  first  place,  where  did  they  meet?  The  proof 
shows  most  conclusively,  that  the  prisoner  was  passing  down  a 
path  by  Stewart's  and  Cash's  fence;  that  the  deceased,  upon 
being  informed  of  the  fact,  left  her  father's  residence,  and  after 
arming  herself  with  a  deadly  weapon,  took  a  diagonal  path 
intercepting  that  of  the  defendant,  and  with  the  view  of  inter- 
cepting her;  what  she  designed  by  that  interception,  the  testi- 
mony which  we  have  heretofore  examined,  fully  explains.  It 
is  unnecessary  to  repeat  it,  it  was  as  she  avowed  againi  and 
again,  to  kill  her,  or  to  beat  her  before  she  left  for  Kentucky. 
That  this  design  was  well  known  to  her  friends,  is  obvious 
from  the  fact,  that  they  informed  her  that  the  prisoner  was 
passing:  the  more  discreet  portion  of  her  friends,  to  wit,  her 
father,  and  her  sister,  requested  her  to  return;  to  this  prudent 
advice  she  turned  a  deaf  ear.  Going,  then,  upon  such  an  er- 
rand, and  with  such  motives,  is  it  to  be  conceived,  that  she 
would  suddenly  change  her  fixed  intentions  and  stop  short  of 
the  point,  where  her  long  conceived  vengeance  was  to  be  sati- 
ated. Upon  what  motive  would  she  do  thisf  Had  her  heart 
softened?  Had  she  repented  of  her  evil  designs?  No  one 
pretends  to  this,  and  yet  some  of  the  witnesses  say  she  did 
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8tq>  five  3tep8  fiom  the  point  where  the  two  paths  intersectedt 
and  that  the  prisoner  brought  on  the  attack.  Is  this  probablef 
We  think  not. 

Because,  in  the  first  place,  we  think  that  the  proof  shows, 
that  the  prisoner  was,  and  had  been  for  a  considerable  time 
before,  anxious  to  avoid  any  conflict  with  her:  from  the  period 
of  time  at  which  the  witness  Cash  had  advised  her  to  bear 
her  troubles  with  patience,  and  she  had  promised  she  would, 
we  hear  no  more  of  her  watching  the  house  of  the  deceased; 
we  hear  no  more  of  her  threats,  or  complaints.  On  the  morn- 
ing of  the  catastrophe,  in  going  to  join  her  neighbor  for  the  pur- 
pose of  attending  divine  worship,  instead  of  taking  the  direct 
road,  which  would  have  led  her  by  the  house  of  the  deoeasedt 
she,  obviously  with  the  design  to  avoid  collision,  tcck  a  circuit* 
ous  path.  She  had  been  heard  to  express  iears,  that  she  was 
to  be  assassinated  by  the  deceased.  The  deceased  was  a 
stronger  and  a  younger  woman.  Can  it  then  be  possible,  that 
she  would  not  have  passed  in  peace,  if  she  had  been,  permit- 
ted to  do  so? 

2.  The  character  of  the  deceased;  her  embittered  feelings 
towards  the  prisoner;  the  great  length  of  time  she  had  been 
seeking  an  opportunity  to  do  her  mischief;  the  fact,  that  she 
was  going  to  Kentucky  immediately,  the  consequence  of  which 
would  be,  that  if  she  missed  the  then  opportunity,'  it  would 
probably  be  gone  forever,  preclude  the  idea  of  her  having 
abandoned  her  intention.  But  in  answer  to  this,  it  is  said  she 
stopped,  because  she  saw  the  knife  in  the  bands  of  the  prisoner. 
This  is  not  at  all  probable,  if  possible,  because  the  proof  shows, 
that  she  came  upon  the  [mth  of  the  prisoner  considerably  in 
advance  of  her,  and  that  after  the  deceased  had  stopped,  the 
prisoner  continued  to  advance  until  she  got  within  about  twenty 
steps  of  deceased,  and  then  made  a  pause.  Is  it«  then,  probaUe 
that  the  deceased,  at  the  distance  she  must  have  been  from  the 
prisoner  when  she  stopped,  could  have  seen  a  small  knife  in 
her  hands?    We  think  not 

3.  The  stick  which  the  deceased  carried  with  her  was  found 
near  the  path  of  the  prisoner,  as  also  one  of  her  shoes. 

4.  The  father  of  the  deceased  pointed  out  a  place  on  the 


496  NASHVILLE, 

[Oopeland  va.  The  State.] 

path  of  the  prisoner,  where  be  said  his  daughter  bad  been 
killed,  and  a  leaf  with  a  drop  of  blood  on  it  was  there  found; 
and  this  immediately  after  the  homicide. 

5.  The  prisoner  had  a  severe  contusion  on  her  head,  and  one 
on  her  wrist;  these  blows  must  have  been  given  before  the  par* 
ties  clinched}  and  before  the  deceased  was  stabbed«  All  these 
things  tend  to  show  most  satisfactorily,  that  the  deceased  did 
not  stop  until  she  arrived  at  the  point  of  the  intersection  of  the 
two  paths,  where  she  awaited  the  arrival  of  the  prisoner — and 
that  the  prisoner  at  the  distance  of  twenty  steps  paused,  not 
knowing  certaitily  whether  to  advance  or  recede,  but  eventual* 
ly  concluded  to  advance  and  risk  the  consequences,  with  the 
determination  to  protect  herself  by  slaying  her  adversary,  if 
necessary — and^that  her  adversary  commenced  the  assault  by 
striking  her  with  the  stick* 

But  then  there  is  the  testimony  of  Ferdinand  Dougherty 
and  Alexander  Farris,  which  states  that  the  deceased  did  stop 
five  steps  short  of  the  prisoner's  path,  and  that  the  prisoner  did 
make  the  assault. 

We  think,  these  witnesses  are  mistaken,  because, 

Ist.  The  distance  from  the  place  where  they  stood,  and  the 
place  where  the  rencontre  took  place  was  too  great  for  them  to 
judge  with  accuracy  whether  the  deceased  stopped  short  of  the 
intersection  of.  the  path  or  not 

^  2d;  It  is  bbyious  that  they  did  not  see  the  commencement 
of  the.  affray,  no  one  can  doubt,  that  the  deceased  struck  the 
prisoner  at  least  two  blows  with  the  stick  before  they  closed, 
when  deceased  probably  discovering  the  knife  in  the  hands  of 
tbe^prr^iier,  dropped  her  stick  with  the  view  of  taking  the 
kiiffe  frqm  her;thls  was  the  time  the  grabbing  of  hands  spoken 
of  by  the  witnesses,  took  place.  Yet  Ferdinand  Dougherty 
sayS)  the  deceased  had  no  stick:  and  Alexander  Farris,  says, 
that  although  the  deceased  started  with  a  stick;  yet  when  he 
first  saw  the  struggle,  which  he  describes,  as  a  grabbing  of 
hands,  fie  saw  no  stick,  and  t^at  he  did  not  know,  what  the 
deceased  did  with  the  stick,  she  took  from  the  crib. 

3d.  Samuel  Farris,  who  also  witnessed  the  fight,  from  the 
same  place,  with  the  other  two  witnesses,  says,  that  the  de- 
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ceased  and  piisoner  met  between  the  junction  of  the  two  paths 
— that  they  both  kept  on  and  met. 

4th.  Thompson  Cash  says,  that  on  the  same  day,  the  homi- 
cide was  perpetrated,  Alexander  Farris  told  him  that  his  aunt 
Ruth  went  out,  and  commenced  upon  the  prisoner  with  a  stick, 
and  that  prisoner  had  killed  hei. 

These  reasons  satisfy  us,  that  the  witnesses,  Ferdinand 
Dougherty,  and  Alexander  Farris,  did  not,  as  we  have  said, 
see  the  commencement  of  the  fight,  and  that  they  are  mistaken 
in  supposing  that  the  deceased  stopped  five  steps  short  of  the 
intersection  of  the  paths,  and  that  the  prisoner  brought  on  the 
attack. 

This  then  being  so,  we  are  fairly  warranted  in  saying,  that 
the  deceased  went  upon  the  path  of  the  prisoner,  with  a  deter- 
mination to  inflict  severe  punishment  upon  her,  that  she  stop- 
ped at  the  point  of  intersection,  and  awaited  her  coming-^that 
tho  prisoner  kept  on  her  way,  determined  to  resist,  and  protect 
herself,  be  the  consequences  what  they  might.  That  the  de- 
ceased commenced  the  combat,  and  that  the  prisoner  killed  her. 
This  is  not  murder  in  the  first  or  second  degree,  and  must  be 
homicide,  in  self  defence,  or  at  most,  manslaughter. 

We  therefore, '  reverse  the  judgment  of  the  Circuit  Court, 
and  give  the  prisoner  a  new  trial. 


CASES 

ARGUED  AND  DETERMINED 

IN   THB 

SUPREME  COTJET  OP  TEfflESSEE- 
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Cabet  ve.  Thb  State. 

1.  Proof  that  a  slare  xan  away  from  his  owner  while  attempting  to  correct  him,  and 
Was  afterwards  found  in  the  possession  of  the  prisoner,  who  claimed  him  as  his  own, 
is  not  snfibient  to  sustain  a  conviction  for  negro  stealing. 

3.  The  corpus  delieii  must  be  made  out,  in  some  mode,  by  positiTe  or  pcesomptiTe 
testimony,  before  the  presumption  of  guilt  arising  from  possession  will  attach  to 
die  accused,  and  the  oniu  of  exculpation  be  ihrown  upon  him. 

3.  Tyner  vs.  The  State,  5  Hump.  383,  referred  to  and  approved. 

Edward  Carey  was  indicted  in  the  Criminal  and  Commer- 
cial Court  at  Memphis,  under  the  act  of  1829,  ch.  23,  sec.  22, 
for  slave  stealing.  He  was  tried  before  the  Honorable  Epbraim 
W.  M.  King,  Judge  of  that  court,  and  a  jury  from  the  county 
of  Shelby,  and  convicted.    He  appealed  to  the  Supreme  Court 

The  facts  are  set  forth  in  the  opinion  of  the  court. 

W.  r.  Avery  and  Yerger^  for  Carey. 

Attorney  General^  for  the  State. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  prisoner  was  indicted  and  convicted  in  the  Commercial 
62— Vol.  vu. 
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and  Criminal  Court  of  Memphis,  for  the  crime  of  negro  steal- 
ing, and  has  prosecuted  his  appeal  in  error  to  this  court. 

The  indictment  contains  two  counts;  the  one  alledging  the 
property  of  the  negro  man  slave,  the  subject  of  the  imputed 
larceny,  to  be  in  the  general  owner,  the  other  in  the  hirer  of 
the  slave.  The  latter  testified  that  be  hired  the  slave  in  May, 
1846,  until  the  Christmas  following;  that  about  the  10th  or  12th 
of  August  he  was  in  the  act  of  inflicting  corporal  punishment 
upon  the  slave,  when  he  broke  loose  from  him  and  ran  away. 
He  saw  him  run  away;  knew  that  he  was  not  stolen  from  him. 
He  sought  diligently  for  the  slave  for  three  weeks  within  the 
Corporation  of  Memphis  and  its  vicinity,  and  could  bear  noth- 
ing of  him.  He  afterwards  beard  of  him  in  the  State  of  Mis- 
sissippi. On  the  28th  of  September,  in  the  town  of  Lexington, 
Mississippi,  two  hundred  miles  from  Memphis,  the  prisoner 
brought  the  slave  with  him  in  the  stage  coach  and  stopped  at 
a  tavern;  he  claimed  the  slave  as  his;  be  used  no  force  to  re- 
tain or  art  to  conceal  him. 

One  witness  proves,  that  ho  saw  the  prisoner  in  Memphis, 
either  the  drd  of  September  or  the  19th  of  September;  is  not 
sure  which. 

This  is  the  substance  of  all  the  testimony  in  the  case.  »  To 
establish  the  guilt  of  the  prisoner,  it  is  necessary  to  mak^out 
in  proof,  not  only  that  the  slave  was  stolen  by  him,  but  stolen 
by  him  within  the  territorial  jurisdiction  of  the  Criminal  Court 
of  Memphis.  There  is  no  proof  that  the  slave  was  stolen  by 
any  person  or  by  the  prisoner,  either  within  or  without  the 
litnits  of  said  jurisdiction.  In  the  first  instance,  it  is  positively 
proved,  not  only  that  he  was  not  stolen,  but  that  he  ran  away, 
and,  that  after  three  weeks  diligent  search,  could  not  be  found 
or  heard  of  in  Memphis  or  its  neighborhood.  Nearly  two 
months  afterwards  the  slave  is  in  possession  of  the  prisoner, 
claiming  him  as  his  own,  at  Lexington,  Mississippi,  two  hun- 
dred miles  ftom  Memphis. 

What  proof  is  there  that  the  slave  was  stolen  at  all,  or  stolen 
by  the  prisoner  within  the  jurisdiction  of  the  Criminal  Court? 
If  it  be  said  the  slave  was  found  in  the  possession  of  the  pri- 
soner, does  that  prove  that  he  was  stolen?     That  would  be  to 
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proceed  upon  the  converse  of  that  familiar  and  well  settled 
principle  of  the  cricninal  law,  that  when  property  is  proved  to 
have  been  stolen,  and  is  afterwards  found  in  any  person's  pos- 
session, the  onus  of  exculpation  is  thrown  upon  him,  and  he  must 
account  as  to  how  he  came  ipto  possession,  or  he  will  be  pre- 
sumed to  be  the  thief.  But  where  this  presumption  applies,  a 
crime  committed  by  some  one  is  proved,  and  the  presumption 
arising  from  possession  does  not  establish  the  crime,  but  ascer- 
tains the  criminal. 

But  in  this  case  they  find  the  prisoner  in  possession,  from 
which  it  is  concluded,  the  presumption  arises  that  a  crime  has 
been  committed;  that  the  negro  has  been  stolen,  and  that  the 
prisoner  is  the  thief.  This  principle  of  presumption  has  not 
the  sanction  of  law  or  reason,  and  would  be  perilous  to  the  safe- 
ty of  society. 

The  carpus  delicti  must  be  made  out  In  some  mode  by  posi- 
tive or  presumptive  testimony,  and  then  the  presumption  arising 
ftom  possession  will  attach  to  the  accused.  These  principles 
are  illustrated  in  the  case  of  Peter  Tyner  vs.  The  State,  6th 
Hum.  383,  where  if  in  any  case  the  corpus  delicti  or  crime 
might  have  been  supposed  inferable  from  the  possession  of  the 
property  and  conduct  of  the  criminal. 

Upon  the  whole,  we  are  of  opinion,  that  the  facts  proved 
upon  the  record,  do  not  justify  and  sustain  the  jury  in  the  in- 
ferences which  they  must  have  deduced  from  them  in  order 
to  the  conviction  of  the  prisoner. 

Let  the  judgment  be  reversed,  and  a  new  trial  be  had  in 
the  case. 


602  JACKSON, 

The  Statb  vs.  Gborgb  Fidleb. 

It  is  an  indictable  offence,  under  the  act  of  1833,  ch.  10,  sec.  2,  tonin  a  horse  race  on 
oralong^  a  pablic  road,  althongb  nobetmay  ba^e  been  made  on  the  race. 

The  facts  of  this  case  sufficiently  appear  from  the  opinion  of 
the  Court. 

Attorney  General,  for  the  State. 

Huntsman,  for  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  in  the  Circuit  Court  of  Madi- 
son county,  for  running  a  horse  race  with  Stansbury  J* 
Smith  along  and  upon  a  public  road.  The  defendant  was 
found  guilty  by  the  jury,  and  fined  five  dollars  by  the  court, 
and  afterwards  a  motion  was  made  to  arrest  the  judgment 
which  was  sustained  by  the  court. 

By  the  act  of  1833,  ch.  10,  sec.  2,  it  is  provided  th^  "all 
and  every  person  betting  or  running,  aiding  and  abetting  in 
running  any  horse  race  in  or  along  any  public  road  in  this  State, 
shall  be  liable  to  be  indicted,  under  the  same  rules  and  provis- 
ions as  are  now  in  force  in  this  State  against  unlawful 
gaming."  By  this  statute  a  party  is  indictable  for  running  a 
horse  race  along  a  public  road,  although  no  bet  may  have  been 
made  on  the  race.  Such  races  are  an  annoyance  to  travellers, 
and  dangerous  in  their  tendency.  The  legislature  intended  to 
prohibit  them  altogether.  It  is  not  necessary,  therefore,  that 
the  indictment  should  allege  that  a  bet  was  made  on  the  race. 
The  judgment  was  therefore  improperly  arrested^  and  must 
be  reversed,  and  judgment  rendered  upon  tte  verdict.  The 
defendant  will  be  fined  five  dollars. 
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1.  Matter  in  abatement,  anting  out  of  personal  privilege,  can  only  be  pleaded  in  pet- 
son,  and  not  by  an  attorney  of  the  Court.  An  appearance  by  attorney  waives  the 
objection  to  the  process,  and  gives  the  court  jurisdiction. 

2.  A  plea  by  a  resident  of  Davidson  county,  averring  service  of  the  original  writ  on  a 
resident  of  Arkansas,  in  the  county  of  Shelby,  and  a  counterpart  on  himself  in  Da- 
vidson, is  a  valid  plea,  not  to  the  general  jurisdiction  of  the  court,  but  to  a  want  of 
jurisdiction  of  the  person  of  the  defendant  arising  out  of  personal  privilege. 

Elisha  R.  Johnson  and  William  R.  Burk,  partners  under  the 
name  of  Johnson  &  Buik,  sued  Thomas  M.  Collins,  a  resident 
citizen  of  Arkansas,  as  the  maker,  and  John  Shelby  and  S. 
Bradford,  citizens  of  Davidson  <:ounty,  Tennessee,  as  the  en- 
dorsers of  a  bill  single,  in  the  Circuit  Court  of  Shelby  county. 
The  original  writ  was  served  on  Collins  in  Shelby  county,  and 
a  counterpart  was  issued  to  Davidson,  served  upon  Shelby, 
and  returned  not  found  as  to  Bradford.  The  declaration  was 
filed  against  Collins  and  Shelby,  and  a  nolle  prosequi^  entered 
as  to  Bradford.  The  defendant  Shelby,  by  attorney,  filed  a 
plea  in  abatement,  setting  forth  the  facts,  and  praying  judg- 
ment of  the  writ  and  declaration,  and  that  the  same  might  be 
quashed.  These  pleas  were  sworn  to  by  £•  M.  Yerger,  as 
agent  and  attorney  of  Shelby.  The  plaintiffs  demurred  to 
these  pleas,  and  the  presiding  Judge,  William  C.  Dunlap,  sus- 
tained the  demurrer,  and  ordered  the  defendants  to  answer 
over.  Pleas  in  bar  were  then  put  in  but  afterwards  with- 
drawn, and  a  judgment  by  fiU  dicU  taken  against  defendants. 
The  case  was  brought  up  by  writ  of  error. 

E.  M.  Yergeff  for  plaintiffs  in  error,  said: 

He  admitted  all  that  was  contended  for  as  to  appearance  by 
attorney,  waiving  objections  to  the  jurisdiction  of  the  court 
over  the  person.  But  this  was  not  the  character  of  the  plea 
in  this  case.  It  is  not  a  plea  to  the  jurisdiction  at  all.  Such 
pleas  arise  from  privilege  of  person,  and  are  always  founded 
upon  personal  exemption  of  the  party  to  the  jurisdiction  of  the 
court  under  any  circumstances,  as  where  an  attorney  or  officer 
of  a  particular  court,  or  scholar  of  the  universities,  is  sued  out 
of  the  proper  court.     Ch.  PL  443.' 
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The  plea  in  this  case  is  a  mere  plea  in  abatement  for  misjoin- 
der of  parties.  It  is  the  same  as  a  plea  of  non-joinder,  where 
the  defendant  alleges  there  are  others  who  ought  to  be  sued, 
and  are  not,  and  he  is  not  liable  to  that  separate  form  of  action 
or  writ.  The  defendant  does  not  pretend  to  say,  he  is  not  sub- 
ject to  the  jurisdiction  of  the  Circuit  Court  of  Shelby  county. 
His  person  is  excused  by  no  privilege  from  process  of  that 
court  when  found  in  that  county,  or  when  properly  joined  in  a 
suit  with  a  resident  of  that  county.  The  whole  objection  is 
to  the  form  of  the  writ*  It  is  a  counterpart.  If  it  appeared  in 
the  writ  or  declaration  that  neither  defendant  resided  in  Shelby 
county,  a  demurrer  would  lie, — as  would  be  the  case  if  suit 
were  brought  against  the  maker  and  endorser  of  a  note,  if  our 
statute  did  not  authorize  it  In  such  cases,  if  the  facts  do  not 
appear  in  the  record,  the  party  would  be  bound  to  resort  to  a 
plea.    And  such  a  plea  would  be  a  plea  of  misjoinder. 

Then,  in  a  plea  of  misjoinder,  can  the  defendant  appear  by 
attomeyf  Most  clearly.  He  is  not  denying  the  jurisdiction 
of  the  court  as  to  the  subject  matter,  nor  as  to  his  person,  but 
merely  denying  his  liability  to  thai  form  of  action  or  writ. 
And  why  may  he  not  appear  by  attorney  in  such  case,  as  in  the 
case  supposed  above,  of  non-joinder  of  a  co-obligor,  in  suit 
brought  on  a  joint  obligation  at  common  law.^ 

H.  O.  Smithf  for  defendants  in  error,  insisted: 

That  this  was  a  plea  in  abatement  to  the  jurisdiction  of  the 
person  of  Shelby,  and  therefore  bad,  because  the  defendant  ap- 
peared by  attorney.  .  A  like  plea  in  2  Humph.  404,  was  so 
designated  by  this  court.  The  court  is  of  general  jurisdiction, 
has  rightful  cognizance  of  the  subject  matter,  and  of  the  de- 
fendant if  he  get  into  court. 

He  insisted  that  the  analogies  in  the  Federal  Courts  were 
exact  a^d  abundant  And  referred  to  and  commented  on  the 
cases  which  have  been  decided  in  those  courts  arising  out  of 
the  provisions  of  the  11th  sec.  of  the  judiciary  act  of  1789. 
14  Pet  8.  C.  R.  60;  11.  lb.  25  and  37;  Pet.  C.  C.  Rep.  489, 
cited  2  Pet.  Dig.  685. 

Mr.  Yerger,  in  reply,  skid:  The  cases  referred  to  were  all 


APRIL  TERM,   1847.  606 

[Shelby  &  Oollios  vt,  Johnson  &  Bnik.] 

cases  as  to  the  jurisdiction  of  the  court.  Nor  were  the  decis- 
ions made  on  the  section  of  the  judiciary  act  referred  to*  They 
were  upon  the  law  which  gives  the  Circuit  Court  jurisdiction 
only  in  contests  between  citizens  of  different  States,  which  is 
to  be  found  in  the  constitution  of  the  United  States,  art  3,  sec.  2. 
These  decisions,  he  thought,  supported  his  view  of  the  law. 
The  statute  of  the  United  States  really  gives  a  personal  privi- 
lege. It  is  this  personal  privilege  or  exemption  which  makes 
such  pleas,  as  the  pleas  in  the  cases  cited,  pleas  to  the  jurisdic- 
tion of  the  person.  It  is  the  same  as  the  officer  or  student  re- 
ferred to  before.  But  as  there  is  no  such  privilege  or  exemp- 
tion in  this  case,  but  a  right  to  require  a  proper  joinder  of  par- 
ties defendants,  it  is  a  plea  in  abatement. 

TuELBT,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  commenced  by  writ  issued  to  the 
county  of  Shelby,  and  a  counterpart  thereof  to  the  county  of 
Davidson.  The  action  thus  brought,  was  against  Thomas  M« 
Collins,  John  Shelby  and  8.  Bradford.  The  original  process 
was  served  on  Thomas  M.  Collins  in  the  county  of  Shelby,  and 
the  counterpart  on  John  Shelby  in  the  connty  of  Davidson,  8. 
Bradford  not  found. 

John  Shelby,  by  attorney,  filed  pleas  in  abatement,  which 
are,  in  substance,  that  neither  he  nor  Thomas  M.  Collins  were 
resident  citizens  of  the  county  of  Shelby  at  the  time  the  pro- 
cess was  issued  and  served,  but  on  the  contrary  that  he  was  a 
resident  citizen  of  the  county  of  Davidson,  and  Thomas  M. 
Collins  of  the  State  of  Arkansas. 

To  these  pleas  the  plaintiff  demurred,  and  the  demurrer  was 
sustained  by  the  court,  and  the  question  now  presented  for  our 
consideration  is,  whether  the  demurrer  was  well  taken. ' 

It  is  not  controverted,  that  under  the  statute,  the  subject  mat- 
ter of  the  pleas  is  sufficient  to  abate  the  process;  but,  it  is  in- 
sisted, that  it  being  the  matter  in  abatement  arising  out  of  per- 
sonal privilege,  it  can  only  be  pleaded  in  person,  and  not  by  an 
attorney  of  the  court,  and  that  an  appearance  by  an  attorney 
has  waived  the  objection  to  the  process,  and  given  the  court  ju- 
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risdictioQ  of  the  person  of  the  defendants.  The  Circuit  Court 
ot  the  county  of  Shelby  is  a  court  of  general  jurisdiction,  and 
the  pleas  in  abatement  in  this  case  are  not  to  the  general  juris* 
diction  of  that  court,  but  to  a  want  of  jurisdiction  of  the  per- 
son of  the  defendant,  arising  out  of  the  fact  that  it  was  his 
personal  privilege  to  be  sued  only  in  the  county  where  he  re- 
sided, or  in  a  county  where  he  might  be  found,  or  by  a  counter- 
part of  the  original  writ  issued  to  the  proper  county. 

We  can  see  no  difference  between  such  privilege,  and  that  of 
an  attorney  of  the  king's  bench  or  common  pleas  in  England 
to  be  sued  in  their  respective  courts,  and  it  has  always  been 
held  in  England  that  if  an  attorney  of  the  court  of  king's  bench 
be  sued  in  the  common  pleas,  and  wishes  to  avail  himself  of 
the  defence  he  must  do  it  in  person,  and  so  likewise  of  an  at- 
torney of  the  court  of  common  pleas  sued  in  the  king's  bench. 

And  this  because  (as  it  seems  to  us)  that,  in  repudiating  the 
court,  the  officers  of  the  court  are  necessarily  repudiated,  and 
in  recognising  the  officers  of  the  court  the  jurisdiction  of  the 
court  is  submitted  to.  But  that  is  not  so,  when  the  court  has 
no  jurisdiction  of  the  subject  matter;  for  consent  cannot  give 
it  jurisdiction,  and  a  suitor  in  it  may  avail  himself  of  the  ser- 
vices of  its  officer  for  the  purpose  of  showing  this  fact,  be- 
cause it  is  the  duty  of  the  suitor  to  shew  the  want  of  jurisdic- 
tion, that  the  court  may  be  kept  from  doing  an  illegal  and  void 
act. 

We  therefore  affirm  the  judgment  of  the  Circuit  Court. 


NoTs.  See  Sick  etaU.  rs.  Rofle  2  Humph.  Bep.  404. 
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BuBDSOB  VS.  Wilbt's  Leuee. 

1.  In  an  action  of  ejectment  the  plaintiff  offered  in  evidence,  a  deed,  to  the  certificate 
of  probate  of  which,  the  addition  of  his  oiBce  was  not  annexed  by  the  Clerk.  Held 
that  the  defect  was  cored  by  the  act  of  1839,  ch.  26,  sec.  9,  and  that  the  deed  was 
properly  allowed  to  go  to  the  jury. 

2.  The  act  of  1787,  ch.  17,  sec.  1,  \\^hich  provides  that  the  return  of  the  commissioners 
in  a  partition  suit  shall  be  made  under  their  seals,  is  merely  directory,  and  does  not  Ti- 
date  the  record  of  partition  where  Ae  direction  has  not  been  complied  with,— "the 
return  having  been  received  and  made  part  of  the  record  of  the  court. 

This  was  an  action  of  ejectment,  brought  by  William  L. 
Wiley  and  others  against  Yancey  Bledsoe,  in  the  Circuit  Court 
of  Carroll  county.  The  case  was  tried  by  a  jury  before  the 
Honorable  William  Fitzgerald,  judge,  and  a  verdict  was  found 
for  the  plaintiff,  upon  which  judgment  was  entered.  The  de- 
fendant appealed.  The  facts  will  be  found  in  the  opinion  of 
the  court. 

PavaUj  for  the  plaintiff  in  error. 

HawkinSi  for  the  defendant  in  error. 
Gbebn,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment,  and  the  only  question  the 
plaintiff  in  error  has  made  before  this  couit,  is,  whether  a 
deed  from  W.  Hunt  to  Isaac  Roberts,  dated  in  1794  and  prov- 
ed and  registered  in  1796,  ought  not  to  have  been  rgectedy  be- 
cause the  addition  of  his  office  is  not  annexed  to  the  certificate 
of  probate  by  the  clerk;  and  whether  the  record  of  a  partition 
of  lands  ought  not  to  have  been  rejected,  because  the  return  of 
the  commissioners  is  not  under  their  seals. 

1.  As  to  the  first  question,  the  act  of  1839,  ch.  26,  sec.  9, 

provides:  ''that  whenever  a  deed  has  been  registered  twenty 

years  or  more,  the  same  shall  be  presumed  to  be  upon  lawful 

authority,  and  the  probate  shall  be  good  and  efiectual,  though 

the  certificate,  on  which  the  same  was  registered,  has  not  been 

transferred  to  the  register's  books,  and  no  matter  what  has 

been  the  form  of  the  certificate  of  probate  or  acknowledgment. 

This  act  cures  the  defect  in  the  certificate  of  this  deed.    The 
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certificate  is  in  dae  form  except  that  Andrew  Ewing,  who  cer- 
tifies the  probate,  does  not  state  that  hef  is  clerk.  This  act  de- 
clares, that  where  a  deed  shall  have  been  registered  twenty 
years  or  more,  the  same  shall  be  presumed  to  have  been  upon 
lawful  authority,  and  the  probate  shall  be  good  no  matter  what 
has  been  the  form  of  the  certificate.  In  the  present  case,  the 
deed  has  been  registered  more  than  fifty  years. 

2.  It  is  insisted  that  the  record  of  partition  oflfered  in  evi- 
dence is  inadmissible,  because,  it  does  not  appear  that  the  re- 
turn of  the  commissioners  was  made  under  their  seals,  as  the 
act  of  1787,  ch.  17,  sec.  1,  directs.  This  provision  is  merely 
directory,  and  does  not  vitiate  the  record  of  partition,  the  re- 
turn having  been  received  and  made  part  of  the  record  of  the 
court.  The  verity  attached  to  it  is  as  a  record  of  the  court  and 
not  upon  the  question  whether  it  was  made  under  seal. 

Affirm  the  judgment 


To  a  pzosentDoent  for  gaming  by  betting  on  a  hone  race  run  along  a  public  roadt  it  is 
a  good  defence  that  the  defendant  had  been  convicted  and  punished  upon  a  present- 
ment for  running  the  same  identical  race. 

The  facts  are  given  in  the  (pinion  of  the  court. 

HufUimarty  for  plaintifi*. 
Attorney  Generalj  for  the  State. 

Gbbbn,  X  delivered  the  opinion  of  the  court. 

This  is  a  presentment  against  the  plaintifi*  in  error  for  gaming) 
by  betting  on  a  horse  race  run  along  a  public  road. 

To  this  indictment  the  defendant  pleaded,  that  he  had  been 
indicted  for  running  a  horse  race  along  a  public  road*  and  had 
been  convicted  thereof  on  his  own  Gonfession,  and  punished 
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therefor;  and  that  said  horse  race,  for  running  which  he  had  been 
so  convicted  and  punished,  and  the  horse  race  for  betting  on 
which  he  is  presented,  is  one  and  the  same  horse  race. 

To  this.pleathe  Attorney  General  demurred,  the  court  sus- 
tained the  demurrer,  and  fined  the  defendant. 

The  only  question  is,  whether  under  the  act  of  1833,  ch. 
10,  sec.  2,  a  party  may  be  prosecuted,  in  two  cases,  for  betting 
on  and  running  a  horse  race.  It  is  contended  by  the  Attorney 
Greneral  that  be  may;  that  the  betting  on  a  horse  race  is  a  dis- 
tinct oflfence,  and  that  the  running  a  horse  race  along  a  public 
road  is  also  an  offence,  although  the  party  make  no  bet;  and 
therefore,  that  one  person  might  be  indicted  for  running  the 
race,  and  another  for  betting  on  it,  and  that  if  the  defendant 
commit  both  offences,  he  may  be  punished  for  each. 

This  reasoning  is  plausible,  but  we  cannot  think  it  sound.  It 
is  necessary  that  the  race  should  be  run  in  order  to  constitute 
a  betting  on  it  the  offence  of  gaming.  The  running  of  the  race 
being  therefore,  a  necessary  ingredient  in  the  offence  here 
charged,  and  the  party  having  been  punished  for  that  offence 
we  do  not  think  he  can  be  indicted  in  another  case,  where, 
though  the  offence  is  different,  the  same  facts  are  necessarily 
charged,  as  if  he  be  punished  for  an  assault,  he  cannot  after- 
wards be  indicted  for  a  battery,  which  includes  the  same  ali- 
sault  for  which  he  had  been  previously  convicted. 

Beverse  the  judgment. 
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I 

1.  The  act  of  1829,  ch.  76,  is  repealed  by  the  act  of  1842,  ch.  141,  by  implication. 

2.  Under  the  act  of  1842,  ch.  141,  a  verbal  permiuion  would  be  sufficient  to  aathorize 
the  vendor  to  sell  splrituoas  or  other  liquors  to  a  slave.  And  an  indictment,  there, 
fore,  is  defective  which  charts  the  defendant  with  selling^  spirituous  liquors  to  a  ne- 
gro slave  without  a  written  permission  from  his  owner. 

The  plaintiff  in  errori  was  indicted  in  the  Circuit  Court  of 
Hardeman  county,  for  selling  spirituous  liquors  to  a  slave,  was 
tried  and  convicted— ••Hon.  William  C.  Dunlap  presiding.  He 
moved  in  arrest  of  judgment,  which  motion  being  overruled, 
he  appealed  to  the  Supreme  Court. 

J.  Fentress^  for  complainant. 

Attorney  QeneraU  for  the  State. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

This  is  a  prosecution  on  the  part  of  the  State  of  Tennessee, 
against  Marcus  Taylor,  for  the  offence  of  selling  spirituous  li* 
quors  to  a  slave,  under  the  provisions  of  the  act  of  1842,  chap. 
141. 

The  bill  of  indictment  was  preferred  in  the  Circuit  Court  of 
Hardeman  county,  at  the  January  term,  1846,  and  chaiges 
that  the  defendant  sold  spirituous  liquors  to  one  Buck,  a  negro 
slave,  the  property  of  Thomas  Oliver,  without  a  written  permis- 
sion from  his  owner. 

The  defendant  demurred  to  the  bill  of  indictment,  and  mov- 
ed that  it  be  quashed.  The  demurrer  was  overruled,  and  the 
motion  set  aside,  and  the  defendant  directed  to  plead  to  the 
bill.  Whereupon  he  entered  his  plea  of  not  guilty,  upon  which 
there  was  issue  and  trial,  and  a  verdict  against  him.  He 
then  moved  in  arrest  of  judgment,  which  motion  was  overruled 
by  the  court,  and  judgment- given  against  him,  upon  which  he 
prosecutes  an  appeal  to  this  court. 

The  question  presented  for  our  consideration  is,  whether  the 
bill  of  indictment  is  defective  in  charging,  that  the  selling  of 
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spirituous  liquors  to  a  slave,  was  without  the  written  permisMon 
of  his  owner.  We  think  it  is.  The  act  of  1829,  chap.  76, 
prov^ides,  that  ^'any  person  who  shall  sell  to  any  negro  slave 
any  spirituous  liquors,  without  a  written  permit  from  the  mas- 
ter or  mistress  of  such  negro  slave,  shall  be  indictable,  and  upon 
conviction,  shall  be  find  in  a  sum  not  less  than  five,  nor  more 
than  fifty  dollars."  Under  this  statute^  the  permission  to  sell 
must  unquestionably  have  been  in  writing,  but  the  act  of  1842, 
chap.  141,  provides,  that  no  person  shall  sell  any  vinous,  spirit* 
uous  or  fermented  or  intoxicating  liquors,  in  any  quantity,  to 
any  slave  or  slaves,  without  permission  from  his  or  her  owner, 
master  or  mistress,  or  agent  of  the  owner,  and  subjects  the  of- 
fender to  a  fine  and  imprisonment  not  less  than  one  week  or 
more  than  thirty  days.  Now  this  statute  enlarges  the  prohibi- 
tion of  that  of  1829,  and  increases  the  punishment.  Upon 
principles  of  construction,  then  the  act  of  1842,  necessarily  re- 
peals the  act  of  1829,  and  no  bill  of  indictment  can  now  be  pre- 
ferred under  the  act  of  1829.  This  act  being  repealed  by  im- 
plication, cannot  be  construed  in  connection  with  the  act  of  1842, 
iudeed,  the  act  of  1842  needs  not  the  aid  of  the  act  of  1829, 
for  its  construction. 

The  act  of  1829,  required,  as  we  have  seen,  that  the  per- 
mission should  be  in  writing;  the  act  of  1842,  nothing  but  a 
permission. 

It  is  legitimate  argument,  that,  in  as  much,  as  a  \witten  per- 
mission was  required  by  the  act  of  1829,  the  legislature  in  re- 
jecting the  word  written  in  the  act  of  1842,  did  so  knowingly, 
with  the  intention  that  a  verbal  permission  should  be  sufficient 
warrant  to  the  vendor,  to  sell  the  spirituous  or  other  liquors  to 
the  slave. 

There  is  nothing  in  the  case  of  Martin  vs.  the  State,  6th 
Hump.  204,  in  conflict  with  this  opinion.  It  is  true,  the  bill  of 
indictment  in  that  case,  was  filed  under  the  act  of  1842,  and 
charges  that  the  vending  was  without  a  permit  in  writing  from 
the  master.  Yet  the  question  arising  thereon,  was  never  pre- 
sented to  the  court,  and  therefore  not  determined.  The  opin- 
ion in  that  case  shows,  that  but  two  points  were  submitted  for 
consideration. 
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1st.  There  was  nol  sufficient  certainty  in  the  description  of 

the  slave. 

2nd.  That  there  was  no  averment  in  the  indictment,  that  there 
was  not  a  written  permission  from  the  agent  of  the  owner  of 

the  slave. 

Both  these  points  were  decided  against  the  defendant  and 
the  judgment  of  the  Circuit  Court  affirmed. 

We  are  therefore  of  the  opinion,  that  the  circuit  judge  erred 
in  giving  judgment  against  the  defendant  in  this  case  and  re- 
verse the  same.  The  judgment  will  therefore  be  arrested,  the 
hill  of  indictment  quashed,  and  the  defendant  discharged. 


Shabpjb  vs.  Fowlkes  &  QuA&LBd* 


An  action  of  debt  will  lie  at  the  suit  of  the  Jimieo  against  the  drawer  of  a  bill  of  ex 

change. 

The  defendants  in  error  sued  the  plaintiff  in  error  upon  a  bill 
of  exchange,  drawn  by  said  Sharpe  upon  one  Wallace  Ligger* 
son,  and  payable  to  the  order  of  the  said  Fowlkes  &  Quarles. 
The  form  of  action  was  debt,  and  upon  trial,  a  verdict  was 
found  for  the  plaintiff  below,  from  which  an  appeal  was  taken. 
The  case  was  tried  in  the  Circuit  Court  of  Shelby  county,  Hon. 
William  C.  Dunlap  presiding. 

Bailey t  Cor  plaintiff  in  error. 

Avery f  for  defendant  in  error. 

TuBiiBT,  J.  delivered  the  opinion  of  the  court 

Ttie  only  question  presented  for  consideration  in  this  casei 
is  whether  an  action  of  debt  will  lie  against  the  drawer  of  a 
bill  of  exchange  by  the  dnmwm%.  At  no  period  of  time  has  it 
ever  been  questioned  that  it  would.  We  have  held  in  this 
State,  in  pursuance  of  the  early  English  authorities,,  and  from 
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local  considerations,  that  debt  will  opt  lie  against  an  endorser* 
but  we  do  not  feel  disposed  to  carry  that  doctrine  by  analogy 
to  the  case  of  a  drawer  of  bills  of  exchange* 

In  the  case  of  Stratum  vs.  Halif  1st  English  Exchequer  Eep. 
368,  the  drawer  nsade  the  bill  payable  to  himself  and  en- 
dorsed it;  the  endorsee  brought  against  him  an  action  of  debt, 
and  it  was  objected  that  debt  would  not  lie  because  he  was  an 
endorser. 

The  court  said:  "The  question  in  this  case  appears  to  be 
quite  clear.  The  subsequent  endorsement  by  the  actual  draw- 
er of  the  bill  of  Exchange,  does  not  render  him  the  less  an- 
swerable on  that  account  to  any  liability  to  which  he  wa^  ori- 
ginally subject,"  and  there  was  judgment  accordingly.  This 
case  is  directly  to  the  point. 

We  therefore  think  the  judgment  of  the  Circuit  Court  is  cor- 
rects and  affirm  the  same. 


Wilson  vs*  Grbbs  £a?V. 

1.  If  A.  pay  money  to  B.  i«r  the  tise  of  C,  to  whom  he  is  not  indebted,  by  mielekei 
intendbig  to  bwe  peid  it  for  the  ute  of  D^  to  whom  he  owed  it.  This  will  not  giro 
D.  aright  of  action  against  E.  for  the  money.  There  is  no  privity  of  contract  be- 
tween the  parties.  The  right  of  action  lies  with  A.  to  recover  it  back  as  money 
paid  by  mistake.  » 

2.  The  act  of  ISOl,  ch.  6,  sec.  59,  which  provides  that  not  more  than  two  new  trials 
shall  be  granted  to  the  same  party,  does  not  apply  to  cases  where  the  record  shows 
upon  its  face  error  in  the  verdict  of  the  jury,  or  irregnlarity  amounting  to  enor  in 
the  proceedings. 

3.  When,  therefore,  three  new  trials  were  granted  to  the  defendant,  but  in  each  trial 
the  verdiot  was  for  more  thaa  the  plaintiff  could  claim  in  any  court,  and  on  the 
third  trial  there  were  but  eleven  jurors,  all  of  which  appeared  on  the  record;  it 
was  held  that  the  act  of  1801,  did  not  apply. 

4.  See  TroU  vs.  WtMt,  Most  4>  Co..  10  Yerg.  Bep.  500;  and  Turner  vs.  Ro$9,  1 
Humph.  Bep.  16. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff  in 
error  agai^ist  James  Greer,  who  died  during  the  progress  of 
the  cause,  and  the  suit  was  revived  against  the  defendant  in 
error  as  his  executor.    A  declaration  was  filed,  at  the  Decern* 
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ber  term,  1843  of  the  Circuit  Court  «of  Madison  county,  con- 
taining tbe  common  money  count,  for  two  hundred  dollars, 
had  and  received  &c.,  for  the  use  of  the  plaintiff!  The  defent- 
ant  pleaded  non  assumpsit,  upon  which  issue  was  taken.  At 
the  August  term,  1845,  of  said  court,  the  cause  was  tried 
by  jury,  John  Read,  Judge,  presiding,  and  a  verdict  ren- 
dered in  favor  of  the  plaintiff*  for  two  hundred  and  seventeen 
dollars.  Upon  motion  of  the  defendant,  at  the  same  term,  this 
verdict  was  set  aside,  and  a  new  trial  granted.  At  the  De- 
cember term,  1845,  there  was  a  second  trial  and  verdict  in  fa- 
vor of  the  plaintiff",  for  $226  50,  which  verdict  was  set  aside 
by  the  court,  on  motion,  and  a  new  trial  awarded.  At  the  Au- 
gust term,  1846,  a  third  trial  was  had,  and  a  verdict  again  ren- 
dered for  the  plaintiff*  for  $241,  which  was  also  set  aside  and  a 
new  trial  granted.  The  record  does  not  show  upon  what 
ground  these  new  trials  were  granted,  except  in  the  last  entiy, 
where  the  reason  alledged  is  '^that  there  was  no  evidence  offer- 
ed to  sustain  the  verdict  of  the  jury."  This  entry  contains 
the  names  of  only  eleven  persons  as  constituting  the  jury  im- 
pannelled  to  try  the  cause.  A  fourth  trial  resulted  in  a  verdict 
for  the  defendant.  Plaintiff*  moved  for  a  new  trial,  which  not 
being  granted,  she  filed  her  bill  of  exceptions  and  appealed 
to  the  Supreme  Court.  The  evidence  introduced  is  set  forth 
in  the  opinion  of  the  court. 

J.  I>.  McCldlanj  on  behalf  of  the  plaintiff*,  insisted: 

1.  That  the  action  of  assumpsit  for  money  had  and  received 
is  in  the  nature  of  a  bill  in  equity,  and  whenever  the  defendant 
has  received  money,  to  which  the  plaintiff*  is  in  justice  and 
equity  entitled,  the  law  implies  a  debt,  and  gives  this  action. 
He  cited  2  Stark.  Ev.  105,  et  seq.  Chitty  on  Con.  181,  6  Yerg. 
Rep.  484,  2  Humph.  17. 

2.  That  the  judgment  of  the  court  should  be  in  favor  of  the 
plaintiff*,  more  than  two  new  trials  having  been  granted  to  the 
defendant  contrary  to  the  provisions  of  the  act  of  1801,  ch.  6, 
s.  59.    Car.  &  Nich.  500. 
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X  H.  Talbot,  for  the  defendant  argued: 

1.  That  the  action  cocdd  not  be  maintained  by  the  plaintiff, 
because  there  is  no  privity,  express  or  implied,  between  plain- 
tiff and  defendant.  Such  privity  is  essential  to  sustain  this 
form  of  action.    2  Stark.  Ev«  112. 

2.  That  the  act  of  1801,  ch.  6,  sec.  69,  is  in  derogation  of  the 
powers  and  practice  of  the  courts,  and  should  not  be  sufficient 
to  defeat  the  ends  of  justice,  in  the  naaintenance  of  corrupt  or 
manifestly  illegal  verdicts.  If  the  court  can  see  from  the  re- 
cord, that  a  fair  trial  has  not  been  had,  or  that  an  improper  ver- 
dict has  been  rendered,  and  for  that  reason  the  court  below 
ought  to  have  set  aside  the  verdict,  it  will  sustain  the  action  of 
the  court  below  in  giving  a  new  trial,  although  the  court  below 
may  not  give  any  reason,  or  may  give  an  insufficient  reason  in 
the  order  granting  the  new  trial  for  such  action.  TroU  vs. 
Westy  Moss  S(c.  10  Yerg.  499. 

This  record  shows,  that  the  plaintiff  has  had  three  verdicts 
in  her  favor,  all  of  which  are  erroneous  on  their  face;  because 
the  action  is  to  recover  back  $200,  money  alledged  to  have 
been  paid  by  mistake,  and,  if  such  a  recovery  can  be  had, 
the  plaintiff  can  only  recover  back  the  amount  paid,  whereas 
the  verdicts  set  aside  are,  iu  each  instance  for  a  greater  sum 
than  $200,  the  amount  sued  for  and  proved  to  have  been  paid 
defendant.  These  errors  being  on  the  face  of  the  record,  it 
was  no  error  in  the  court  below,  to  set  aside  these  verdicts  and 
grant  new  trials.    2.  Stark.  Ev.  106  to  112.    1  B.  &  P.  286. 

In  addition,  if  there  is  any  error  in  derogation  of  the  act  of 
1801,  it  must  be  in  the  granting  of  the  third  new  trial.  But  in 
that  case,  laying  out  of  question  the  amount  found  by  the  jury, 
the  verdict  was  rendered  by  only  eleven  jurors,  as  appears 
from  the  record,  and  there  is  nothing  to  show  that  the  defend- 
ant assented  that  the  case  should  be  tried  by  a  less  number  than 
a  legal  jury. 

Gebbn,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  to  recover  money  received  to 

the  use  of  the  plaintiff. 
Vol.  vii.— 64 


516  JACKSON, 

[WilMm  tw.  Greer,  Hx'r.] 

It  appears  from  tbe  bill  of  exceptionsy  that  the  plaintiff  and 
one  Lucinda  Wilson  were  each  entided  to  a  legacy  of  $1200 
from  the  estate  of  A.  J.  Key,  deceased,  of  St.  Mary's  Parisbv 
in  the  State  of  Louisiana,  of  which  estate  Thomas  Maskell 
was  administrator.  Maskell  had  directions  from  the  agents 
of  each  of  said  legatees,  to  pay  over  moneys  for  them  to  Armoar 
Lake  and  Cromwell  of  New  Orleans.  In  the  spring  of  1843| 
John  Hall,  of  New  Orleans  as  the  agent  of  Maskell,  paid  into 
the  hands  of  Armour  &  Lake  two  hundred  dollars  for  account 
of  Lucinda  C.  WUpon,  and  took  their  receipt  therefor*  The 
said  sum  of  money  was  afterwards  paid  over  to  James  Greert 
defendant's  testator,  on  account  of  Lucinda  C.  Wilson,  the  said 
Lucinda  having  authorised  Armour  &  Lake  to  pay  moneys  to 
Greer  for  her.  Afterwards,  Maskell  stated  that  said  money 
was  paid  for  account  of  Lucinda  C.  Wilson  in  error,  and  that  it 
should  have  been  paid  for  Mary  Ann  Wilson,  the  plaintiff,  and 
he  wrote  to  Armour  &  Lake  directing  that  it  be  paid  to  the  plain- 
tiff. But  previous  to  the  reception  of  this  letter,  Armour  & 
Lake  had  paid  the  money  to  defendant's  testator  for  Lucinda 
Wilson. 

Mary  Ann  Wilson  now  brings  this  suit  for  so  much  money 
received  to  her  use. 

It  is  manifest  from  this  statement  that  Mary  Ann  Wilson  has 
no  tide  to  this  money.  It  was  not  paid  to  the  defendant  on  her 
account,  but  on  the  account  of  another.  He  did  not  receive  it 
to  her  use,  and  is  not  answerable  to  her  ibr  it* 

If  Maskell  is  indebted  to  Lucinda  C.  Wilson,  her  represen- 
tative has  a  right  of  action  against  the  defendant.  Or  if  Lu* 
cinda  Wilson  and  Maskell  have  settled,  disregarding  this  pay- 
menty  and  the  money  has  come  into  the  bands  of  Greer  by 
mistake,  then  Maskell  has  a  right  of  action  to  recover  it  back. 
But  in  no  event  can  the  plaintiff  recover.  There  is  no  privity 
between  her  and  the  defendant.  The  money  was  actually 
paid  for  the  use  of  another,  and  the  fact  that  the  intention  of 
Maskell  was  to  pay  it  for  the  plaintiff's  use,  can  make  no  dif- 
ference. This  intention  on  his  part  was  not  acted  on,  and  con- 
sequently can  give  the  plaintiff  no  right  of  action. 

If  A.  pay  money  to  B.  for  the  use  of  C*,  to  Whom  be  ia  not 


APRIL  TERM,  1847.  617 

[Wood  M.  Tamer.} 

indebtedy  by  mistake,  intending  to  have  paid  it  for  the  use  of 
D.^to  whom  be  owed  it;  this  will  not  giveD.  a  right  of  action 
for  the  money.  But  A.  must  recover  it  back  as  having  been 
paid  by  mistake. 

2.  In  this  view  of  the  subject,  the  conrt  did  not  err  in  reject- 
ing the  deposition  of  Maskell,  and  the  settlement  between  him- 
self and  the  plaintiff,  as  the  facts  were  entirely  irrelevant,  and 
if  proven  would  not  have  authorized  a  recovery. 

3.  There  have  been  three  new  trials,  but  on  each  trial  the 
verdict  was  for  more  than  two  hundred  dollars,  and  for  that 
reason  was  properly  set  aside,  and  on  the  third  trial  there  ap- 
pears to  have  been  but  eleven  jurors^ 

For  these  reasons  the  prohibition  to  grant  more  than  two 
new  trials  by  the  act  of  1801,  ch.  6,  sec.  59,  does  not  apply. 
There  is  no  error  in  the  judgment,*whicb  must  be  affirmed. 


Wood  vs.  Turner. 

1.  The  deed  of  asfaeriif  does  not  take  effect  from  the  tinie  wh^n  made,  but  relates  to 
diedate  of  the  wie,  aodTetts  a  legal  title  from  that  period. 

2.  A  party  whoM  land  is  sold  by  execation  against  him,  while  he  is  in  posBession  of 
the  premises,  is  a  qucui  tenant  of  the  purchaser,  aod  cannot  dispute  his  title;  aliter, 
where  is  not  in  possession. 

S.  Where  land  was  sold  at  execution  sale  and  after  the  sale  the  original  owner  who  was 
not  in  possession  at  the  time  of  the  sale,  rents  the  land  to  a  third  person,  it  is  held 
that  the  relation  of  land  lord  and  tenant  existed  between  the  parties  and  that  the 
tenant  who  purchased  the  title  of  the  purchaser  at  execution  sale  could  not  set  up  the 
title  of  such  purchaser  a'^ainst  the  original  owner. 

Action  for  unlawful  detainer,  brought  before  two  Justices  of 
the  Peace  in  Gibson  county,  by  Edwin  6.  Moore  against 
James  Turner.  The  Justices  gave  judgment  for  the  defend- 
ant, from  wbich  the  plaintiff  appealed  to  the  Circuit  Court  of 
said  county.  The  cause  was  tried  by  jury,  William  Fitz- 
gerald, Judge,  presiding,  and  resulted  in  a  verdict  and  judg- 
ment for  defendant.  The  plaintiff  again  appealed.  The  facts 
will  appear  in  the  opinion  of  the  court. 
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l^oUen^  for  plaintiff  in  error. 

1.  The  defendant  went  into  possession  under  plaintiff  by 
virtue  of  a  lease  made  in  18'A4,  renewed  for  1845.  He  can- 
not resist  the  title  of  his  landlord*  Washington  vs.  Canr 
radf  2  Humph.  Rep.  562;  Lane  vs.  OtmenU  9  Yerg.  Rep.  86; 
Murley  vs.  Rogers^  6  Yerg«  217. 

2.  The  title  cannot  he  tried  in  this  suit.  Act  of  1821,  sec. 
20;  Davidson  vs.  Philips^  9  Yerg.  96. 

3.  We  do  not  desire  that  the  validity  of  the  sheriff's  sale 
shall,  at  present,  be  tested.  But  whether  the  ^ale  be  valid  or 
not,  it  can  in  no  wise  affect  the  merits  of  the  case.  The  deed 
of  the  sheriff  relates  to  the  day  of  sale,  and  takes  effect,  if  at 
all,  as  of  that  date.  Porter's  lessee  vs.  Cocker  Beck's  Rep.  39; 
Jackson  vs.  Dickenson  16  J.  R.  315;  1  Ire.  Dig.  440. 

Gibbsi  for  defendant  in  error. 

This  is  an  action  of  forcible  detainer  and  the  ground  of  de- 
fence is  that  the  land  was  sold  on  a  judgment,  and  purchased 
by  a  Mr.  Hoover,  who  received  a  deed  from  sheriff  and  then 
sold  it  to  defendants,  ^nd  therefore  not  bound  to  surrender  the 
possession  to  plaintiff. 

1st.  The  right  to  real  estate  is  1st,  possession,  2df  the  right 
to  possession,  3d,  the  inheritance  in  fee,  and  wherever  the  ten- 
ant for  life  or  for  years,  purchases  the  outstanding  fee,  the  in- 
ferior estate  merges,  and  he  can  consequently  hold  against  his 
foimer  landlord  &c.  See  4  Kent  Com.  100;  Preston  on  Pro- 
perty, 15,  201. 

2.  Where  land  is  sold  by  Ji,  fa.  the  tenant  becomes  the  ten- 
ant of  the  purchaser,  8  Cowen  13;  Nickols  vs.  WUlis^  8  Yerg. 
182,  and  by  the  act  1821,  the  purchaser  can  turn  the  tenant  out 
of  possession  by  forcible  detainer,  5  Yerg.  217,  Marley  vs. 
Rodders;  2  Wendal  608. 

3.  Although  tenant  cannot  show  outstanding  and  better  title 
to  land  against  his  landlord;  yet  he  can  do  so  when  the  relation 
has  been  extinguished  by  the  acts  of  the  party  or  operation  of 
law,  6  Wendal  666;  4  Tenn.  R.  682;  3  John.  R.  288;  Jackson 
vs.  Wilden^  4  Wendal  633;  Jackson  vs.  Viflcent,  5  Cowen  R. 
124:  Ja>ckson  vs.  Davis, 


APRIL  TERM,  1847.  619 

[Wood  M.  Tuner.l 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  for  an  unlawful  detainer. 

It  appeared  in  evidence,  that  the  land  in  controversy  was 
levied  on  as  the  property  of  the  plaintiff,  by  virtue  of  a  judg- 
ment and  execution  against  him,  and  was  sold  by  the  sheriff 
on  the  4th  day  of  November,  1843,  and  purchased  by  H.  B. 
Hoover.  The  sheriff  executed  a  deed  to  Hoover  on  the  6th 
of  November,  1845,  and  Hoover  conveyed  by  deed  to  the  de- 
fendant on  the  next  day,  the  6th.  There  was  no  evidence  that 
the  plaintiff  was  in  possession  at  the  time  of  said  levy  and 
sale. 

The  plaintiff  proved  that  the  defendant  rented  the  land  from 
him  in  1844  and  1845,  that  he  went  in  possession  thereof  as 
his  tenant  in  1844,  and  so  continued  in  1845. 

The  court  charges  the  jury,  that  the  judgment,  levy  and 
sheriff's  deed  dissolved  the  relation  of  landlord  and  tenant, 
previously  existing  between  the  plaintiff  and  defendant,  from 
and  after  the  execution  of  the  deed  by  the  sheriff  to  Hoover 
the  purchaser  at  the  execution  sale,  and  that  from  that  time, 
the  defendant  became,  by  operation  of  law,  the  tenant  of  Hoo- 
ver, and  it  was  his  duty  to  attorn  to  him.  In  this  direction,  we 
think,  his  honor,  the  Circuit  Judge,  erred. 

The  deed  of  the  sheriff  did  not  take  effect  at  its  date,  but 
related  to  the  date  of  the  sale,  and  vested  in  Hoover  a  legal 
title  from  that  period.  It  could  not,  therefore,  aflect  the  rela- 
tion between  the  plaintiff  and  defendant,  which  had  been  en- 
tered into  after  the  sale. 

It  is  true,  that  a  party  whose  land  is  sold  by  execution  against 
him,  while  he  is  in  possession  of  the  premises,  is  hefd  to  be  a 
qucLsi  tenant  of  the  purchaser,  and  cannot  dispute  bis  title.  But 
here  there  is  no  evidence  that  Wood  was  in  possession  at  the 
time  of  the  sale.  After  the  sale  he  rented  the  land  to  Turner, 
and  while  Turner  is  thus  in  possession  he  takes  a  title  from 
Hoover,  and  refuses  to  deliver  possession  to  Wood  of  whom 
he  rented.  It  is  therefore,  the  simple  question,  whether  a  ten- 
ant can  be  permitted  to  buy  up  an  outstanding  title,  and  there- 
by protect  himself  against  his  landlord.     This,  it  is  admitted, ' 
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cannot  be  done.  Good  failh  requires^  that  he  should  surrender 
the  possession  to  the  party  of  whom  he  received  it,  and  whose 
title  he  acknowledged  by  consenting  to  hold  under  him.  The 
ground  assumed  by  his  honor,  that  the  sheriff's  deed  operated 
to  transfer  the  right  of  possession  to  the  purchaser  at  its  date* 
and  not  at  the  date  of  the  sale,  cannot  be  maintained* 

Reverse  the  judgment,  and  remand  the  cause  for  a  new  trir 
al 


DoziEti  vs.  Lba. 

1.  Parties  to  an  instrament  under  leal,  can  set  up  no  defence  at  law  anmog  out  of  tho  | 
relation  of  principal  and  Burety»  if  the  fiict  of  suretyship  does  not  appear  upon  the  , 
£soe  of  the  paper;  for  the  parties  are  in  the.  estimation  of  the  courts  of  law  all  priii-  I 
cipals,  and  cannot  f>e  permitted  to  aver  the  contrary. 

2.  Beings  thus  fiir  all  principals,  a  contract  for  delay  made  with  one,  can  in  legal  con- 
templation, do  no  injury  to  the  others;  hut  the  parties  really  injured  hy  such  eootrsct 
from  occupying  in  fact  the  relation  of  surety  for  the  principal,  must  seek  relief  in  « 
Court  of  Ohanceiy.  See  Dtbtrry  vs.  Adami,  9  Yerg.  Bep.  52;  and  Sprigs  ▼•• 
The  Bank  of  Mt,  PUatamt,  10  Feu  S.  0.  Bep.  237. 

Philip  Dozier,  for  the  use  of  Peter  L.  Dozier,  brought  hisao 
tion  of.debt,  in  the  Circuit  Court  of  Gibson  cotinty,  against 
William  W.  Lea,  on  the  following  instrument: 

^Two  months  after  date  we  or  either  of  us,  promise  to  pay 
to  Philip  Dozier»  four  hundred  dollars  for  value  received » this 
Slst  September,  1887. 

JOHN  PAGE,  [SeaL] 
WM.  C.  PAGE,  [SeaL] 
WM.  W.  LEA,  [SeaL] 

The  defendant  plead  payment,  and  two  special  pleas,  the 
substance  of  which  is  given  in  the  opinion  of  the  court.  To 
these  last  pleas,  the  plaintiff  demurred.  The  demurrer  was 
overruled,  and  upon  trial  by  jury,  William  Fitzgerald,  Judge, 
presiding,  a  verdict  was  found  for  the  defendant.  The  plain- 
tiff appealed. 

The  records  do  not  show  who  appeared  for  the  parties. 


:i 
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TuatETy  J.  delivered  the  opinion  of  the  court* 

This  is  an  action  of  debt  by  the  plaintiff  against  the  defendant 
on  a  bill  single  for  the  payment  of  $402.  This  bill  was  exe- 
cuted jointly  by  defendant  and  John  Page  and  William  Page. 
The  defendant  pleaded  payment,  and  two  special  pleas,  which 
are  in  substance  that  he  executed  the  note  as  surety  of  John 
Page»  and  afterwards  the  plaintiff,  by  a  new  contract  with 
John  Page,  prolonged  the  time  of  payment,  in  consideration  of 
additional  security  by  deed  of  trust,  which  was  giveuy  and  that 
this  was  done  without  his  knowledge  and  consent*  * 

To  these  two  pleas,  there  was  a  denaurrer,  which  was  over- 
ruled by  the  court,  and  upon  trial  before  a  jury,  a  verdict,  un 
der  the  instruction  of  the  court,  was  rendered  in  favor  of  the  , 
defendant,  and  there  was  judgment  accordingly,  to  reverse  \ 
which  this  writ  of  error  is  prosecuted*  We  think  the  court  ^^ 
erred  in  overruling  the  demurrer  to  the  pleas.  I  The  defence  is 
a  good  one  at  law  upon  simple  contracts,  but  can  only  be  made  ' 
available  in  a  court  of  chancery,  when  the  contract,  as  in  this  . 
case,  is  under  seal. 

The  seal  estops  the  defendant  at  law,  and  he  therefore  can 
set  up  no  such  defence  arising  out  of  the  relation  of  principal 
and  surety;  for  the  parties  are  in  the  estimation  of  the  courts 
of  law  all  principals,  and  they  cannot  be  permitted  to  aver  to 
the  contrary*  They  being  thus  far  all  principals,  a  contract  for 
delay  made  with  one,  ia  legal  contemplation,  dues  no  mjuxy  to 
the  others^  but,  as  has  been  observed,  the  parties  really  injured 
by  such  contract,  from  occupying  in  fact  the  relation  of  surety 
for  the  principal,  must  seek  relief  in  a  court  of  chancery.  The 
jndgment  of  the  Circuit  Court  will  therefore  be  reversed,  and 
the  case  remanded  for  a  new  trial  upon  the  plea  of  payment* 
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In  an  indictment,  under  tbe  act  of  1839,  ch.  47,  51,  against  a  person  having  the  coo- 
trol  of  a  slave,  for  permitting  said  slave  to  trade  in  spirituous  liquors  as  a  free  per> 
son  of  color,  it  is  not  necessary  to  charge  that  the  liquor  vras  sold  to  a  particular  per' 
son.  The  iDdictment  is  good,  if  it  simply  avers,  that  die  defendant  permitted  said 
slave  to  trade  in  spirituous  liquors  as  a  free  person  of  color. 

Indictment  in  the  Circuit  Court  of  Heniy  county,  tried  be- 
fore the  Hon.  William  R.  Harris,  Judge,  and  a  jury  of  Henry. 
The  facts  will  be  found  sufficiently  set  forth  in  the  opinion  of 
the  Court. 

Attorney  Qeneral,  for  the  State. 

J.  6r.  Harris,  for  defendant. 

Gbeen,  J.  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  in  the  Henry  Circuit  Court,  for 
permitting  a  slave,  his  property,  to  trade  in  spirituous  liquors 
as  if  a  free  peison  of  color.  He  was  found  guilty  by  the  juiy, 
and  on  motion  the  judgment  was  arrested,  and  the  attorney 
general,  on  behalf  of  the  State  appealed  to  this  court. 

The  indictment  charges  that  "Benjamin  Weaks,  late  of  the 
county  aforesaid,  laborer,  on  the  1st  day  of  April,  in  the  year 
of  our  Lord,  1844,  with  force  and  arms  in  the  county  aforesaid, 
did,  then  and  there,  wilfully  permit  and  suffer,  a  negro  maa 
named  Prince,  a  slave  for  life,  the  property  of  the  said  Weaks, 
then  and  there,  under  the  control  of  him  the  said  Weaks  to 
trade  in  spirituous  liquors,  as  if  a  free  person  of  color.*' 

The  act  of  1839,  ch.  47,  provides,  that  if  any  owner  of  a 
slave  shall  '^wilfully  permit  and  suffer  such  slave  to  live  to 
himself,  as  if  a  free  person  of  color,  or  to  have  bogs,  cows, 
horses,  mules,  or  other  such  like  description  of  property,  or  to 
trade  in  spirituous  liquors,  hogs,  cows  and  horses,  mules,  pro- 
visions, or  other  property,  as  if  a  free  person  of  color,  or  to  hire 
him  or  herself  out,  or  to  work  and  labor,  or  to  spend  his  or  her 
time,  or  do  other  acts,  as  if  a  free  person  of  color,"  shall  on 
conviction  be  fined  not  less  than  five  dollars. 
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The  qaeslion  is  whether  this  indictment  is  good,  under  the 
above  recited  statute. 

]  St.  It  is  supposed  the  indictment  is  defective,  because  it 
does  not  allege  that  the  liquor  was  sold  by  the  slave  to  any  par- 
ticular person,  but  only  that  the  defendant  "did  permit  and  suf- 
fer" the  slave  "to  trade  in  spirituous  liquors,  as  if  a  free  person 
of  color." 

The  evil  this  statute  intended  to  remedy  was,  that  slaves, 
thus  sufiered  to  trade  and  spend  their  time  as  free  persons  of  col- 
or, exerted  an  influence  on  other  slaves  calculated  to  produce 
insubordination  and  dissatisfaction,  and  they  also  furnished  a 
temptation  to  other  slaves  to  steal  fiom  their  owners  goods  to 
be  received  and  disposed  of,  by  those  slaves  that  were  suffer- 
ed thus  to  trade.  The  gist  of  the  offence  therefore  is,  that  the 
slave  is  permitted  or  suffered  to  trade,  and  spend  his  time  as  a 
free  person  of  color.  It  is  in  our  opinion,  sufficient  if  the  in- 
dictment so  charge,  without  stating  with  whom  the  slave  traded. 

It  is  not  like  the  case  of  an  indictment  against  a  white  man 
for  selling  spirituous  liquors,  contrary  to  the  statute.  In  such 
cases  the  indictment  must  allege,  as  a  description  of  the  offence, 
to  whom  the  liquor  was  sold.  The  gist  of  the  offence  is  the 
sale  and  the  unlawful  act  must  be  described  with  reasonable 
certainty.  But  in  the  case  before  us  the  offence  is  that  the 
slave  is  permitted  to  spend  his  time  and  trade,  as  if  a  free  per- 
son. We  do  not  think,  therefore,  that  in  describing  the  offence, 
it  is  necessary  to  allege  in  the  indictment  expressly  that  spirit- 
uous liquors  were  actually  sold  to  any  one.  If  the  slave  have 
his  shop,  and  spend  his  time  there  as  a  free  person,  and  is  seen 
waiting  on  customers  and  offering  to  sell,  it  is  evidence  that  be 
is  permitted  and  suffered  to  trade  as  a  free  person  of  color,  and 
the  offence  of  the  owner  having  control  of  him  is  complete,  and 
he  is  equally  guilty, -whether  he  "permits"  that  is,  grants  express 
license,  or  "suffers,"  that  it  does  not  restrain  his  slave  from  thus 
trading  and  spending  his  time. 

For  these  reasons  the  judgment  of  the  Circuit  Court  must 
be  reversed,  and  such  judgment  as  that  court  should  have  ren- 
dered must  be  now  entered.     The  defendant  will  be  fined  five 

dollars. 

66— Vol.  vii. 
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Gilbert  vs.  the  State. 

Oilbeit  was  found  guilty  of  murder  on  circmiMtantia]  erideooe,  and  one  of  the  circofa- 
•tances  adduced  in  proof  against  him,  was  that  blood  was  seen  on  his  clothes  oa  th» 
day  the  murder  was  committed,  and  after  it  was  committed.  On  a  motion  for  a  new 
trial,  he  introduced  his  afl&Iavit,  in  whidi  he  stated  that  he  was  surprised  by  the  in- 
troduction of  this  proof,  and  that  the  blood  was  thrown  on  his  cloths  by  an  opossum^ 
which  he  had  caught  on  that  day.  He  also  introduced  the  affidaTit  of  a  man,  who 
stated  that  he  had  seen  GKtbert  on  that  day  with  the  opossum  hanging  by  his  side 
The  court  holds  that  this  was  a  case  of  negligence  an^  not  of  surprise,  within  the 
rule  of  the  law,  and  that  the  grounds  laid  were  not  sufficient  to  authorise  the  grant* 
log  a  new  trial. 

Gilbert,  a  slave,  was  indicted  in  Circuit  Coart  of  Henry 
county,  for  the  murder  of  his  oiaster,  Armstead  Forrest  He 
was  tried  before  Judge  Fitzgerald,  and  a  jury,  and  found  guilty 
of  murder,  and  sentenced  to  be  bung.  From  this  judgment 
he  appealed. 

William  jR.  Harrisy  for  plaintiff  in  Error. 

Attorney  Oeneraly  for  the  State, 

Gbbbn,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  in  the  Circuit  Court  of 
Heniy  county,  for  the  murder  of  Armstead  Forrest,  his 
.  master,  and  was  found  guilty  by  the  jury  and  sentenced  to  suf- 
fer death.    From  this  judgment  he  has  appealed  to  this  court* 

The  counsel  for  the  prisoner  insist  that  be  pugbt  to  havea  new 
trial  on  two  grounds,  viz: 

1,  Because  the  evidence  did  not  warrant  the  verdict  &c. 

2.  Because  the  affidavits  shows  that  the  prisoner  was  sur- 
prised on  the  trial. 

The  case  has  been  ably  argued  by  the  prisoner's  counsel  and 
the  magnitude  of  the  interest  involved,  have  induced  on  our  part 
the  most  mature  deliberation. 

The  principal  witness  for  the  prosecution,  (Jackson,  a  black 
boy,  about  17  years  old,)  it  is  insisted,  ought  not  to  be  believed 
and  upon  the  question  of  his  credibility,  the  stress  of  the  argu- 
ment rests. 
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JacksoD  says,  that  himself  and  the  prisoner,  were  sent  to  a 
tobacco  barn  to  strip  tobacco,  (the  prisoner  taking  with  him  a 
large  hickory  stick  with  he  had  cut  the  day  before,)  that  after 
they  had  been  at  the  barn  a  short  time  their  master  came,  and 
that  soon  after  wbile  he  was  sitting  down  stripping  tobacco, 
Gilbert,  the  prisoner  standing  near,  and  having  his  hickory 
stick,  struck  the  deceased  on  the  head,  holding  the  stick  in  both 
bands;  that  the  deceased  fell  and  did  not  speak*  The  prisoner 
then  sent  the  witness  for  fire«  which  he  brought,  and  then  ma 
op  in  the  field;  that  he  soon  afterwards  saw  the  barn  was  on 
fire,  and  the  prisoner  came  to  the  field  where  the  witness  was 
and  told  him  they  must  say  the  barn  caught  on  fiire,  and  they 
fought  the  fire  with  brush,  and  their  master  got  homed  up;  that 
the  witness  and  prisoner  then  went  to  the  house  and  told  the 
family  that  the  barn  had  caught  on  fire,  and  that  they  and  their 
master  had  fought  the  fire  with  brushes  and  boards,  and  that 
they  could  not  get  their  master  out,  and  that  he  was  burned  op« 
The  deceased  was  an  old  and  very  near^.  blind  man. 

On  cross  examination,  the  witness  said  there  was  some  trash 
fodder  and  tobacco  in  the  barn  which  was  very  dry,  and  that 
it  was  a  windy  day.  The  witness  stated,  that  in  the  evening 
of  the  day  his  master  was  killed,  a  great  many  persons  were 
collected  at  a  place  where  the  barn  was  burned;  that  he  told 
them  that  the  bam  had  caught  on  fire  and  that  he  and  the  pris^ 
oner  and  his  master  fought  it  as  long  as  they  could,  that  his 
master's  clothes  caught  on  fire,  and  that  he  and  the  prisoner  got 
out  themselves,  but  could  not  get  their  master  out,  that  J.  0. 
Porter  and  others  caught  witness^  and  tied  him  and  took  him 
to  a  log  and  told  him,  they  intended  to  make  him  lay  there  until 
they  whipped  him  to  death,  if  he  did  not  tell  who  killed  his 
master,  that  he  thought  they  would  whip  him  to  death,  and  be 
then  told  them  the  prisoner  killed  him,  the  witness  stated  he 
was  scared  nearly  to  death,  and  would  have  told  Porter  and 
others,  any  tale  in  the  world,  true  or  false,  to  have  gotten  them 
not  to  whip  him,  and  to  get  clear  himself,  and  that  he  would  be 
afraid  to  tell  any  other  tale  than  the  one  he  told  the  men  if  it  was 
a  lie;  he  was  not  afiraid  to  tell  the  same  tale  he  uM  them,  be- 
cause it  was  the  truth. 
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The  witness  said  the  prisoner  had  whipped  him  frequently 
severely,  and  he  sometimes  would  have  been  willing  to  see  him 
hung,  but  they  were  friendly  the  day  ot  the  murder.  The  de- 
ceased was  a  kind  master.  The  witness  stated  that  he  did  not 
tell  on  the  prisoner  at  first,  because  they  were  friendly  that 
morning,  and  being  interrogated  be  then  said  he  was  afraid  of 
Gilbert.     The  witness  and  prisoner  are  half  brothers. 

It  is  insisted  that  the  testimony  of  this  witness  is  incredible. 
1st,  because  hejwas  particeps  criminu  in  this  transaction.  2ndi 
because  he  is  inimical  to  the  prisouer,  and  thirdly,  because  the 
tale  he  tells  was  extorted  by  extreme  fear  and  he  is  now  afraid 
to  tell  any  other. 

The  two  first  grounds  of  discrediting  the  witness  have  but 
little  weight.  It  was  hardly  to  be  expected  that  circumstanced 
as  the  witness  was,  that  he  would  disclose  the  crime  voluntari- 
ly on  the  prisoner.  They  belong  to  the  same  class,  and  from 
the  very  nature  of  things  he  was  in  the  habit  of  keeping  secret 
the  faults  and  misconduct  of  bis  class  from  his  master  or  other 
white  persons.  And  as  respects  his  alledged  enmity,  we  think, 
from  his  statement  there  is  no  evidence  of  its  existence. 

True,  Gilbert  sometimes  whipped  him,  and  when  thos  excit- 
ed fo  anger,  he  says  be  would  have  been  willing  to  have  seen 
Gilbert  hung.  But  in  a  boy  like  this  witness,  and  standing  in 
the  relation  he  did,  these  would  most  probably  be  his  momenta- 
ry feelings  and  would  create  no  abiding  en  miiy,  and  the  witness 
states  that  he  and  the  prisoner  were  friendly  on  the  morning  of 
the  murder. 

The  feeling  of  fear  that  dictated  the  disclosure^  and  that 
would  induce  the  witness  to  adhere  to  the  statement,  even  if  it 
were  false,  it  must  be  admitted  would  greatly  weaken  the  force 
of  his  testimony  unsupported  by  other  facts  and  circumstances 
in  the  case.  But  in  our  opinion,  after  the  most  deliberate  exami- 
nation and  mature  reflection,  the  testimony  of  Jackson  is  fully 
sustained  by  other  proofs  and  by  the  facts  of  the  case. 

In  the  first  place,  the  tale  about  the  barn  having  caught  on 
fire,  and  the  impossibility  of  getting  the  deceased  out,  is  unrea- 
sonable in  itself.  The  barn  had  been  a  dwelling  house  and  had 
a  fire-place  and  a  chimney.     It  is  not  probable  that  the  presence 
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of  fire  on  the  hearth  would  have  comiauDicated  the  flame  to  the 
building.  There  were  only  a  few  leaves  hanging,  and  some  trash 
tobacco  and  trash  fodder  on  the  floor.  If  by  any  accident  this 
trash  had  taken  fire,  it  could  have  been  easily  extinguished  as 
they  were  all  present  and  would  most  probably  perceive  it  be- 
fore much  progress  could  have  been  made  by  the  flame.  And 
finally  it  is  not  to  be  believed  that  if  the  flame  had  got  to  the 
house  and  had  risen  beyond  the  control  of  the  parties,  two 
young  athletic  men  could  not  have  rescued  the  old  man  from  the 
burning  bouse. 

These  considerations  lead  our  minds  to  reject  the  hypothesis, 
that  the  first  account  of  the  transaction  can  be  true.  But  in 
addition  to  this,  the  account  Jackson  gives  of  the  circumstances 
of  the  murder,  his  own  ageney  in  the  transaction,and  the  artifice 
of  the  prisoner  to  avoid  detection,  are  all  natural  and  are  de- 
tailed in  a  manner  calculated  to  impress  us  with  a  conviction  of 
his  sincerity  and  of  the  truth  of  his  statements.  He  frankly 
admits  the  resentfu Heelings  he  had  towards  the  prisoner,  when 
whipped  by  him,  and  that  on  those  occasions  he  would  willing- 
ly have  seen  him  hung.  He  does  not  hesitate  to  state  that  the 
true  account  of  the  transaction  was  extorted  by  fear,  and  that 
but  for  apprehension  that  he  would  have  been  whipped  to  death, 
he  would  not  have  told  on  the  prisoner.  His  account  of  his 
obedience  to  Gilbert,  when  directed  to  bring  fire,  and  that  he 
ran  off  to  the  field  so  soon  as  he  delivered  the  fire,  is  in  accor- 
dance with  the  conduct,  we  would  naturally  expect  from  such 
a  person  under  such  circumstances. 

The  prisoner  having  perpetrated  the  act  in  his  presence  in 
requiring  him  to  bring  the  fire,  he  had  no  choice  but  to  obey  or 
to  disclose  the  transaction,  but  after  he  had  brought  the  fire, 
he  was  naturally  seized  with  a  feeling  of  alarm  at  what  had  ta- 
ken place,  and  he  disappeared  from  the  scene  of  the  crime  as 
soon  as  he  could  do  so. 

The  account  Jackson  gives  of  the  prisoner's  conduct,  after 
the  fatal  blow  was  struck,  commends  itself  to  our  belief,  be- 
cause it  shows  that  the  prisoner  resorted  to  an  artifice  probably 
under  the  circumstances,  the  most  likely  to  avoid  detection  of 
any  that  could  have  been  devised. 
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By  burning  the  barn  the  body  of  the  deceased  was  burned, 
and  if  Jackson  had  kept  the  secret  as  the  prisoner  bad  a  right 
to  think  he  would  do,  implicated  as  be  was  in  the  crime,  it  would 
have  been  difficult  to  have  done  more  than  suspect  the  guilt  of 
these  persons  without  being  able  to  prove  anything  that  would 
have  led  to  a  satisfactory  conclusion.    And,  we  do  not  think, 
that  the  witness,agitated  by  extreme  alarm  as  he  was,  could  have 
fobricated  a  tale  so  consistent  and  probable  as  the  one  he  has 
told  when  about  to  be  whipped;  and  willing  to  say  any  thing 
that  would  save  him,  if  his  first  account  of  the  matter  had  beea 
true,  we  should  most  probably  have  found  in  his  fabricated 
statement  many  incongruities  and  discrepancies,  the  inven- 
tions of  a  a  mind  under  extreme  agitation  from  fear.    But  in* 
stead  of  incongruities  and  contradictions  in  his  statement,  we 
have  seen  that  the  conduct  his  evidence  attributes  to  himself 
and  to  the  prisoner,  is  most  natural  and  consistent  with  that 
which  we  would  expect  to  take  place  under  the  circumstances. 
These  considerations  lead  us  to  the  conclusion  that  Jackson 
is  to  be  believed,  in  view  of  his  own  statement  alone,  but  when 
we  add  to  these  the  facts  detailed  by  Coleman,  another  negro 
boy,  we  think  there  can  be  no  doubt  of  the  truth  of  Jackson's 
testimony. 

Coleman  says,  that  the  prisoner  had  a  wife  at  bis  master's 
house,  and  that  he  wished  to  leave  her  and  get  a  girl  of  Dun- 
lap's  fora  wife,  but  that  his  master  refused  to  permit  him  to  do  so. 
Coleman  heard  the  prisoner  threaten  his  master's  life  several 
times,  and  had  seen  him  with  the  hickory,  which  he  called  the 
peace-maken  The  statements  of  Colenxan  strongly  corrobo- 
rate Jackson  and  induce  the  most  unqualified  belief  of  Jack- 
son's testimony.  In  addition  to  the  facts  proved  by  these  wit- 
nesses, the  £5u:ts  which  were  proved  in  relation  to  the  pocket- 
book  and  purse  of  the  deceased,  are  pregnant  evidence  of  the 
guilt  of  the  prisoner. 

He  was  told  that  if  he  had  money  he  could  get  lawyers  to  clear 
him,  and  he  then  told  the  sheriff  of  a  certain  podcet-book  and 
purse^  describing  them  and  the  places  where  he  hid  them,  and 
the  men  took  the  defendant  and  went  to  the  places  described, 
and  the  defendant  showed  the  pocket-book  and  purse  so  de- 
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JBcribed  in  ibe  places  described,  the  fornier  contaiDing  a  note 
and  the  latter  some  money.  The  purse  was  shown  about  eighty 
yards  from  the  barn  covered  over  with  a  piece  of  bark,  and 
the  pocket-book  about  three  quarters  of  a  mile  in  another  di- 
lection.  Another  witness  proved  that  the  prisoner  said  that  he 
got  the  money  in  the  purse  from  travellers  by  stealing,  and  some 
of  it  by  sellingchickensitttown,  and  the  pocket-book  he  took  from 
the  table  several  days  before  the  fire;  where  his  master  left 
it  on  being  called  out  to  the  fence  by  some  person  who  was 
passing  by.  These  facta  about  the  pocket-book  and  purse, 
connect  themselves  irresistibly  with  the  death  of  the  owner  of 
the  articles.  If  the  money  and  pocket-book  had  been  obtained 
as  the  prisoner  stated  they  were,  they  would  not  have  been  hid 
oat  where  they  were  found.  The  purse  and  pocket-book  are 
proved  to  have  belonged  to  the  deceased,  and  the  prisoner  does 
not  attempt  to  account  for  the  purse  from  them.  Coleman  had 
seen  it  in  his  master's  possession  a  day  or  two  before  his  death, 
and  now  we  find  it  hid  out  by  the  prisoner  eighty  yards  from  the 
barn,  and  he  does  not  attempt  to  account  for  the  manner  in  which 
he  got  it;  the  only  inference  is  that  be  took  it  from  his  master's 
person  after  he  wa3  slain,  and  while  Jackson  went  for  fire.  It 
is  possible  that  be  obtained  the  pocket-book  at  the  time  and  in 
the  manner  stated  by  him,  and  it  was  hid  at  a  difierent  place 
from  that  at  which  the  purse  was  found,  but  no  attempt  is 
made  to  explain  his  possession  of  the  purse*  These  focts  cor- 
roborate strongly  the  accusation  against  him  and  together  with 
the  testimony  of  Jackson  and  Coleman,  leave  no  room  to  doubt 
bis  guilt. 

It  is  insisted  that  the  prisoner  had  no  motive  to  kill  hi»  master, 
that  he  was  kind  and  indulgent  to  him,  and  that  he  could  not 
hope  to  fall  into  better  hands. 

We  think  the  motive  disclosed  in  the  testimony,  to  a  mind 
depraved,  regardless  of  social  duty  and  bent  on  mischief,  is  en- 
tirely sufficient  to  account  for  the  act.  The  records  of  crime 
present  many  cases  of  murder  of  husbands  and  wives,  that  the 
licentious  passions  might  be  gratified  without  restraint  in  the 
formation  of  other  connections.    In  this  case  the  will  of  the 
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master  was  the  obstacle  in  the  way  of  the  prisoner's  desires  and 
that  obstacle  be  resolved  to  remove. 

But  it  is  said  a  new  trial  ought  to  have  been  granted  upon  the 
aSidavits.  On  the  trial  J.  C.  Porter  proved  that  he  saw  blood 
on  the  prisoner's  pantaloons,  after  he  apprehended  him  on  the 
day  of  the  murder.  After  the  trial  the  prisoner  filed  his  affida- 
vit, stating  that  he  was  surprised  by  this  testimony,  that  he  did 
not  know  it  would  be  produced  against  him,  nor  did  he  know  be 
could  explain  it  until  after  the  trial.  He  states  that  on  the 
morning  the  barn  was  burned,  he  went  hunting,  and  his  dogs 
treed  an  opossum  which  he  shook  down,  and  that  they  bit  it 
very  much  when  they  caught  it  so  that  it  bled  freely,  that  he 
took  it  up  and  carried  it  in  his  hand  swinging  down  by  his  leg, 
and  thus  got  the  blood  on  his  pantaloons,  and  that  he  left  the 
opossum  at  J.  H.  Dunlap's  plantation  with  his  negroes.  He 
can  prove  the  facts  by  John  Marr,  whose  affidavit  he  pre- 
sents; John  Marr  made  affidavit  that  the  morning  the  tobacco 
barn  was  burned  up,  he  saw  the  prisoner  passing  by  the  farm 
of  J.  H.  Dunlap,  having  with  him  dogs  and  an  opossum,  the 
opossum  appeared  to  have  been  recendy  caught  and  was  very 
much  torn,  and  was  very  bloody,  that  the  prisoner  was  carrying 
it  swinging  in  his  hand  by  his  side,  and  left  it  with  one  of  the 
negroes  on  the  farm,  and  that  affiant  did  not  tell  the  prisoner 
that  be  knew  these  facts  until  after  the  proof  was  closed  and 
several  of  the  attorneys  had  spoken. 

These  facts  are  insufficient  to  authorise  a  new  trial;  the  affi- 
davits make  out  no  case  of  surprise  but  one  of  mere  negligence. 
The  prisoner's  affidavit  states  that  the  pantaloons  were  made 
bloody  by  the  opossum.  He  knew  then  that  they  were  bloody, 
and  after  he  was  accused  of  the  murder,  it  must  have  occured 
to  him  that  this  blood  would  be  noticed  and  ought  to  be  explain- 
ed. He  knew  that  he  could  prove  the  facts  about  the  opossum, 
by  Dunlap's  negroes  and  overseer.  He  had  seen  them,  left  the 
opossum  at  Dunlap's,  and  knew  that  they  had  seen  him  with 
it.  He  was  not  surprised,  therefore,  as  to  the  existence  of 
the  fact  of  the  blood,  nor  was  he  ignorant  that  he  could  make 
the  explanation  now  offered.  But  Marr's  affidavit  does  not 
state  that  the  pantaloons  were  made  bloody  by  the  opossum, 
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he  only  states  facts  from  which  it  may  be  inferred  that  such 
might  have  been  the  cetse.  The  application  is  much  less  led- 
posing  than  it  would  have  been,  had  Marr  seen  blood  on  the 
pantaloons  in  the  morning.  But  even  in  that  case  it  would  on- 
ly have  been  a  circumstance  to  weigh  in  determining  the  ques- 
tion of  a  new  trial.  Of  itself  it  constitutes  no  ground  for  set- 
ting aside  the  verdict,  because  it  presents  no  cause  of  surprise. 
If  upon  the  other  proof  any  doubt  could  exist  of  the  prisoner's 
guilt,  these  affidavits  would  determine  the  mind  in  favor  of  a 
new  trial.  But  no  such  doubt  exists,  and  as  they  do  not  fall 
within  the  rule  of  law  in  relation  to  surprise,  we  do  not  think 
them  entitled  to  any  weight. 

There  is  no  error  in  the  records,  the  judgment  must  be  af- 
firmed. 

SENTENCE. OF  THE  COURT. 

Gilbbrt: — ^You  are  charged  with  having  murdered  Arm- 
stead  W.  Forest,  your  master.  Tou  have  been  tried  by  a  jury, 
who  heard  all  the  proof  in  the  case,  and  they  have  pronounced 
you  guilty.  You  have  appealed  to  this  court.  We  have  heard 
your  case,  and  have  deliberately  weighed  all  the  facts  and  ar- 
.guments  in  your  favor,  and,  we  do  not  doubt,  that  you  did  the 
murder  with  which  you  are  charged.  It  was  a  cruel  murder^ 
inflicted  on  a  feeble  old  man,  who  had  always  been  kind  to  you; 
and  for  no  other  reason  than  that  be  would  not  consent  that  you 
should  gratify  the  unlawful  desire,  to  abandon  your  wife  and 
take  another.  You  have  shed  the  blood  of  your  fellow  man  by 
violence.  You  have  suddenly,  cut  short  his  existence  without 
warning,  and  perhaps  without  preparation.  By  the  laws  of  the 
country,  your  life  is  the  forfeit  for  this  crime.  And  unless  you 
repent,  you  will  be  doomed  to  eternal  woe.  Do  not  indulge  a 
hope  that  you  can  be  pardoned  by  man;  but  employ  the  few  re- 
maining days  of  your  life  in  seeking,  by  humble  penitence  and 
prayer,  the  pardbn  of  all  your  sins  from  your  maker. 

And  now,  it  remains  only  to  pronounce  the  sentence  of  the 

law,  which  is,  that  you  be  taken  to  prison  from  whence  you 

came,  there  to  remain  until  Friday  the  21st  day  of  May  next, 

when  you  will  be  taken  to  some  place  within  a  mile  of  the  town 
Vol.  vii. — 66 
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of  Parisi  and  there^  between  the  hours  of  10  A.  M.  and  6  P. 
M.|  you  will  be  hung  by  the  necki  until  you  are  dead;  and  may 
God  have  mercy  on  your  soul. 


PoiNTBE  &  Thompson  as.  Rust. 

1.  The  word  "issue''  is  often  used  as  a  namen  coUeeHvnm,  and  the  phrase  "issoo 
Joined"  may  embraee  rarious  distinct  grounds  of  defence. 

2.  Therefore,  where  the  defendant  pleaded  two  distinct  pleas  to  the  plaintiiTi  decla- 
ration, upon  each  of  which  issue  was  taken,  and  a  jury  was  sworn  to  try  tfaa  issna 
joined,  &c,  and  their  verdict  was,  that  they  find  the  issue  in  fiivor  of  the  plaintiir, 

and  a  judgment  wag  rendered  accordingly.    It  was  held,  there  was  no  error. 

# 

John  Rust  brought  an  action  of  debt,  in  the  Circuit  Court 
of  Weakley  county^  against  William  T.  Pointer  and  Job  C. 
Thompsouy  and  filed  his  declaration  at  the  February  term, 
1846.  The  defendants  plead  two  pleas^  payment  and  set  off, 
Upon  each  of  which  issue  was  taken. 

The  case  was  tried  before  William  Fitzgerald,  Judge,  pre- 
siding, and  a  jury  of  Wesdiley  county.  The  jury  were  swora 
to  try  the  issue  joined,  and  returned  a  verdict,  that  they  find 
the  issue  in  favor  of  the  plaintiff. 

A  judgment  was  rendered  up  for  the  plaintiff  in  this  action, 
and  the  defendants  prayed  an  appeal,  in  the  nature  of  a  writ  of 
error,  to  the  Supreme  Court,  to  be  held  at  Jackson. 

Cardwdlf  for  plaintiffit  in  error. 

Rovktonj  for  defendant  in  error. 

RsssB,  J.  delivered  the  opinion  of  the  court. 

« 

John  Rust  sued  the  plaintiffs  in  error,  in  the  Circuit  Court  of 
Weakley  county,  in  action  of  debt  upon  a  writing  obligatory. 

The  issue  joined  between  the  parties,  consists  of  two  pleas 
and  the  replication  thereto,  namely,  payment  and  set  off. 

To  try  the  issue  joined,  a  jury  was  sworn,  and  their  oath 
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was,  that  they  would  well  and  truly  try  the  issue,  &c.,  and 
their  verdict  was,  that  they  find  the  issue  in  favor  of  the  plain- 
tiff, and  judgment  was  pronounced. 

And  here  it  is  assigned  for  error,  that  the  word  issue,  in  the 
oath  and  verdict,  ought  to  have  been  in  the  plural  number,  and 
that  it  is  to  be  intended  that  one  or  the  other  of  the  pleas  was 
overlooked  by  the  jury.  The  word  issue,  as  in  the  stating 
part  of  this  opinion,  is  often  used  as  a  nomen  coUecHvum* 

The  **issue  joined'*  between  parties,  may  embrace  various 
distinct  grounds  of  defence.  The  jury  are  sworn  to  try  that 
issue,  and  they  cannot  find  it  in  favor  of  the  plaintiflT,  if  they 
believe  any  of  those  grounds  of  defence,  constituting  a  part 
of  the  issue  submitted  to  them,  to  have  been  made  oat  in  favor 
of  the  defendant. 

We  have  held,  that  when  the  verdict  is  not  technically  re- 
sponsive to  any  one  of  several  pleas,  but  in  sense  and  legal 
effect  is  a  negative  of  the  allegations  of  all,  tba  verdict  will 
be  sustained. 

Courts  should  seek  to  sustain  verdicts  and  judgments  rather 
than  to  reverse  them.  To  hold  that  there  is  error  in  the 
present  case,  would  be  to  act  on  grounds  too  narrow  and  crit- 
ical, and  would  go  beyond  any  of  the  decided  cases.  These 
cases  have  gone  far  enough* 

Let  the  judgment  be  affirmed. 
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Id  an  indictmeDt  for  a  miademeanor  a  substantial  detciiption  of  an  oflenoe,  is  aJl 

that  is  reqoired. 

Bilbro  was  convicted  in  the  Circuit  Court  of  Haywood 
county,  Judge  Read  presiding,  upon  au  indictment,  which 
charged,  that  be  *<did  unlawfully  sell  and  retail  spirituous  li- 
quors to  one  Edmood  White  by  the  quart,  to  be  drank  on  the 
premises,  and  which  was  then  and  there  drank  on  the  premises 
of  him  the  said  Bilbro,  without  having  obtained  a  license  so  to 
do."    From  this  conviction  be  appealed. 

Richardsofif  for  the  plaintiff  in  error. 

The  presentment  allies,  that  the  defendant  below,  **sold 
spirituous  liquor  by  the  quart,  to  be  drank  on  •  the  premises," 
'&c.  This  is  n^t  a  sufficient  allegation;  it  does  nol  charge  the 
"intent."  The  act  of  1779,  ch.  10,  sec.  3  and  12,  defines  the 
meaning  of  the  term  *'retail."  It  means  the  selling  of  spirits 
in  less  quantity  than  a  quart,  or  greater  quantity  than  a  quart, 
**i(  intended  to  be  drank  on  the  plantation  where  sold.  Dyer 
vs.  The  State,  Meigs,  237.  There  are  two  indictable  offences 
declared  by  this  act.  The  first  one  is,  the  selling  of  a  quanti- 
ty less  than  a  quart.  The  second  one  is,  the  selling  by  tbe 
quart  or  greater  quantity,  if  intended  to  be  drank  wheie  sold. 
The  quantity  constitutes  the  offence  in  the  first  case,  and  the 
intent  makes  the  offence  in  the  second.  Sanderlin  vs.  The 
Stcae^  2  Hum.  319.  This  court  said,  in  this  case,  that  "the 
statute  makes  the  sale  an  offence,  if  the  party  selling  intended 
the  liquor  to  be  drank  on  the  plantation,"  that  the  "intent  is 
enqMgh  to  'allege  in  the  indictment."  When  the  evil  intent 
constitutes  a  material  part  of  tlie  offence,  it  ought  fo  be  chain- 
ed: 1  Chit.  Cr.  Law,  233,  245;  6  East,  474;  4  T.  Rep, 
129.  The  same  doctrine  is  recognized  and  declared  by  this 
court  in  Fcrgtu  vs.  The  Slater  6  Yerg.  352.  The  present- 
ment must  bring  the  case  within  the  words  of  the  statute,  at 
least  substantially.  2  H.  P.  C.  168,  192;  same  case  in  6 
Yerg.  353.     From  the  above  authorities,  it  is  clear,  that  the 
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preseDtment  is  deficient  in  a  material  allegation;  not  charg- 
ing the  intent. 

The  word  intent,  in  some  of  its  inflections,  is  the  only  word 
used)  in  our  statutes,  to  signify  the  quo  animo  of  an  action; 
.  and  hence  it  becomes  a  mat€;rial  technicality  in  the  descrip- 
tion of  offences,  in  which  the  quo  animo  becomes  a  material 
part.  No  other  word  could  be  substituted  for  it,  much  less  can 
it  be  omitted.  In  this  case  there  is  no  substitution,  but  a  pal- 
pable omission.  The  phrase  '^sold  liquor  to  be  drank"  in  the 
presentment,  can  not,  by  any  construction,  be  made  to  signify 
the  intent  which  the  vendor  had  in  his  mind  when  the  liquor 
was  sold.  "To  be  drank"  signifies  the  act  done  or  performed 
to  the  object  ''liquor^  and  not  the  intention,  which  may  have 
existed  in  the  mind  of  the  vendor,  at  the  moment  of  sale. 
There  is  clearly,  an  ellipsis  in  this  phrase,  which  can  not  be 
filled  by  intendment.  The  words  "not  intended"  or  any  other 
negative  allegation,  could  supply  the  omission^  with  as  little 
violation  of  the  rules  of  syntax,  or  good  sense,  as  the  word 
"intended."  The  charge  must  be  'sufficiently  explicit  to  sup- 
port itself,  for  no  latitude  of  intention  can  be  allowed,  to  in- 
clude any  thing  more  than  is  expressed.  1  Chitty's  Crim. 
Law,  117,  top  page. 

Attorney  General,  for  the  State. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

This,  a  prosecution  on  the  part  of  the  State  against  J.  J. 
Bilbro  for  vending  spirituous  liquors  by  the  quart,  to  be  drank 
on  the  premises;  and  it  is  now  objected,  that  the  bill  of  indict- 
ment is  bad,  in  charging,  that  the  liquor  was  sold  to  be  drank 
on  the  premises.  The  statute  of  1779,  ch.  10,  which  creates 
the  oflfence  for  which  the  defendant  stands  charged,  uses  the 
words  "if  intended  to  be  drank,"  and  the  argument  is,  that  the 
word  intend  should  have  been  inserted  before  the  words 
"to  be  drank,"  so  as  to  make  the  indictment  read  "with  the 
intent  to  be  drank."  This  would  certainly  have  been  pursu. 
ing  the  literal  wording  of  the  statute.     But  this,  we  think,  is 
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not  necessary  in  the  case  of  a  misdemeanori  a  substantial  de- 
scription of  the  offence  is  all  that  is  required*  This,  we  tbinkt 
has  been  given  in  this  case;  the  words  '*to  be  drank"  certainly 
mean  *'with  the  intent  to  be  diank,"  for  it  is  difficult,  if  not  im- 
possible, to  see  how  the  defendant  could  have  sold  spirituous 
liquors  ''to  be  drank"  upon  his  premises,  unless  he  at  the  time 
intended  they  should  be  drank. 
Affirm  the  judgment 


I 

Hall  m.  Ro^osbs.  * 

f .  Sogers,  for  a  Tsluable  contideraUoD,  endoned  the  note  of  Cain  to  Hall  in  the  fol- 
lowing words:  '*I  assign  the  within  note  to  A.  O.  Hall  for  value  reoeived  of  him." 
Hall  sued  Sogers  as  a  guarantor,  and  upon  trial,  offered  parq}  evideooe  to  shew 
that  at  the  time  of  the  assignment,  and  for  the  new  and  valuable  consideration  theo 
passing  between  them,  Sogers  agreed  to  pay  the  note  if  it  could  not  be  made  out  of 
the  maker.  Held  that  the  evidence  was  competent,  and  should  have  been  admit- 
ted. 

2.  Where  a  guarantor  becomes  responsible  by  some  new  and  original  undertaking  be- 
tween himself  as  endorser,  and  the  endorsee,  new  contracting  parties,  and  which  ie 
collateral  to  the  original  oontraot,— as  when  the  payee  of  a  bill  single  or  promie- 
eory  note  endorses  it  for  a  valuable  consideration  and  guarantees  the  payment  theie- 
ef  to  the  endorsee,-'-such  guaranty  is  not  a  coHateral  undertaking  to  pay  the  debt  of 
soother,  but  a  direct  and  immediate  promise  supported  by  a  good  consideration,  and 
therefore  not  within  the  statute  of  frauds  and  peijuries,  and  may  consequently,  be 
proven  by  parol. 

3.  In  the  case  of  a  guaranty,  the  guarantor  ooatraets  that,  upon  the  dishonor  of  the 
note,  he  will  pay  the  amount  upon  a  presentment  being  made  to  the  maker,  and  m^ 
tioe  of  the  dishonor  given  him  within  a  reasonable  time;  and  this  reasonable  time  is 
ordinarily  measured  by  the  foct,  whether,  by  the  omission  to  make  due  presentment 
at  the  maturity  of  the  note,  and  to  give  him  due  notioe  of  the  dishonor,  he^  the  guar- 
antor, has  sustained  any  loss  or  iigury.  If  he  has,  then  he  is  exonerated  pro  kmio; 
if  he  has  not,  then  he  is  liable  for  the  whole  note. 

Alexander  6.  Hall  brought  his  action  on  the  caae^  in  the 
Circuit  Court  of  Hardeman  county,  against  John  Rodgers  up- 
on the  following  bill  single  and  endorsement: 

t750.  On  or  before  the  26th  of  December  next,  I  promise 
to  pay  John  Rogers  seven  hundred  and  fifty  dollars  fer  valne 
received  of  him,  this  January  12, 1839. 

JOHN  N.  CAIN,  [Seal.] 
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On  the  back  of  which  was  written: 

^I  assigD  the  within  note  to  A.  6*  Hall  ibr  value  received  of 
him,  this  Februaiy  5th,  1839. 

JOHN  RODGERS. 

The  declaration  contained  several  counts,  only  one  of  which 
it  is  necessary  to  notice.  The  second  count,  aftjer  setting  forth 
the  making  of  the  bill  single^  and  its  delivery  to  Rogers,  in  the 
usual  form,  proceeds  thus: 

"And  the  said  John  Rogers  afterwards,  to  wit,  on  the  5th 
day  of  February,  1839,  endorsed  and  delivered  the  said  bill 
single  to  the  said  plaintifi,  and  for,  and  in  consideration  of  the 
sum  of  750,  then  and  there  undertook  and  faithfully  promised 
the  said  plaintiff,  that  if  the  said  John  H.  Cain  proved 
insolvent,  or  unable  to  pay  the  said  sum  of  money  in  the 
said  bill  single  specified,  according  to  the  tenor  and  effect 
thereof,  be,  the  said  John  Rodgers,  would  pay  the  same 
to  the  said  plaintiff  And  the  said  plaintiff  avers  that  af 
ter  the  said  bill  single  became  due,  the  said  John  H.  Cain 
failed  to  pay  the  same,  and  that  said  plaintiff  ccrmmenced 
suit  on  the  same  against  said  Cain  and  recovered  judgment  ibr 
the  amount  with  costs  &sc. — that  a  writ  o(  fieri  facias  was  duly 
issued  and  returned  not  satisfied,  the  said  Cain,  having  proved 
insolvent  and  unable  to  pay  and  satisfy  said  judgment — ^by 
means  whereof  the  said  John  Rogers  became  and  was  liable 
to  pay  &c«"  concluding  as  in  the  ordinary  form  of  a  declaration 
in  assumpsit. 

The  defendant  pleaded  the  general  issue,  and  upon  trial  by 
jury,  William  C.*Dunlap,  Judge,  presiding,  a  verdict  was  ren- 
dered for  the  defendant.  The  plaintiff  moved  for  a  new  trial, 
which  motion  being  overruled,  he  appealed  to  the  Supreme 
Court.  The  other  facts,  material  to  be  considered,  will  be 
found  in  the  opinion  of  the  court. 

J.  C.  Humphreys^  Miller  and  Polkf  for  the  plaintiff  argued: 

1.  The  endorsement  of  a  note  is  not  such  a  full  contract,  con* 

tempUted  by  the  legal  rule,  that  parol  testimony  will  not  be 

admitted  to  vary  the  written  contract.    The  law  makes  the  con* 

tract  of  the  endorser.    He  can  enlarge  or  diminish  that  liabil- 
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ity  by  a  verbal  contract;  ^^modus  et  conventio  vincat  legumJ*^  By 
the  endorsement  in  question^  there  is  expressed  in  words  only 
a  transfer  of  the  legal  title.  The  law  thereupon  implies  a  far- 
ther contract  between  the  parties — ^and  such  further  contract 
may  be  shown  by  parol  proof.  BrerU^s  ExWs,  vs.  Bank  of  Mer 
tropolisf  1  Pet.  Sup.  C.  Rep.  89;  Story  on  Prom.  Notes  sec  148 
sec.  271-391;  Story  on  Bills,  sec.  817,  371;  Union  Bank  vs. 
HydCi  6  Wheat.  Rep.  572;  Taunton  Bank  vs.  Richardson^  5 
Pick.  Rep.  436;  Central  Bank  vs.  Vavisy  19  Pick.  R.  373. 

2.  In  relation  to  guaranties.  Story  (Prom.  Notes,  sec.  457,) 
mentions  three  classes  of  cases,  and  says:  '*A  third  class  of 
cases  is  where  the  promise  to  pay  the  debt  of  another  arises  out 
of  some  new  and  original  consideration  of  benefit  or  barm* 
moving  between  the  newly  contracting  parties,  and  this 
class  of  cases  is  not  within  the  statute  of  frauds."  To  the  saooe 
effect  is  3  Kent's  Com.  122-3.  See  also,  WiUianu  vs.  Leper^ 
3  Bur.  Rep.  1886;  Cartling  vs.  Aubutf  2  East  Rep.  325;  Arm^- 
stead  vs.  Greenly  18,  Johns.  Rep.  12;  Wright  vs.  Latham^  3 
Mur.  Rep.  298;  13  Wend.  Rep.  114;  6  Yerg.  508;  Adcock  vs. 
Flemings  2  Dev.  and  Bat.  225. 

Jol^n  R.  Fentressy  for  defendant  insisted: 

!•  That  the  endorsement  on  the  note  constituted  a  written 
contract  between  the  parties,  which  the  law  would  not  permit 
parol  evidence  to  contradict  or  vary.  2  Stark.  Ev.  545-548; 
Barry  vs.  Morse,  3  N.  H  Rep.  132;  O'Harra  vs.  HaU^  4  DaL 
Rep.  340,  3  Yerg.  Rep.  330;  5  John.  197,  379;  2  Tenn.  Rep. 
329;  8  Johns.  Rep.  146;  1  Greenleaf  Ev.  3151 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case,  brought  to  charge  the  defend- 
ant, Rogers,  as  the  guarantor  of  the  payment  of  bill  single 
drawn  by  John  H.  Cain,  for  the  sum  of  seven  hundred  and 
fifty  dollars,  due  on  the  25th  of  December,  1839. 

Upon  the  trial  in  the  Circuit  Court,  it  appeared  from  the 
proof,  that  Cain  on  the  12th  day  of  January,  1839,  executed 
his  bill  single  for  the  sum  of  seven  hundred  and  fifty  dollars 
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to  the  defendant,  John  Rogers,  payable  on  the  25th  of  Decem- 
ber ensuing,  which  bill  single,  the  said  John  Rogers  afterwards 
to  wit,  on  the  5th  day  of  February,  1839^  assigned  to  the 
plaintifi^  A.  G.  Hall,  by  bis  endorsement  in  the  words  and 
figures  following: 

I  assign  the  within  note  to  A.  G.  Hall  for  value  received  of 
him.  JOHN  RODGERS. 

February  5th,  1839. 

The  plaintiff  offered  in  evidence  the  deposition  of  Huvy  L. 
Goodrich,  which  proves  in  substance,  that  sometime  in  the 
monthof  February,  1839,  the  plaintiff  and  the  defendant  came 
into  his  store,  that  the  plaintiff  stated,  he  had  sold  to  the  de- 
fendant, a  wagon,  team  and  negro  boy,  for  which  he  was  to 
take  a  note  on  John  H.  Cain,  for  seven  hundred  and  fifty  dol- 
lars, in  part  payment;  that  the  defendant  had  made  an  assign- 
ment of  the  note  to  him,  and  he  asked  the  witness  to  examine 
it  and  say  whether  it  was  sufficient  to  bind  the  defendant. 
Witness  objected  to  the  form  of  the  assignment,  because  he 
did  not  think  it  full  enough,  and  proposed  that  the  endorse- 
ment should  be  written  over  again.     To  which  the  defendant 
replied  no;  that  it  made  no  difference,  as  he  considered  himself 
bound  by  his  word  as  much  as  his  assignment  would  make  him, 
and  said  positively  that  he  would  pay  the  note  himself  if  it 
could  not  be  made  out  of  Cain;  that  Cain  was  good,  that  the 
money  could  be  made,  but  in  case  it  could  not,  he  the  defend- 
ant, was  good  and  would  pay  the  note  himself. 

To  the  reading  of  this  deposition  the  defendant  objected, 
which  objection  was  sustained  by  the  court,  and  the  deposition 
excluded  from  the  jury. 

This  deposition  would  have  well  warranted  the  jury  in  find- 
ing the  fact,  that  the  defendant  at  the  time  of  the  transfer,  guar- 
antied the  payment  of  the  bill  single,  and  the  court  therefore 
erred  in  rejecting  it,  unless  the  proof  be  illegal^  upon  the 
ground  that  a  guaranty  cannot  be  proven  by  parol,  but  must 
under  the  statute  of  frauds  and  perjuries  be  evidenced  by  a 
written  promise  or  agreement. 
Mr.  Story  in  the  10th  chapter  of  his  treatise  on  promissory 

notes,  sec.  457  says:  *'A  guaranty  in  its  legal  and  commercial 
Vol.  vii.— 67 
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senses,  is  an  undertaking  by  one  person  to  be  answerable  tor 
the  payment  of  some  debt,  or  the  due  performaoce  of  some 
contract  or  duty  by  another  person,  who  himself  remains  liable 
to  pay  or  perform  the  same.  It  may  be  the  guaranty  of  a  pri- 
or debt  or  prior  contract  or  duly,  or  of  a  future  debt,  or  future 
contract  or  duty;  but  in  all  cases,  it  must  be  founded  upon  a 
sufficient  and  valid  consideration. 

Three  distinct  classes  of  cases  may  be  propounded  on  this 
subject,  which  require  to  be  discriminated. 

1st.  Cases,  in  which  the  guaranty  or  promise  is  collateral 
to  the  principal  contract,  but  is  made  at  the  same  time,  and  be- 
comes an  essential  ground  of  the  credit  given  to  the  principal 
or  direct  actor.  Here  there  is  not,  nor  need  be,  any  other 
consideration,  than  that  moving  between  the  creditor  and  ori- 
ginal debtor. 

2d.  Cases,  in  which  the  collateral  undertaking  is  subsequent 
to  the  creation  of  the  debt,  and  was  not  the  inducement  to  it, 
although  the  subsisting  liability,  is  the  ground  of  the  promise, 
without  any  distinct  or  unconnected  inducement.  Here  there 
must  be  some  further  consideration  shown,  having  an  imme- 
diate respect  to  such  liability;  for  the  consideration  of  the  ori- 
ginal debt  will  not  attach  to  this  subsequent  promise. 

3d.  A  third  class  of  cases  is,  when  the  promise  to  pay  the 
debt  of  another  arises  out  of  some  new  and  original  undertak- 
ing of  beneQt  or  haim  moving  between  the  newly'  contracting 
parties.  The  two  first  classes  of  cases  are  within  the  statute 
of  frauds;  but  the  last  is  not.  Leonard  vs.  Vredenburghi  8th 
John.  R.  29,  30;  3  Kent  Com.  Lick.  44,  p.  122,  123;  Mamvw 
vs.  Durham  3  Hill,  N.  Y.  R.  484;  Hough  vs.  Gfray,  19  Wend.  R, 
688;  D'Woolf  vs.  Kaband,  1  Pet.  Sup.  C.  Rep.  476,  499,  501. 

Now,  under  which  of  these  classes  does  the  present  case 
fall.^    Most  clearly  under  the  last. 

The  first  class  is  when  the  guarantor  becomes  liable  at  the 
time  the  contract  is  made,  that  is,  promises,  or  agrees,  to  be 
responsible  for  performance  of  the  contract;  this  is  a  collater- 
al undertaking  to  pay  the  debt  of  another,  and  must  under  the 
statute  of  frauds  be  in  writing. 

The  second  class  is,  when  the  guarantor  was  no  party  to  the 
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original  contract,  but  subsequently  to  its  creation,  for  some 
new  consideration,  promises  or  agrees  to  be  responsible  for  its 
performance,  as  when,  in  consideration  of  the  assumption  of 
such  responsibility  by  the  guarantor,  the  holder  of  a  bill  single 
or  promissory  note  agrees  to  extend  the  time  of  payment  thereof 
to  the  payer* 

This  is  also  a  collateral  undertaking  to  pay  the  debt  of  an- 
other, and  must  under  the  statute  of  frauds  be  in  writing. 

The  third  class  is,  when  the  guarantor  becomes  responsible, 
by  some  new  and  original  undertaking  between  himself  as  en- 
dorser and  the  endorsee,  new  contracting  parties,  and  which  is 
is  collateral  to  the  original  contract, — as  when  the  payee  of  a  bill 
single  or  promissory  note  endorses  it  for  avaluable  consideration 
and  guaranties  the  payment  thereof  to  the  endorser; — this 
guaranty  is  not  a  collateral  undertaking  to  pay  the  debt  of  an- 
other, but  a  direct  and  immediate  promise,  supported  by  a 
good  consideration,  and  therefore  not  within  the  statute  of 
frauds  and  perjuries,  and  may  be  proven  by  parol.  Such  is 
this  case. 

The  same  author  in  the  same  work,  chap.  10,  sec.  460,  says: 
*'In  the  case  of  an  endorsement,  the  endorser  contracts  to  be 
liable  to  pay  the  note,  in  case  of  its  dishonor,  if  it  is  duly  pre- 
sented for  payment  at  its  maturity,  and  due  notice  is  given  to 
him  of  the  dishonor,  and«  not  otherwise.  In  the  case  of  a  guar- 
anty, the  rule  is  not  equally  strict;  and  the  guarantor  contracts, 
that,  upon  the  dishonor  of  the  note,  he  will  pay  the  amount, 
upon  a  presentment  being  made  to  the  maker,  and  a  notice 
given  to  him  of  the  dishonor  within  a  reasonable  time:  and 
this  reasonable  time  is  ordinarily  measured  by  the  fact,  whe- 
ther, by  the  omission  of  due  presentment  at  the  maturity  of  the 
note,  and  to  give  him  due  notice  of  the  dishonor,  he,  the  guaran- 
tor, has  sustained  any  injury.  If  he  has,jthen  he  is  exonerated, 
pro  tatUo;  if  he  has  not,  then  he  is  liable  for  the  whole  note. 

Reverse  the  judgment  of  the  Circuit  Court,  and  remand  the 
caofie  for  a  new  trial. 
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1.  To  make  dying  declarations  competent  testimony,  the  person  making  them  mast  be 
conscious  of  the  peril  of  his  situation,  and  heliere  his  death  impending.  This  need 
not  be  stated  by  hiin>  bat  it  most  be  fieurly  inferable  from  his  laoguage  and  his  condi- 
tion. 

2.  Dying  declarations  are  admitted,  from  die  necessity  of  the  case,  to  identify  the  pris- 
oner, and  establish  the  circumstances  of  the  ret  getta  or  direct  transactions  from 
which  the  death  results;  when  they  reiaie  to  former  and  distinct  transactions,  ihey 
do  not  seem  to  come  within  this  principle  of  necessi^.  Qaere,  therefore,  whether 
the  subject  matter  of  the  declarations  of  deceased,  namely  that  the  prisoner  bad  two 
or  three  times  before  tried  to  kill  him,  would  have  been  competent  testimony. 

iDdictmeot  for  murder  against  Nelson^  a  slave,  in  the  Circuit 
Court  of  Hardin  county.  On  trial  by  jury,  before  James 
Scott,  Judge,  presiding,  the  defendant  was  convicted  and  sen- 
tenced to  be  hung.  From  this  judgment  he  appealed*  The 
facts  upon  which  the  decision  of  the  Supreme  Court  tumedi 
will  be  found  in  the  opinion  delivered. 

E.  WaJkery  for  plaintiff  in  error. 
Attorney  General^  for  the  State. 

Rbbsb,  J.  delivehed  the  opinion  of  the  court. 

The  prisoner  was  indicted  and  convicted  in  the  Circuit  Court 
of  Hardin  county,  for  the  murder  of  one  David  Sellers,  and 
has  prosecuted  his  appeal  in  error  to  this  court.  Many  grounds 
of  error  have  been  here  assigned  on  behalf  of  the  prisoner,  and 
among  them,  that  the  declarations  of  Sellers  very  shortly  before 
bis  death  were  improperly  received  as  testimony  upon  the  trial 
against  the  prisoner.  The  witness  proving  these  declarations, 
stated,  that  when  the  deceased,  after  having  been  wounded 
was  brought  to  the  house,  he  told  bis  wife  ''not  to  be  alarmed, 
that  he  was  not  badly  Jiurt  and  was  not  going  to  die."  About 
ten  minutes  afterwards,  deceased  told  Wiley  Mangum  that 
Nelson,  the  prisoner,  "had  stabbed  him."  He  seemed  to  talk 
with  great  difficulty,  and  said  other  things  which  witness  did 
not  distinctly  understand,  but  thinks  he  was  trying  to  say,  ^'that 
Nelson  had  tried  to  kill  him  two  or  three  times  before,  but  he 
did  not  at  this  time  express  any  fear  or  opinion  as  to  his  death." 
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There  was  abundant  testimony  independent  of  all  this,  to 
prove  that  the  prisoner  had  stabbed  the  deceased,  and  that  mat- 
ter was  not  disputed  on  the  trial.  The  object  of  this  proof  was 
to  establish  that  the  prisoner  had  two  or  three  times  before  at- 
tempted to  kill  the  deceased,  so  as  to  show  raalipe.  The  de- 
ceased died  within  an  hour  after  he  was  brought  to  the  liouse. 
This  testimony  was  illegal.  To  make  dying  declarations  com- 
petent testimony,  the  person  making  them  must' be  conscious  of 
the  peril  of  his  situation  and  beh'eve  his  death  impending. 
This  need  not  be  personally  stated  by  him;  but  it  must  be  fairly 
inferable  from  his  language  and  his  condition,  which  condition 
he  must  be  conscious  of.  But  here  ten  minutes  before  the  de- 
claration, be  stated  that  he  ^<was  not  badly  wounded  and  was 
not  going  to  die."  No  change  in  his  condition  or  in  his  conscious- 
ness with  regard  to  it,  is  shown  to  have  occured  before  the  dec- 
larations were  made.  It  is  the  solemn  state  of  the  declarant's 
mind,  in  view  of  approaching  death,  which  is  thought  to  be  e- 
quivalent  to  the  sanction  of  an  oath.  But  here  the  declarant 
said  be  *<was  not  badly  hurt  and  was  not  going  to  die;"  he  was 
indeed  very  greatly  deceived  as  to  his  actual  condition,  but  his 
mind  at  the  very  moment  of  the  declaration,  acCTrding  to  his 
own  view  of  the  case,  was  not  in  the  state  necessary  by  law  to 
make  his  expressions  testimony.  It  may  well  be  doubted,  if 
this  had  been  otherwise,  whether  the  subject  matter  of  the  de- 
clarations, namely — that  the  prisoner  *'had  two  or  three  times 
before  tried  to  kill  him,''  would  have  been  competent  testimony. 
Declarations  are  admitted,  from  the  necessity  of  the  case,  to 
identify  the  prisoner  and  establish  the  circumstances  of  the 
res  gesta  or  direct  transactions  from  which  the  death  results* 
When  they  relate  to  former  and  distinct  transactions,  they  do 
not  seem  to  come  within  this  principle  of  necessity.  Many 
grounds  of  error  have  been  insisted  on  as  .existing  in  the  charge 
of  tbe  court,  in  relation  to  the  eSect  which  the  condition  of  the 
prisoner,  as  a  slave,  produces  upon  the  law  of  homicide  and 
the  grade  of  the  offence.  The  charge  in  this  respect  calls  for 
much  and  very  grave  judicial  criticism,  but  as  we  are  not  all 
satisfied  as  to  what  should  be  its  character  and  result,  and  as 
we  think  it  probable  that  this  case  may  not  again  present  itself 
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to  this  court,  aad,  K  it  should,  that  the  legal  propositions  oo  the 
subject  referred  to  will  be  more  precisely  stated,  we  forbear  at 
the  present  to  enter  into  the  discussion  upon  this  part  of  the  re- 
cord, having  already  stated  a  distinct  ground  of  reversal  upoo 
much  we  are  all  satisfied.  Let  the  judgment  be  reversed,  and 
the  verdict  be  set  aside^  and  the  prisoner  be.  remanded  for  a 
new  trial* 


Cochran  vs.   thb  State. 

1.  In  criminal  cases  affecting  the  life  and  liberty  of  a  eitisen,  the  Supreme  Conrt 
will  Bcrutiiiixe  and  weigh  the  tasciinony  adduced,  and  grant  a  new  trial,  if,  in  thair 
jadgmenty  it  preponderates  against  the  conviction, 

2.  Where  ajuror's  affidavit  was  filed,  stating  that  he  believed  the  prisoner  was  in- 
nocent, and  that  he  assented  to  a  verdict  of  guilty,  under  the  belief  induced  by  the 
assertions  of  his  follow  jurors,  that  there  were  fatal  defects  in  the  proceedings 
which  would  prevent  the  prisoner  from  being  sent  to  the  peoitAstiacy,  and  that  tba 
Governor  would  pardon  the  defendant  if  recommended  to  mercy  in  the  verdicU 
Held,  sufficient  to  set  aside  the  verdict. 

3.  Crawford  vt.Jhe  State,  2  Yerg.  60,  referred  to  and  approved. 

4.  Too  much  strictness  cannot  bo  used  to  keep  a  jury  charged  with  the  life  and  lib- 
Arty  of  a  eitixen  from  mingling  with  the  community  during  their  deltbendons-^-and 
the  more  especially  when  then  is  any  excitement  for  or  against  the  prisoner. 

Pearson  J.  Cochran  was  indicted  in  the  Commercial  and 
Criminal  Court  of  Memphis,  for  malicious  shooting.  He  was 
tried  by  jury,  the  Hon.  Ephraim  W.  M.  King  presiding,  and 
found  guilty.  He  moved  for  a  new  trial,  which  being  overruled, 
he  appealed  to  this  court.  The  facts  will  appear  in  the  opin- 
ion of  the  Court. 

Henry  W.  Andersatiy  for  pilaotiff  in  error. 
Auomey  General  and  Coe,  for  the  State. 

TuRLBT,  J.  delivered  the  opinion  of  the  court. 

The  prisoner  was  tried  and  convicted  for  the  oEfence  of  ma* 
licious  shooting,  ai  the  March  term,  1847,  of  the  Criminal 
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Court  of  Memphis^  and  seatenced  to  confinement  in  Jail  and 
Penitentiary  of  the  State  for  two  years. 

A.  reversal  of  this  judgment  is  asked  of  this  court  for  three 
reasons: 

1st.  That  the  proof  adduced  on  the  triaU  does  not  establish 
the  commission  of  the  offence  with  sufficient  certainty  tc/ war- 
rant the  verdict. 

2nd.  A  new  trial  ought  to  have  been  granted  by  the  Judge 
of  the  Griminai  Court,  upon  the  affidavit  of  Loyd  W.  De- 
loach,  one  of  the  jurors  who  tried  the  case,  as  to  the  motives 
and  considerations  which  induced  him  to  agree  to  a  verdict  of 
gutityy  when  he  believed  the  prisoner  not  to  be  guilty. 

drd.  That  the  conduct  of  the  jury  upon  their  retirement,  was 
of  such  a  character  as  should  have  induced  the  Judge  to  set 
aside  their  verdict,  and  award  a  new  trial. 

Upon  an  examination  of  all  these  propositi6ns  conjointly,  we 
have  come  to  the  conclusion,  that  it  would  not  be  proper  to  de- 
prive the  prisoner  of  his  liberty  for  this  alleged  ofienoe,  without 
another  trial.  We  do  not  deem  it  necessary  to  enter  into  a 
minute  investigation  of  these  different  propositions,  because 
we  do  not  think  proper,  with  the  views  we  have^'of  the  case, 
to  give  any  direct  opinion  upon  the  guilt  or  innocence  of  the 
prisoner,  which  may  preclude  a  proper  investigation  thereof 
upon  another  trial.  But  merely  to  shew  that  the  case  is  left 
by  these  objections  (to  say  the  least  of  it)  in  such  a  doubtful 
position  as  to  the  prisoner's  guilt,  as  not  to  justify  us  in  depriv- 
ing him  of  his  liberty  without  another  triaL  We  have  occasion 
to  say  frequently,  that  in  criminal  cases  effecting  the  life  and 
liberty  of  a  citizen,  we  will  scrutinise  and  weigh  the  testimony 
adduced  on  the  trial,  and  grant  a  new  trial,  if  it,  in  our  judg- 
ment, preponderates  against  the  conviction. 

We  are  strongly  impressed  with  the  belief  that  it  does  so  in 
this  case.  The  character  of  the  prisoner,  and  the  circum- 
stances under  which  the  discharge  of  the  pistol  took  place, 
both  tend  to  this  impression.  The  prisoner  is  proven  to  be 
an  exceedingly  timid  man,  and  addicted  to  intemperance,  that 
he  was  quite  drunk  on  the  night  the  offence  was  committed; 
there  was  no  adequate  cause  given  for  the  shooting,  or  even 
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tbe  drawing  of  the  pistol,  if  the  design  had  been  to  shoot  the 
prosecutor,  it  is  difficult  to  comprehend  why  it  was  not  done  at 
once;  it  is  obvious  from  the  proof,  that  it  might  have  been  done 
before  tbe  prosecutor  closed  with  the  prisoner,  in  which  close 
the  pistol  discharged.     The  prosecutor,  after  a  few  words  of 
altercation  with  him,  was  standing  with  bis  back  to  tbe  prison- 
«er,  when  he  heard  some  one  say  the  prisoner  had  drawn  a  pis- 
tol, he  turned  and  saw  him  standing  six  or  seven  feet  from 
him  with  the  pistol  in  his  band.     Tbe  prosecutor  sprang  in- 
stantly (as  he  says)  a  step  or  two,  caught  the  pistol  round  the 
muzzle  with  his  right  band;  be  says  he  had  bis  hand  on  it  be- 
fore it  fired,  but  is  not  certain  whether  be  bad  gripped  it  with 
bis  band  before  it  fired,  but  thinks  not. 

Now,  the  impression,  from  tbe  proof  of  this  prosecutor  alone 
(and  it  is  much  strengthened  by  that  of  others),  is  strongly 
made  upon  us,  that  the  prisoner  drew  the  pistol  out  of  a  drun- 
ken bravado,  with  no  intention  whatever  of  using  it  against  the 
prosecutor,  and  that  it  was  accidentally  discharged  in  tbe  strug- 
gle for  its  possession  between  tbe  prosecutor  and  tbe  prisoner. 
Tbe  prisoner  certainly  bad  time  to  have  used  it  before  the  pro- 
secutor could  have  closed  with  him,  if  he  had  designed  so  to 
do.  The  pistol  is  proved  to  be  a  six  barrel  revolver,  and  might, 
therefore,  (as  it  is  discharged  always  by  pulling  on  the  trigger 
without  being  previoasly  cocked)  have  been  easily  fired,  with- 
out intention,  in  the  struggle  for  its  possession.  And  moreover, 
it  does  not  appear  that  further  attempt  was  made  by  the  pri- 
soner to  resist,  but  he  gave  it  up  as  soon  as  he  found  one  who 
be  believed  would  not  permit  him  to  be  injured,  and  upon 
whom  he  had  been  caUing  for  protection  during  the  struggle. 

With  these  impressions  of  the  facts  of  the  case,  we  are  not 
satisfied  to  let  the  verdict  stand. 

But  this  view  of  the  case  is  strengthened  by  tbe  other  ob- 
jection taken  for  the  defence. 

Loyd  W.  Deloach,  one  of  the  jurors  who  tried  the  case,  files 
bis  affidavit,  in  which  he  in  substance,  slates,  that  he  believed 
tbe  prisoner  was  not  guilty;  that  he  was  induced  by  some  of 
tbe  jurors  to  believe  that  there  were  fatal  defects  in  some  part 
of  the  proceedings  that  would  prevent  the  prisoner  from  being 
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sent  to  the  ^  Penitentiary;  that  they  would  find  a  verdict  ol 
guilty  and  recommend  him  to  the  mercy  of  the  court,  and  that 
that  recommendation  being  sent  to  the  Governor,  would  pro- 
cure his  pardon;  that  his  doubts  of  the  prisoner's  guilt  were  so 
great,  that  no  consideration  would  have  induced  him  to  render 
the  verdict  except  those  set  forth  in  his  affidavit. 

The  affidavits  of  several  others  of  the  jurors  were  introduc- 
ed to  weaken  the  effect  of  that  of  Deloach,  which  they  do  in 
some  minor  particulars,  but  they  leave  the  leading  facts  un- 
touched, in  fact  strengthen  some  of  them.  There  is  nothing  in 
them  which  will  justify  us  in  saying,  that  Deloach  did  not  be- 
lieve that  the  prisoner  was  innocent  of  the  offence,  and  that  he 
would  have  agreed  to  the  verdict  if  he  had  not  been  induced 
to  believe  that  the  prisoner  would  not  be  sent  to  the  Peniten- 
tiary, but  would  be  pardoned  by  the  Governor*  This  is  so 
much  in  substance  like  the  case  of  Crawford  vs.  The  SuUe^  2 
Yerg.  R.,  that  it  is  difficult  to  draw  a  distinction. 

Then,  again,  the  jury  were  permitted  to  go  at  large  too 
loosely  for  the  safety  of  persons  charged  with  offences  eflfect- 
ing  their  liberty.  Too  much  strictness  cannot  be  used  to  keep 
a  jury,  charged  with  the  life  or  liberty  of  a  citizen,  from  ming- 
ling with  the  community  during  their  deliberations,  and  this 
the  more  especially  where  there  is  any  excitement  for  or  against 
the  prisoner. 

Perhaps  the  separation  of  the  jury  in  this  case,  was  not  of 
such  a  character  as  would,  if  it  stood  alone,  have  caused  us  to 
grant  a  new  trial,  but  it  strengthens  our  views,  arising  out  of 
the  other  points  of  the  case. 

Upon  the  whole,  then,  we  think  that  a  proper  regard  to  lib- 
erty requires  that  the  verdict  and  judgment  in  this  case  be  set 
aside,  and  a  new  trial  granted. 

68— Vol.  vii. 
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Cabtbe  v8.  the  Qnion  Bank. 

1 .  The  protest  of  a  bill  of  exch&Dge,  is  to  be  made  according  to  the  law  of  the  place 
where  the  bill  is  payable. 

2.  As  a  general  rule,  a  foreign  bill  must  be  presented  for  payment,  and  demand  of  pay- 
ment made,  by  the  Notary  in  person — a  presentment  and  demand  by  deputy  not  being 
sufficient. 

3.  But  where  an  instrument  of  protest  was  offered  in  evidence,  which  was  made  in  New 
Orleans,  and  stated  on  its  face  that  the  Notary  by  his  deputy  &c.,  presented  &c.;  and 
where  it  was  shown,  thi^  by  a  law  of  Louisiana,  each  Notary  Public  in  New  Orleans 
was  authorised  to  appoint  one  or  more  deputies,  to  assist  him  in  making  protests  and 
delivering  notices,  with  certain  provisos;  It  was  held,  that  the  protest  was  proper- 
ly admitted  in  evidence. 

4.  The  name  of  a  place  annexed  to  the  indorsement  of  a  paxty  to  a  bill  or  note,  is  part 
,   of  the  endorsement,  and  will  authorize  the  holder  to  send  the  notice  of  protest  to  that 

place. 

The  President,  Directors  Sc  Co.,  of  the  Union  Bank  of  the 
State  of  Tennessee,  brought  suit  in  the  Commercial  and  Crim- 
inal Court  of  Memphis,  against  E.  A.  Carter,  as  the  indorser  of 
a  bill  of  exchange.  The  cause  was  tried  by  jury,  before  Wm. 
C.  Dunlap,  Judge,  presiding,  and  resulted  in  a  verdict  for  the 
plaintiff.  The  defendant  appealed.  The  facts  are  set  forth  in 
the  opinion  of  the  court 

PetitU  for  plaintiff  in  error. 

Herran  ^  Yergerj  for  defendants. 

Gbben,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  plaintiff  in  error,  as  the  endor- 
ser of  a  bill  of  exchange  drawn  in  Memphis,  Tennessee,  by 
Arthur  Bowen  on  Fort  &  Wilcox,  New  Orleans,  in  favor  of 
plaintiff  in  error,  for  S2500,  and  by  him  endorsed.  The  bill 
was  presented  at  maturity,  payment  demanded  and  was  pro- 
tested for  non-payment  by  A.  B.  Cends,  a  Notary  Public  of 
New  Orleans.  The  instrument  of  protest  slates,  that  the  No- 
tory  "by  his  deputy  McDime,  junior,  presented  said  draft  to 
Mr.  Fort,  one  of  the  members  of  the  firm  of  Fort  &  Wilcox, 
the  acceptors,  at  their  office,  and  demanded  payment  thereof, 
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and  was  answered  that  the  same  would  not  be  paid."    The  pro- 
test was  made  the  11th  June,  1845. 

By  an  act  of  the  General  Assembly  of  Louisiana,  passed  . 
the  14tb  of  March,  1844,  it  is  made  lawful,  for  each  and  every 
Notary  Public  in  New  Orleans,  to  appoint  one  or  more  deputies, 
to  assist  him  in  making  of  protests  and  delivery  of  notices  of 
protests  of  bills  of  exchange  and  promissory  notes:  Provided, 
that  each  notary  shall  be  responsible  for  the  acts  of  each  dep- 
uty employed  by  him:  And  provided^  that  each  deputy  shall 
take  an  oath,  faithfully  to  perform  his  duties  as  such,  before  the 
Ji^ge  of  the  Parish  in  which  he  may  be  appointed:  Andpro^ 
videdf  the  certificate  of  notice  of  protest  shall  state  by  whom 
made  or  served. 

The  defendant,  at  the  trial  below,  objected  to  the  protest 
which  was  offered  as  evidence,  which  objection  was  overruled 
by  the  court,  and  the  evidence  was  admitted.  The  jury  found 
a  verdict  for  the  plaintiff,  and  the  defendant  appealed  to  this 
court. 

It  is  now  insisted,  that  this  protest  is  not  evidence  of  the 
presentment  and  demand  of  the  bill,  because  it  states  that  the 
demand  was  made  by  the  deputy  of  the  notary- 
It  is  certainly  true,  as  the  general  rule,  that  a  foreign  bill  > 
must  be  presented  by  the  notary  in  person,  and  demand  of  pay- 
ment made  by  him,  and  that  the  demand  by  his  deputy  is  not 
sufficient.  But  it  is  seen,  that  the  law  of  Louisiana,  where 
this  bill  was  payable',  authorizes  the  employment  of  a  deputy 
in  this  service,  and  that  the  protest  must  certify  by  whom  the 
demand  was  made. 

In  Story  on  Bills,  sec.  276,  treating  of  protests  of  foreign 
bills,  it  is  laid  down,  that  the  protest  ^^should  be  made  out  and 
drawn  up  in  the  form  required  by  the  law  or  usage  of  the  place 
where  it  is  made,  and  that  so  essential  is  the  production  of  the 
protest,  that  it  cannot  be  supplied  by  mere  proof  of  noting  for 
non-acceptance,  and  a  subsequent  protest  for  non-payment." 
And  Mr.  Chitty  observes  (Chitty  on  Bills,  333,)  ''when  ever 
notice  of  non-acceptance  of  a  foreign  bill  is  necessary,  a  pro- 
test must  also  be  made,  which,  though  mere  matter  of  form,  is 
by  the  custom  of  merchants  indispensably  necessary,  and  can- 
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not  be  supplied  by  witnesses  or  oatl^  of  the  party,  or  in  any 
otber  way,  and,  as  it  is  said,  is  a  part  of  the  constitution  of  a 
foreign  bill  of  exchange.''  The  mere  production  of  this  pro- 
test, in  the  case  of  a  bill  payable  and  protested  out  of  the  coun- 
try, will  be  evidence  of  its  dishonor,  ''and  to  it  all  foreign  courts 
give  credit."  And  at  page  456,  he  says:  «*With  respect  to 
the  protest,  it  should  always  be  made  according  to  the  law  of 
the  place  where  the  payment  ought  to  have  been  made,  though, 
with  regard  to  notice  of  dishonor,  it  must  be  given  to  the  drawer 
within  the  time,  and  according  to  the  law  of  the  place  where 
the  bill  was  drawn,  and  to  the  endorsers  according  to  the  law 
of  the  place  where  the  endorsements  were  made." 

These  authorities  settle  the  question,  and  establish  the  fol* 
lowing  propositions: 

1.  That  a  protest  is  indispensible  to  the  dishonor  of  a  foreign 
bill  of  exchange. 

2.  That  the  protest  is  to  be  made  according  to  the  law  of  the 
place  where  the  bill  is  payable. 

3.  That  the  protest  properly  authenticated,  is  evidence  by 
its  mere  production,  of  the  presentment  and  demand,  in  all 
foreign  courts,  where  the  dishonor  of  the  bill  is  required  to  be 
proved. 

4.  That  no  other  evidence  of  the  facts  stated  in  the  protest 
is  competent. 

The  protest  in  the  present  case,  was  made  according  to  the 
law  of  Louisiana,  where  the  bill  was  payable,  and,  therefore, 
is  evidence  here  of  the  dishonor  of  the  bill. 

It  is  objected,  that  there  is  no  evidence  that  Memphis  was 
the  defendant's  place  of  residence. 

It  appears,  that  annexed  to  the  name  of  the  defendant  on 
the  bill  is  added  "Memphis,' Tennessee."  This  we  regard  as 
part  of  his  endorsement,  and  as  sufficient  authority  to  authorize 
the  holder  to  send  the  notice  to  Memphis. 

Affirm  the  judgment. 
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A  parol  defeaaanoe  cannot  be  pleaded  at  law  to  defeat  an  agreement  under  seal. 

Allen  S.  Williams  brought  his  action  of  debt,  in  the  Circuit 
Court  of  Weakley  county,  against  Peleg  Terrell,  and  Jeptha 
Terrell,  executor  of  John  Terrell,  deceased,  on  the  following 
instrument  under  seal.  - 

**$200 — On  or  before  the  1st  day  of  September  next,  we  or 
either  of  us,  promise  to  pay  Allen  S.  Williams  or  order,  two 
hundred  dcjllars,  for  value  received.    January  10,  1844. 

PELEG  TERRELL,  [Seal.] 
JNO.  TERRELL,  [Seal.]" 

To  a  declaration  in  the  ordinary  form  the  defendants  plead- 
ed a  parol  defeasance  in  the  words  and  figures  following: 

"State  of  Tennessee,  > 
Weakley  County,      y 

Whereas,  Peleg  Terrell  and  John  Terrell  have  this  day 
executed  their  joint  note,  payable  to  myself,  for  two  hundred 
dollars,  and  due  the  1st  day  of  September  next:  the  condition 
of  the  above  named  note  is  this,  that  if  the  said  Terrells  should 
not  succeed  in  gaining  some  negroes,  which  formerly  belonged 
to  Maltha  Prater,  deceased,  in  the  State  of  Illinois,  Gallatin 
county,  the  above  named  note  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue,  this  10th  day  of  January,  1844. 

A.  S.  WILLIAMS. 

Test— R.  Thompson." 

The  plaintiff  demurred  to  the  defendants'  plea,  and,  upon 
his  demurrer  being  overruled  and  judgment  given  against  him, 
appealed  to  the  Supreme  Court. 

• 

EtheridgCt  for  plaintiff,  cited  Chitty  on  Con.  422;  3  Johns, 
Rep.  68,  14  lb.  287;  13  lb.  87;  19  lb.  129;  9  Cow.  37; 
11  Mass.  R.  342;  9  Wend.  336;  13  Wend.  71;  3Com.  Dig- 
360;  21  Wend.  Rep.  628. 

W.  R.  Harris,  for  defendants,  cited  3  Johns.  Rep.  527; 
20  lb.  462;  2  Wend.  Rep.  587;  6  lb.  291;  4  Cow.  R,  597; 
2  lb.  479;  3  Dane's  Ab.  365. 
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Gbeen,  J.  delivered  the  opinion  of  the  court 

This  is  an  action  of  debt  on  a  bond. 

The  defendants  pleaded  a  parol  defeasance,  which  stipalat- 
ed,  that  if  certain  property  should  not  be  recovered,  the  writ- 
ing obligatory,  declared  on  should  be  void.  To  this  plea  the 
plaintiff  demurred. 

The  court  overruled  the  demurrer,  and  gave  judgment  for 
the  defendants,  from  which  judgment  the  plaintiff  appealed  to 
this  court. 

The  technical  rule,  that  a  parol  agreement  cannot  be  plead- 
ed at  law,  to  defeat  an  agreement  under  seal,  cannot  be  de- 
parted from  without  destroying  all  distinction  between  sealed 
and  unsealed  instruments.  Chitty  on  Contracts,  423-3-2; 
Starkie  on  Evidence,  648;  Clark  vs.  Henry ^  2  Cowan's  Rep. 
324;  21  Wend.  Rep.  628. 

Cases  have  been  decided,  that  seem  to  militate  against  this 
rule,  but  most  of  the  cases  referred  to  by  the  counsel  for  the 
defendant  in  error  rest  upon  a  diflferent  principle; — ^As  where 
there  had  been  a  substantial  performance,  parol  evidence  was 
admitted  to  prove  the  waiver  of  a  literal  performance.  This 
is  a  mere  interference  with  the  fulfilment  of  the  contract,  and 
is  not  an  attempt  to  prove  that  its  terms  were  different  ^m 
those  stipulated  in  the  sealed  instrument. 

The  judgment  must  be  reversed,  and  judgment  rendered 
for  the  plaintiff. 
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Leveeing  &  Carncross,  ve.  the  Matob  et  aU. 

1.  The  seal  of  a  corporation  to  an  instrument  is  evidence,  prima  facie  i  that  it  was 
placed  there  by  the  proper  authoritT,  and  the  instrument  in  the  absence  of  contra- 
dictory proof,  will  be  regarded  as  the  act  of  the  corporation. 

3.  A  committee  on  behalf  of  a  corporation,  placed  the  seal  of  the  corporation  to  an 
acceptance  of  the  terms  of  a  contract.  The  court  holds  that  the  annexation  of  the 
seal  did  not  convert  the  acceptance  into  a  specialty  on  which  covenant  would  lie. 
A  corporation  speaks  through  its  seal. 

3.  Where  a  proposition  to  grade  and  gravel  streets  was  made  and  accepted,  in  which 
the  prices  per  square  yard  of  all  the  different  kinds  of  work  was  stated  distinctly,  and 
the  quantity  of  work  to  be  done,  and  the  mode,  time  and  place  of  payment  speciBed, 
and  nothing  was  left  for  future  arrangement,  except  the  designation  of  the  streets  to 
be  improved  and  the  character  of  improvements  to  be  made;  the  court  holds  that  the 
proposition  and  acceptance  constituted  a  valid  contract,  and  that  it  was  not  void  of 
obligation  by  reason  of  indefinitness. 

Robert  F.  Levering  and  J.  C.  Carncross,  partners  under  the 
firoi,  name  and  style  of  Levering  &  Carncross,  who  sue  for  the 
use  of  Robert  F.  Levering,  commenced  their  action  of  trespass 
on  the  case,  in  the  Commercial  and  Criminal  Court  of  Mem- 
phis; against  the  Mayor  and  Aldermen  of  said  town  of  Memphis, 
to  recover  damages  for  an  alledged  breach  of  contract.  The 
cause  was  tried  by  a  jury  on  the  2d  day  of  March,  1847,  be- 
fore William  C.  Dunlap,  Judge,  presiding,  and  a  verdict  was 
rendered  for  the  defendant.  The  plaintiffs  moved  for  a  new 
trial,  which  being  overruled  and  judgment  rendered,  they  ap- 
pealed to  the  Supreme  Court  to  be  held  at  Jackson.  The 
facts,  necessary  to  a  proper  understanding  of  the  points  re-  ' 
solved,  will  be  found  in  the  opinion  of  the  Court. 

Yerger,  for  plaintiffs. 

Barryt  for  defendants. 

This  is  an  action  of  assumpsit,  to  recover  damages,  for  the 
refusal  of  the  defendants  to  permit  the  plaintiffs  to  carry  on  an 
alledged  contract,  for  work,  on  the  streets  of  Memphis. 

A  committee  of  three  was  appointed  to  make  the  contract, 
only  two  of  whom  acted.  The  proof  also  shows  an  adoption 
of  the  contract  with  additional  restrictions  and  provisions,  but 
no  proof  of  the  assent  thereto.     There  is  also  proof  of  a  disso- 
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lution  of  the  partnership  of  the  plaintiffs  before  commencing 
the  work,  and  that  only  one  of  them  offered  to  perform  it. 

1.  Where  there  are  joint  agents,  aU  must  join,  or  the  princi- 
pal is  not  bound.  2  Pick.  R.  345,  353,  Dawson  vs.  Ink.  ol 
Granby;  3  do.  232;  6  do.  198;  20  do.  63,  59;  12  Mass.  R.  186, 
189;  Hammond  on  Prin.  and  Ag.  250,  .270;  Story  on  Ag.  44; 
Chitty  on  Con.  215,  note  (d)\  9  Bingh.  R.  393,  Bell  vs.  Nixon. 

2.  The  directors  of  a  corporation  are  not  a  corporation  them- 
selves, but  its  agents:  they  have  no  power  to  substitute  agents, 
unless  authorized  by  the  corporation,  or  charter.  Angell  and 
Ames  on  Corp.  210;  Mass-  Dig.  173;  4  Mass.  R.  595,  Tippetts 
t».  Walker. 

3.  Noonecan  appoint  agents  but  such  as  have  power  as  own- 
ers, or  in  their  own  right  to  do  any  thing.  Paley  on  Ag.  1; 
Story  on  Ag.  3;  Smith's  Men  Law.  43. 

4.  A  transaction  cannot  be  ratiBed  as  to  part  and  rejected 
as  to  the  residue:  the  whole  of  that  particular  transaction  must 
be  confirmed.  Story  on  Ag.255;  Smith's  Mer.  Law  60;  Ben- 
jamin and  SlidelPs  Digest  155,  pi.  1. 

6.  The  dissolution  of  the  partnership  released  the  defendants 
from  the  contract,  at  their  election.  Colyer  on  Part.  367;  3 
East  R.  434,  Strange  vs.  Lee;  19  Ves.  607,  ex  parte  McGee; 
7  T.  R.  254,  Myers  vs.  Edge;  Story  on  Part.  S.  249;  5  Barn, 
and  Adolph.  303,  Robson  vs.  Drummond;  2  Harrison's  Ind. 
672. 

6.  The  latter  resolution,  relied  on  as  constituting  a  parol 
contract,  cannot  so  operate,  as  it  was  never  acted  upon  even  by 
the  appointment  of  a  committee.  The  action  must  therefore 
stand  or  fall  upon  the  sealed  act  of  the  first  committee.  But 
upon  this,  as  a  sealed  contract,  assumpsit  lieth  not. 

7.  If,  upon  the  whole  record,  it  be  seen  that  there  is  no  suf- 
ficient cause  for  this  action,  the  judgment  will  be  affirmed, 
though  the  court  below  may  have  mistaken  the  law  in  toto. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  brought  by  the  plaintiff  in  error, 
to  recover  damages  from  the  defendant  for  a  breach  of  contract. 
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It  appears  from  the  IhU  of  exceptions  that  the  Mayor  and 
Aldermen  of  Memphis  had  passed  a  resolution,  that  they  would 
grade  and  gravel  the  streets  of  the  town,  to  the  extent  of  $20,000, 
provided  it  could  be  done  at  one-fourth  cash  and  the  balance 
in  bonds  of  the  city,  running  fifteen  years  at  six  per  cent,  per 
annum,  to  be  paid  semi-annually.  Whereupon  John  H.  Krafil, 
agent  for  the  plaintiffs,  addressed  the  following  proposition: 
To  the  HanorcMe  the  Mayor  and  Aldermen  of  the  Ciiy  of  Memphis: 
Gbntlescbn:  As  the  authorized  agent  of  Levering  and 
Garncross,  of  Cincinnati,*!  hereby  propose  to  grade  and  slope 
and  gravel  that  part  of  the  streets  required  by  you  to  be  done, 
in  all  respects,  as  contemplated  at  your  meeting  of  last  eve- 
ning, viz:  for  grading  and  sloping  the  streets,  three  cents  per 
square  yard,  for  gravelling  the  same  of  an  average  of  12  inches^ 
33^  cents  per  square  yard,  or,  if  of  an  average  depth  tf  nine 
inches,  26  cents  per  square  yard;  for  the  stone  work  for  gutters 
and  di^ins,  two  dollars  per  square  yard.  Not  less  than  $20,000 
worth  to  be  undertaken — the  whole  payable  one  foarth  dhsh  as 
the  work  progresses,  and  the  remainder  payable  at  the  same 
time  in  bonds  of  the  city,  bringing  six  per  cent,  interest,  payar 
ble  semi-annually,  redeemable  at  the  bank  of  North  America 
in  the  city  of  Philadelphia,  10  or  16  years  after  dates — ^interest 
also  payable  in  Philadelphia.  The  undersigned  respectfully 
asks  the  early  consideration  of,  and  answer  to  the  above,  being 
important  that  it  should  be  answered  at  once. 

Memphis,  21st  August,  1844.  J.  H.  KRAPFT. 

To  this  proposition  the  following  answer  was  given,  signed 
by  two  members  of  the  corporation  committee  appointed  and 
sealed  with  the  corporation  seal,  viz: 

We,  the  committee  appointed  by  the  board  of  Mayor  and 
Aldermen  of  the  town  of  Memphis,  to  make  a  contract  for 
grading  and  gravelling  the  principal  streets,  accept  the  above 
proposition  and  pledge  the  faith  of  the  corporation  for  its  fulfil- 
ment on  our  part,  provided  the  work  is  commenced  in  a  reas6n- 
able  time.  C.  HICKMAN,  Mayor. 

WM.  ARMOUR,  Committee. 

Test — ^J.  H.  Lawrbnob. 

Oct.  21,  1844. 
Vol.  vii.— 69 
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On  the  26ih  of  November,  1844,  the  following  resolation  was 
passed  by  the  board  of  Mayor  and  Alderooen: 

Reiokedj  That  the  contract  entered  into  by  the  office  of  John 
H.  Krafft  ibr  Messrs.  Levering  &  Carncross  and  accepted  by 
the  comiBitteey  be  renewed  and  filled  up  in  detail  by  a  commit- 
tee now  to  be  appointed  by  the  Mayor,  said  contract  being 
only  for  a  snm  of  work  to  be  done  upon  terms  specified,  and 
that  said  work  be  done  under  the  inspection  of  said  committee, 
and  shall  be  completed  by  the  first  day  of  November,  1845, 
and  that  the  contract  be  submitted  Xb  the  board  for  its  cocnur- 
rence. 

The  reply  to  the  proposition  of  the  plaintiffs  was  signed  by 
only  two  of  the  three  members  of  the  committee  who  were  ap- 
pointed to  make  the  contract. 

Thire  is  proof  tending  to  show  that  before  an  offer  was  made 
to  fulfil  their  contract,  the  plaintiffs  had  dissolved  their  part- 
nership. The  defendants,  by  resolution,  abrogated  the  contract 
and  refused  to  permit  its  performance  by  the  plaintiffs. 

The  court  charged  the  jury  among  other  things,  ^'that  the 
proposition  of  the  plaintiffs  of  the  21st  August,  1844,  made  by 
their  authorized  agent,  J.  H.  Krafft,  and  the  acceptance  of  the 
said  proposition  by  the  committee  on  the  27th  of  August,  1844, 
even  if  such  acceptance  were  the  act  of  the  defendants  or  rati- 
fied and  confirmed  by  them  afterwards,  would  not  form  any 
binding  contract,  taken  together — being  too  vague  and  uncertain 
in  their  terms.  They  only  constitute  an  agreement  to  enter 
into  a  contract,  and  require  something  further  to  be  done  by  the 
parties  to  make  it  a  contract." 

The  jury  found  for  the  defendants  and  the  plaintiffs  appealed 
to  this  court. 

We  are  of  opinion  his  honor  erred  in  ruling,  that  the  propo- 
sition of  the  plaintiffs  and  the  defendant's  acceptance,  consti- 
tuted no  binding  contract.  A  proposition  by  one  party  and  an 
acceptance  by  the  other  constitute  an  agreement,  binding  on 
both.  This  is  not  controverted;  but  it  is  said  the  terms  of  the 
proposition  in  this  case  are  too  vague  to  constitute  a  contract. 
We  do  not  think  there  is  any  thing  vague  in  the  terms  proposed. 
The  price  per  square  yard  of  all  the  different  kinds  of  work  is 
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dtated  explicitly  and  distinctly;  and  the  quantity  of  work  to  be 
done,  and  the  mode,  time,  and  place  of  payment,  are  also  ex* 
plicitly  stated.  Nothing  is  left  for  future  arrangement,  except 
the  designation  of  the  streets  to  be  improved,  and  the  character 
of  improvements  to  be  made.  This,  by  the  proposition,  is  left 
to  be  designated  by  the  agents  for  the  defendants,  as  the  plain- 
tiffs might  be  ready  to  perform  the  work.  But  certainly  this 
privilege  of  pointing  out  the  streets  to  be  improved  and  the 
particular  character  of  the  improvement  to  be  made,  does  not 
render  the  terms  proposed  vague.  If  grading  and  sloping 
were  desired  to  be  done,  the  price  was  fixed  at  three  cents  per 
square  yard;  if  gravelling  12  inches  deep,  the  price  is  33^  cents, 
if  nine  inches,  twenty*five  cents  per  square  yard;  and  for  stone 
work  for  gutters  and  drains,  two  dollars  per  square  yard  were 
to  be  paid.  Surely  there  is  nothing  vague  in  this.  The  mean- 
ing of  the  party  cannot  be  mistaken.  He  says  in  substance: 
you  may  direct  where  and  what  description  of  work  you  wish 
to  be  done,  and  I  will  perform  it  according  to  your  wishes. .  If 
this  is  too  vague  to  constitute  a  contract,  the  consequence  would 
be  that  in  no  case  could  a  valid  contract  be  made  where  one  of 
the  parties  is  left  to  direct  the  character  of  the  work  to  be 
done. 

In  this  respect,  therefore,  we  think  the  instruction  of  the  court 
to  the  jury  is  erroneous — upon  the  other  points  raised  in  the  re- 
cord the  court  expounded  the  law  correctly. 

2.  The  defendant's  counsel  insists  that  the  judgment  of  the 
Circuit  Court  ought  not  to  be  reversed,  although  bis  Honof 
may  have  erred  in  relation  to  the  question  as  to  the  validity 
of  the  contract,  because  the  original  contract  is  under  seal,  and 
there  is  no  evidence  that  the  plaintiffs  accepted  the  additional 
terms  proposed  in  the  resolution  of  the  Corporation  of  the  86th 
of  November,  and  therefore  covenant  should  have  been  brought, 
and  this  action  on  the  case  will  not  lie. 

In  the  first  place,  we  do  not  hold  that  the  original  contract 
is  under  seal.  It  consists  of  two  instruments,  the  letters  of 
KraffiL,  the  agent,  stating  the  terms  proposed,  which  is  toot  un- 
der seal,  and  the  memorandum  of  acceptance  by  two  members 
of  the  Committee,  signed  by  them  and  authorized  by  the  an- 
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nexationof  the  Corporation  seaL  When  a  Corporation  speaks, 
it  is  through  its  seal,  and  this  authentication  of  the  response  of 
the  Committee  cannot  be  regarded  as  sealing  the  contract,  but 
only  as  the  letter  of  acceptance,  on  the  part  of  the  Corporation, 
of  the  terms  proposed.  But  if  this  were,  as  is  contended,  a 
sealed  contraqt — ^the  resolution  of  the  Mayor  and  Aldermen  of 
the  26th  of  November,  proposes  additional  terms  to  the  con-^ 
tract,  and  if  accepted  by  the  plaintiffs,  would,  as  his  Honor 
coriectly  told  the  jury,  constitute  the  whole  a  parol  contract^ 
upon  which  case  will  lie.  As  to  whether  there  is  evidence  of 
such  acceptance  by  the  plaintiffs,  we  will  not  now  enquire.  His 
Honor's  charge  in  relation  to  the  terms  of  the  contract,  took 
from  the  jury  the  consideration  of  every  other  question;  be- 
cause, if  these  terms  were  so  vague  as  to  constitute  no  obliga- 
tion on  the  part  of  the  defendant,  it  was  wholly  unnecessary 
to  enquire  further. 

3.  But  it  is  said,  that  of  the  Committee  of  three,  who  were 
appointed  to  make  the  contract,  only  two  acted,  and  that  where 
there  are  several  agents  all  must  act  or  the  principal  is  not 
bound. 

Without  stopping  to  examine  whether  the  principle  is  ap- 
plicable to  the  Committee  of  the  legislative  body,  such  as  the 
Mayor  and  Aldermen  of  a  town;  it  is  sufficient  to  observe,  that 
the  seal  of  a  Corporation  to  an  instrument  constitutes  prima 
fiicie  evidence  that  it  was  planted  there  by  the  proper  authority, 
and  that  the  instrument  is  the  act  of  the  Corporation.  In  the 
absence  of  proof  to  the  contrary  this  contract  must  be  taken 
to  be  the  act  of  the  Corporation,  without  reierence  to  the  ques- 
tion of  the  authority  of  the  Committee. 

Upon  the  whole,  we  think  the  judgment  ought  to  be  revers- 
ed, and  the  cause  remanded  for  another  trial. 
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1.  James  Jordan  made  a  deed  of  gift  in  substance  as  follows:  "In  consideration  of  tho 
love  and  regard  that  I  have  for  my  daughter,  Martha  Evans,  I  have  loaned  to  her 
the  following  negroes  &c.,  for  her  support  and  no  others,  except  she,  the  said  Martha 
should  have  issue  or  heirs  of  her  body,  and  in  that  case  I  loan  said  negroes  to  he  r  and 
her  heirs  for  their  mutual  support.  And  if  said  negroes  should  remain  in  possession  of 
said  Martha  until  her  death,  and  she  should  have  legal  heirs  of  her  body,  I  give 
said  negroes  with  their  inorease  to  them."  Held,  that  a  life  estate  was  given  to 
Martha  Evans,  and  a  valid  remainder  to  her  children  living  at  her  death. 

2.  A  deed,  required,  by  the  laws  of  the  State,  where  it  was  mode  and  registered,  to  bo 
proved  and  recorded  in  twelve  months  after  execution,  otherwise  to  be  void,  must  bo 
shown  to  have  been  registered  within  the  time  prescribed  or  it  will  not  be  admitted 
in  evid«BC6. 

3.  DismiiMl  ol  bill  without  prejudice;  under  what  circamstanoes  this  will  be  done. 

On  the  lOlh  November,  1838,  James  Jordan  made  and  ex- 
ecuted tbe  following  deed  of  gift: 

'^Know  all  aien  by  these  presents  that  I,  James  Jordan,  of 
the  coun^  of  Pearson  and  State  of  North  Carolina  have  this 
day  loaned  to  my  daughter,  Martha,  who  has  intermarried  with 
David  Evans,  the  following  slaves  &c.,  which  slaves,  I  do,  by 
these  presents,  for  and  in  consideration  of  the  love  and  regard 
that  I  have  for  my  daughter  Maitha  Evans,  as  well  as  divers 
other  good  causes,  loaned  to  her  the  said  Martha  for  her  sup- 
port and  no  others,  except  she  should  have  issue,  or  heirs  of  her 
body,  and  in  that  case,  I  loan  said  negroes  to  her  and  her  heirs 
for  their  mutual  support,  retaining  to  myself  the  control  of  said 
negroes  during  my  natural  life  so  that  they  are  not  to  be  taken 
from  her  either  by  myself,  or  any  other  person  or  persons  what^ 
soever,  in  any  way  whatever  by  him  the  said  David  Evans 
or  otherwise  for  his  debts,  or  to  be  conveyed  by  him  to  any 
other  person  in  any  way  whatever,  that  tbe  said  negroes  shall 
remain  in  the  possession  of  the  said  Martha  for  her  support,  her 
and  her  heirs  &c.;  and  that  so  long  as  the  said  David  Evans 
shall  have  said  negroes  in  his  possession  in  right  of  his  wife 
Martha,  treat  them  with  humanity,  clothe  and  work  them  for  their 
support  and  no  longer,  so  long  as  they  may  comply  with  this  loan; 
and  further,  that  if  said  negroes  should  remain  in  the  possession 
of  said  Martha  and  David,  until  the  death  of  her,  the  said 
Martha,  and  she  should  have  legal  heirs  of  her  body,  I  give 
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said  slaves  with  their  increase  to  them,  the  said  heirs,  otherwise, 
I  retain  them  to  myself  as  a  part  of  my  estate,  to  be  equally 
divided  among  my  legal  heirs,  then  alive." 

This  deed  was  acknowledged  in  open  court  and  ordered  to 
be  registered.  Appended  to  the  copy  read  in  evidence,  was 
the  certificate  of  the  register  under  date  of  January  27th, 
1844,  certifying,  that  said  deed  was  a  true  and  perfect  copy 
from  the  records  of  his  office,  being  registered  in  book  I,  page 
237.  But  the  date  of  the  original  probate  and  registration  no 
where  appeared  in  proof.  Martha  Evans  bad  two  children  by 
ber  husband  David  Evans,  who  are  the  complainants  in  this 
suit.  She  afterwards  obtained  a  divorce  from  said  Evans,  and 
intermarried  with  defendant  William  H.  Wells.  This  bill  was 
filed  by  James  S.  and  John  C.  Evans,  by  their  next  friend  and 
guardian  James  Jordan  in  the  Chancery  Court  at  Somerville. 
The  defendant  insisted  that  the  entire  interest  in  the  slaves  was 
vested  in  Martha,  by  the  terms  of  the  deed,  and  became  his  jwt 
mariti.  The  Hon.  Andrew  McCampbell,  Chancellor,  upon 
final  bearing,  dismissed  the  complainants  bill,  from  which  de- 
cree complainants  appealed. 

jET.  Gr.  Smith,  for  complainant. 

The  meaning  6f  the  deed  on  which  depends  the  title  to  the 
slaves  in  controversy,  is — 

A  loan  of  the  slaves,  subject  to  some  extent  to  the  control 
of  the  donor,  to  Martha,  wife  of  Daniel  Evans,  to  her  sep- 
arate use  until  sbe  shall  have  issue.  Then  to  ber  for  her  sepa- 
rate use  and  to  such  issue  for  their  joint  support,  until  her 
death.  Then  to  such  of  her  issue  as  might  be  living  at  the 
time  of  her  death,  and  if  no  such  issue,  over. 

Martha  bad  by  Evans  two  children,  the  present  complain- 
ants, after  the  execution  of  the  deed;  subsequently  intermarried 
with  Wells,  the  present  defendant,  and  died,  leaving  the  com- 
plainantSy  the  only  issue  of  her  body  living  at  the  time  of  her 
death. 

The  questions  are,  on  the  effect  of  the  deed — whethei  it 
vests  the  entire  estate  in  Martha,  which  upon  her  death  enures 
to  her  husband  surviving;  or  whether  the  limitations  declared 
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in  favor  of  the  heirs  of  her  body  vest  the  estate  in  the  com- 
plainants upon  her  death. 

The  deed  was  made  in  North  Casolina  in  November  1828, 
where  the  donor  and  Martha  and  the  slaves  then  were.  By 
the  law  of  that  State,  (Act  of  1823,  c.  121,  1  Ird.  and  Batt. 
Dig.  231)  the  validity  of  limitations  of  slaves  by  deed,  is  gov- 
erned by  the  rules  of  law  applicable  to  executory  bequests. 
The  effect  of  the  present  deed  is  therefore  the  same  as  if  it 
were  a  will. 

The  separate  estate  of  a  married  woman  in  personalty,  in 
the  absence  of  ulterior  limitations,  enures  on  her  death  to  her 
husband  surviving;  10  Yerg.  In  the  present  case,  therefore, 
the  slaves  would  enure  to  the  defendant,  but  for  the  limitations 
declared  in  favor  of  the  complainants. 

Are  these  limitations  valid?  The  courts  strongly  incline  to 
support  limitations  of  personalty.  Jarman  on  Wills  489,  a. 
and  v»  1.  ' 

Conceding  the  effect  of  the  deed  to  be  a  gift  to  Martha  to 
her  separate  use  for  life,  remainder  to  the  heirs  of  her  body, 
the  remainder^  would  be  good  to  the  complainants.  The 
phrase  ^*heirs  of  her  body"  is  a  phrase  of  purchase  not  of  lim- 
itation, in  such  case. 

And  for  the  reason — ^that  the  particular  estate  and  the  re- 
mainder, are  not  of  the  same  quality,  the  former  being  equita- 
ble; the  latter,  legal. 

The  rule  in  Shelley's  case  requires  the  particular  estate,  and 
the  remainder  to  be  of  the  same  quality,  both  legal  or  both 
equitable.    4  Kent  Com.  216;  2  Jarman  on  Wills  244. 

The  estate  of  Martha  is  equitable.  A  gift  of  personalty  to 
a  married  woman  to  her  separate  use,  in  the  absence  of  a  trus- 
tee, vests  the  equitable  estate  in  the  wife,  the  legal  estate  by  op- 
eration of  law,  enuring  to  the  husband.  8  Yerg.  33;  Clancy 
on  Rights  £c.  256  &c;  2  Roper  on  Husband  and  Wife  162. 

At  law  the  existence  of  the  wife  is  merged  in  the  husband. 
A  gift  to  her  is  a  gift  to  him  in  the  case  of  peisonalty.  An 
equity  declared  in  her  favor  is  not  noticed  or  recognised  in  the 
courts  of  law.  It  is  the  subject  exclusively  and  solely  of  the 
cognizance  of  chancery. 
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But  in  another  aspect,  it  is  clear  that  the  interest  of  Martha 
is  merely  equitable.  The  deed  in  terms  declares  a  loan  to  her, 
and  in  contra  distinction  thereto,  a  gift  to  her  issue  after  her 
death;  a  loan  to  her  and  her  issue  for  the  joint  support  dur- 
ing her  life,  and  a  gift  to  such  issue  living  at  her  death.  It  de- 
clares the  estate  to  be  to  her  separate  use,  which  is  an  equity 
only.  The  donor  retains  to  himself  a  partial  control  of  the 
slaves,  which  is  inconsistent  with  the  entire  partHig  with  all 
estate  in  them.  The  legal  estate  therefore  may  be  deemed  to 
remain  in  the  doiK>r,  till  the  gift  in  remainder  takes  efiect. 

Fuither.  Whatever  estate  is  declared  to  the  wife,  the  same 
estate  during  her  life  is  declared  to  her  issue  as  they  come  in- 
to being.  The  "heirs  of  her  body**  are  to  share  jointly  with 
Martha  and  during  her  life  in  the  use  and  enjoyment  of  the 
slaves.  The  words  therefore  are  words  of  purchase,  not  of 
limitation.     4  Kent  221;  6  Yerg.  103;  9  Yerg.  225. 

And  hence  the  estate  so  declared  (treating  the  deed  as  a  will 
by  virtue  of  the  North  Carolina  statute)  is  a  good  executory  be- 
quest. 

It  takes  efiect  from  time  to  time  as  each  comes  into  being — 
opening  as  each  comes  intp  life,  to  let  him  in.  4  Kent  Com. 
221,  u.  c.  and  cases  there  cited,  id.  269. 

During  her  life,  therefore,  Martha  takes  an  estate  in  common 
with  her  issue.  Her  estate  terminates  with  her  life,  whether 
the  limitations  over  to  her  issue  be  good  or  not. 

For  if  the  limitations  give  the  remainder  to  her  issue,  of 
course  her  estate  is  only  for  life.  And  if  these  limitations,  by 
virtue  of  the  rule  in  Shelley's  case  or  as  an  entail,  communi- 
cate to  her  an  absolute  estate,  then  the  ultimate  remainder  to 
the  donor  is  good,  and  her  estate  at  her  death  is  defeasible. 
The  remainder  to  the  donor  is  good,  because  it  is  hot  limited 
on  indefinite  failure  of  issue,  but  is  to  take  effect  at  the  death 
of  Martha. 

And  further,  the  object,  frame  and  manifest  intent  of  the 
deed,  is  to  declare  an  estate  for  life  only  to  Martha. 

It  is  equally  clear,  that  the  donor  designed  an  estate  to  her 
issue  during  the  life  of  Martha,  equal  with  her,  and  at  her  death 
the  entire  estate. 
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The  estate  to  the  issue,  during  the  life  of  Martha  vested  in 
them.  The  deed  declares  her  estate  to  end  with  her  life,  and 
then  to  continue  after.  To  sustain  the  claim  of  the  defendant 
reverses  all  this — continues  her  estate  and  ends  theirs.  Such 
result  would  be  a  monstrous  legal  anomaly  or  absurdity. 

Whatever  efiect  therefore,  the  words  may  have  to  sustain 
and  lengthen  the  estate  of  Martha,  the  same  intending  to  con- 
tinue and  enlarge  the  estate  of  her  issue,  can  scarcely  be  held 
to  work  its  destruction.  At  least  they  will  be  deemed  to  con- 
tinue to  them  the  estate  vested  in  them  during  her  life. 

If  so,  the  issue  are  tenants  in  common  with  Martha  during 
her  life — and  after  her  death,  with  her  represeatative.  This 
would  give  the  complainants  two  thirds  of  the  slaves. 

Again.  The  technical  meaning  of  ^'heirs  of  her  body"  is 
as  words  of  limitation.  Such  meaning,  however,  yields  to  a 
clear  intent  to  use  them  as  words  of  purchase. 

In  the  present  instrument,  these  words,  with  slight  varia- 
tions, are  found  three  times.  In  the  two  first  instances  they  are 
clearly  words  of  purchase,  inasmuch  as  they  designate  persons 
in  being  in  the  life  time  of  Martha,  and  who  cannot  therefore 
be  her  heirs  during  her  lifetime. 

In  the  third  and  last  instance  they  are  employed  to  declare 
the  limitation  of  the  remainder,  which  limitation  is  to  the  **heirs 
of  her  body"  alive  at  the  time  of  her  death* 

By  a  physical  necessity,  the  issue  of  the  body  of  a  woman 
living  at  the  time  of  her  death,  must  come  into  being  at  or  be- 
fore her  death. 

Therefore  the  heirs  of  her  body  living  at  the  time  of  her 
death  are  the  same  heirs  of  her  body  in  esse  in  her  life  time. 

And  consequently,  the  same  persons  are  designated  by  the 
same  phrase  in  all  the  several  instances  where  used.  Twice 
they  mean  purchasers — the  third  time  are  they  merely  a  legal 
fiction,  designating  the  quantity  of  an  estate,  not  the  individu- 
als to  enjoy  it. 

If  they  take  as  purchasers  in  her  life  time,  and  the  same 

persons  are  declared  to  take  at  and  after  her  death,  the  case 

is  similar  to  a  limitation  to  A.  for  life,  until  a  contingent  event 

occurs,  then  to  A.  aud  B.  during  the  life  of  A.  remainder  to  B. 
Vol.  vii. — 70 
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The  following  cases  are  similar  to  the  present  in  which  the 
ulterior  limitations  have  been  supported.  Hunter  vs.  Loving^  8 
Yerg.  4;  Hamilton  vs*  Bishop  ifc.  8  Yerg.  33;  Hughes  vs.  (Jannont 
2  Humph.  589;  Hickman  vs.  Quinn,  6  Yerg.  103;  Doe  vs.  Iran' 
monger i  3  East  533. 

As  to  the  adverse  possession,  the  complainants  are  infants 
against  whom  the  statute  will  not  run. 

If  the  court  are  of  opinion  that  the  lack  of  proof  of  the  date 
of  registration  of  the  deed  debars  the  complainants  of  a  de- 
cree, the  following  observations  are  submitted  as  to  the  proper 
course  to  be  taken  with  the  case.^ 

The  chancellor  is  by  virtue  of  his  office  guardian  of  infants 
in  his  jurisdiction,  and  it  is  his  duty  to  watch  and  protect  their 
interests  in  cases  in  his  court.     8  Pet.  128. 

Then  if  it  appear  that  infants  have  merits  in  their  case,  but 
by  reason  of  the  inadvertence  of  counsel  or  inattention  of  the 
prochein  amy^  such  merits  be  not  so  shewn  by  proofs  as  to  call 
for  a  decree  in  favor  of  the  infants,  it  is  proper  for  the  court  to 
do  one  of  two  things — to  remand  the  cause  for  further  proofs 
— ^r  to  dismiss  the  bill  without  prejudice,  that  the  infants  when 
of  age  or  again  advised  may  more  efiectually  prosecute  their 
rights. 

This  court  has  power  to  remand.  Thus  in  9  Cranch  122, 
objection  was  made-to  the  probate  of  deed.  The  court  held 
the  deed  not  proved,  and  refused  to  dismiss  the  bill  but  remand- 
ed it  to  the  court  below  for  further  proceedings.  The  objec- 
tion was  said  to  be  technical,  and  the  court  mentioned  was  not 
made  in  the  court  below.  In  the  present  case,  the  objection 
to  the  deed  for  lack  of  date  of  registration  was  not  made  in 
the  court  below. 

The  case  in  Cranch  was  of  person  of  full  age.  Of  course, 
much  more  ought  a  court  to  remand  in  favor  of  infants,  whom 
the  court  ought  to  protect. 

So  again,  in  9  Gill  &  Johns.  51,  (2  American  Ch.  Dig.  444,) 
it  is  said — ^where  the  substantial  merits  of  an  equity  cause, 
will  not  be  determined  by  reversing  or  affirming  the  decree  of 
the  Chancellor,  or  the  purposes  of  justice  advanced  by  doing 
either,  the  court  will  remand  the  cause  and  amend  the  plead- 
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logs;  make  new  parties;  state  farther  accounts,  and  take  such 
testimony  as  may  be  necessary. 

But  if  the  court  think  it  not  proper  to  remand,  it  is  then  sub- 
mitted that  dismissal  without  prejudice  is  proper  and  just. 
Especially  so  is  it,  where  the  parties  are  infants,  and  there  is 
reason  to  think  they  have  merits  which  have  not  been  well 
exhibited  by  proofs.  * 

To  dismiss  absolutely  or  without  prejudice,  is  of  course  a 
matter  of  discretion  with  the  court,  having  reference  to  the 
merits. 

In  7  Gill  &  Johns.  179,  (2  Am.  Ch.  Dig.  439,)  in  the  case 
there  stated,  the  court  dismissed  the  bill  without  prejudice 
that  the  complainants  might  institute  new  proceedings;  prove 
their  case  more  fully,  &c.  &c.  . 

.Also  in  6  Munf.  20^  (2  Am.  Ch.  Dig.  441,)  the  case  is — 
where  the  bill  is  defective,  not  only  for  want  of  proper  parties, 
I>ut  in  other  respects,  so  that  no  decree  can  be  made  for  the 
plaintiffs,  a  decree  dismissing  the  bill  ought  to  be  affirmed. 
£ut  if  it  appear  probable  that  something  might  be  recovered 
upon  a  bill  properly  drawn,  such  affirmance  should  be  without 
prgudice  to  any  other  suit  the  plaintiff  may  be  advised  to 
bring. 

Again — ^It  is  usual  to  allow  an  infant  defendant  six  noonths 
after  he  comes  of  age  to  show  cause  against  a  decree..  In 
such  case  he  may  put  in  a  new  answer;  make  a  new  defence» 
and  take  new  proofs.  1  Smith's  Ch.  Pr.  419»  Such  care 
being  taken  to  protect  infant  defendants,  surely  it  seems  proper 
that  they  should  have  some  means  to  investigate  a  decree  upon 
their  rights  against  them  as  plaintiffs.  This  can  only  be  done 
by  dismissing  without  prejudice. 

The  date  of  registration  may  be  proved  by  parol.  Meigs' 
Rep. 

A  decree  of  absolute  dismission,  where  it  ought  to  be  with- 
out prejudice,  may  be  for  that  reversed  and  dismissed  without 
prejudice.     1  Mon.  289,  (2  Am.  Ch.  Dig.  441.) 

£.  if.  CoCf  for  defendant. 

By  the  act  of  N.  Carolina  in  1806,  Rev.  Code,  page  230,  sec. 
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IJ-^Ho  gift  of  a  slave  is  permitted  to  be  available,  unless  made  in 
writiDg,  signed  by  the  donor  and  attested  by  at  least  one  credible 
witness,  subscribing;  neither  shall  such  gift  be  valid  unless  the 
said  writing  shall  be  proved  or  acknowledged  as  conveyances 
of  land,  and  registered  in  the  office  of  the  public  register  of 
the  county,  where  the  donor  resides,  within  one  year  after  the 
execution  thereof. 

Sec.  18,  declares,  that  all  deeds  of  gift  of  any  estate  of  what- 
ever nature,  shall  within  twelve  months  after  the  making  there- 
of, be  proved  in  due  form  and  recorded,  or  otherwise  shall  be 
void  and'  of  no  force  whatever;  and  the 

19lh  sec,  also  states  in  explicit  terms,  that  all  deeds  of  gift 
shall  be  void  and  of  no  force  whatever,  unless  1st,  in  writing; 
2d,  attested  by  at  least  one  credible  witness,  and  3d,  proved  in 
due  form,  and  rendered  within  twelve  months  from  the  making. 

I  insist  therefore,  that  whether  the  instrument  upon  its  face  is 
regarded  as  a  gift  or  loan  in  the  first  instance,  it  cannot  be  read 
at  all  as  testimony  in  favor  of  complainants,  because  it  does 
not  appear  that  the  instrument  was  duly  proven  and  recorded 
within  twelve  months  after  the  making  thereof.  And  this  is  a 
point  of  proof  (being  denied  or  required  in  the  answer,)  resting 
upon  complainants  to  establish  affirmatively,  and  this  also  by 
the  record. 

But  if  all  these  questions  be  decided  against  us,  was  this  a 
deed  of  loan  or  gift: 

1.  If  a  loan,  the  legal  title  remained  in  James  Jordan,  and 
that  title  was  barred  by  defendant's  possession,  and  the  rights 
of  creditors  had  attached  before  any  claim  or  right  could  have 
vested  in  complainants. 

2.  If  a  gift,  (and  in  this  instance  this  may  well  bear  the  con* 
struction  of  gift,  though  the  word  loan  is  used,)  and  the  title 
passed  out  of  James  Jordan,  upon  executing  the  deed  it  vest- 
ed in  Mrs.  Evans,  and  by  virtue  of  the  marital  right  in  David 
Evans,  so  tied  up  if  you  please,  that  it  could  not  be  sold  for  his 
debts.  By  the  proofs  in  this  case  neither  of  complainants  was 
then  in  being,  or  for  years  afterwards:  Mrs.  Evans  had  then  no 
children.     This  appears  on  the  face  of  the  deed. 

I  insist,  therefore,  that  it  falls  fully  within  the  rule  in  Shelly's 
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case,  and  is -a  stronger  case  for  the  apjplication  of  that  rule 
than  the  case  of  Taylor  vs.  BeviU^  decided  by  this  court  in 
1846. 

This  deed  cannot  be  brought  within  the  operation  of  sec. 
22,  page  231,  of  the  Rev.  Statutes.  It  applies  only  to  such 
limitations  as  would  be  good  as  an  executory  devise  or  bequest. 
Mrs.  Evans  might  have  lived,  say  sixty  years  after  the  death 
of  James  Jordan,  and  nearly  as  long  after  the  decease  of  all 
bis  children  except  herself,  and  leaving  in  fact  none  but  great 
grand  children  of  James  Jordan,  and  then  herself  would  have 
died  childless,  and  if  the  limitation  in  the  deed  under  consid- 
eration be  good  they  could  have  taken  it  as  his  '*legal  heirs  then 
alive."  It  might  have  gone  to  persons  not  in  being  at  the  death 
of  James  Jordon  or  any  of  his  children,  nor  for  twenty-five 
years  or  more  after  that  event. 

In  the  case  of  Booker  et  ah  vs.  Booker  et  als^  5  Hum,  505, 
the  court  decided  that  this  contingency  must  happen  within  the 
lifetime  of  some  of  testator's  children. 

Mrs.  Evans  took  an  estate  in  fee  to  her  and  her  heirs  to  the 
propetty,  but  the  power  of  the  husband  to  alienate  it  was  taken 
away.  The  object  of  this  was  to  protect  it  against  the  credi- 
tors of  Evans.  In  all  other  respects  her  estate  was  absolute. 
But  upon  her  becoming  a  feme  sole  by  a  subsequent  divorce, 
her  title  became  in  all  respects  absolute  and  passed  fully  upon 
marriage  to  defendant  Wells,  and  became  subject  to  his  debts. 

In  a  settlement  in  trust  to  the  separate  use  of  a  married  wo- 
man ibr  life,  the  clause  against  anticipation  becomes  inopera- 
tive on  the  death  of  the  husband,  and  no  longer  binding.  Bar- 
ton vs.  Briscoe^  Jacobs  R.,  603;  and  Benson  vs.  Benson^  6  Sim- 
ons R.,  126;  2  Story  Eq.,  611,  note  1;  Bradley  vs.  Hughes^ 
Simons  R.,  149. 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

The  complainants,  children  of  Martha  Evans,  deceased,  filed  - 
this  bill  for  the  recovery  of  certain  negroes  conveyed  by  deed 
of  gift  from  their  grand  father  James  Jordan  of  North  Carolina, 
on  the  10th  day  of  November,  1828,  to  their  mother  for  life. 
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with  remainder  to  her  children  living  at  her  death.  The  father 
of  the  complainants  died  leaving  their  mother,  who  afterwards 
married  the  defendant  Wells  and  died,  and  he  has  in  his  pos- 
session the  negroes,  claiming  them  by  marital  right  There  are 
two  objections  taken  to  the  complainants'  right  of  relief. 

1st.  Thatthe  limitation  in  the  deed  falls  within  the  rule  in 
Shelly's  case,  and  is  void  as  being  too  remote,  and  therefore 
vests  an  absolute  estate  in  Martha  Evans,  which  belongs  to  her 
husband  and  not  her  children. 

We  do  not  think  that  such  is  the  construction  of  the  limita- 
tion in  the  deed  of  gift.  It  is  not  made  to  depend  upon  the 
failure  of  heirs  generally,  but  is  an  absolute  gift  to  the  children 
of  Martha  Evans  living  at  her  death,  who  take  as  purchasers. 
The  clauses  of  the  deed  bearing  on  this  point,  are  as  folbws: 
^*In  consideration  of  the  love  and  regard,  that  I  have  for  my 
daughter  Martha  Evans,  I  have  loaned  to  her  the  negroes  afore- 
said, for  her  support  and  no  other,  except  she,  the  said  Martha, 
should  have  issue  or  heirs  of  her  body,  and  in  that  case  I  loan 
said  negroes  to  her  and  her  heirs  for  their  mutual  support. 
And  if  said  negroes  should  remain  in  possession  of  said  Martha 
until  her  death,  and  she  should  have  legal  heirs  of  her  body,  I 
give  said  negroes  with  their  increase  to  them#" 

It  is  obvious  that  the  daughter  of  the  dpnor  and  her  children 
were  the  equal  objects  of  his  bounty,  that  it  was  for  them  he  was 
providing  and  for  none  others  more  remote,  and  it  is  equally 
obvious  that  when  he  uses  the  words  ^'heirs  of  her  body'*  he 
meant  children,  using  the  words  in  the  common  and  ordinary 
meaning  as  representing  individuals,  and  not  in  its  legal  sense 
as  representing  a  class. 

We  therefore  think,  the  deed  of  gift  conveys  to  the  complain- 
ants the  title  to  the  slaves  upon  the  death  of  their  mother,  and 
thatthe  defendant  Wells  has  no  marital  right  to  them. 

But  it  is  i>bj^ted,  2nd,  that  by  the  laws  of  North  Carcdina, 
this  deed  of  gift  is  void  as  to  all  purposes,  if  it  were  not  Regis- 
tered within  twelve  months  after  its  execution,  and  there  is  no 
proof  as  to  the  date  of  its  registration.  There  is  no  proof 
showing  when  the  deed  was  registered,  and  we  therefore,  can- 
not say  it  was  so  executed  as  to  pass  the  title  to  the  negroes  to 
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the  complainants,  and  we  must  therefore  dismiss  the  bill,  but 
we  do  this  with  regret,  because  we  have  but  little  doubt  that  in 
point  of  fact  the  deed  was  registered  in  proper  time,  because  if 
it  were  not,  the  defendant  Wells  has  no  right  to  the  negroes  un« 
less  he  have  acquired  it  by  the  operation  of  the  statute  of  limi- 
tations. 

We,  therefore,  dismiss  the  bill  without  prejudice  to  the  com- 
plainants' right  to  file  another,  when  the  defect  of  proof  may 
be  supplied. 


Topp  et  ah.  vs.  Williams  et  als. 

The  Oourt  of  Ghanoery  has  no  jurisdiction  to  try  a  mere  question  of  boundary.     Haie 

vs.  Darter  5,  Humph.  79. 

Bill  filed  in  the  Chancery  Court  at  Memphis,  to  enjoin  the 
issuance  of  grants  in  certain  entries,  made  by  defendant  Wil- 
liams. The  Chancellor  dismissed  complainant's  bill,  and  they 
appealed  to  the  Supreme  Court.  The  facts  sufficiently  appear 
in  the  opinion  of  the  court. 

GihbSf  for  complainants* 

This  case  comes  up  from  the  decision  of  the  Chancellor  al- 
lowing the  demurrer  and  dismissing  the  bill.   < 

The  bill  alledges  that  complainants  as  Trustees  hold  a  tract 
of  land  of  400  acres,  part  of  grant  to  Ramsey  of  5000  acres, 
meandering  the  Mississippi  river,  and  that  defendants  have  re- 
cently made  an  entry  on  a  part  of  said  tract,  by  fraudulent 
imposition  upon  the  surveyor  and  entry  takert  which  is  void, 
and  prays  an  injunction  to  prevent  the  issuance  of  a  grant  tipon 
said  void  entry,  &c. 

The  question  is,  will  a  court  of  equity  entertain  jurisdiction 
to  declare  an  entry  made  without  the  authority  of  law  void? 
fori  take  it  if  the  court  would  declare  a  grant  void,  a  bill  quia 
timet  would  be  sustained  to  prevent  the  issuance  of  the  grant. 

The  party  whose  right  may  be  effected,  need  not  wait  until 
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a  suit  is  brought,  although  he  might  make  his  defence  at  law 
when  sued,  but  may  file  his  bill  immediately.  See  1  John  Ch. 
Reports  617,  Hamilton  vs.  Cummings;  7  Ves.  3  Bromly  vs.  Hoi* 
land;  13  Ves.  581,  Jackson  vs.  Milchel;  3  P,  Williams  791, 
Duke  of  Stihimerset  vs.  Cockson.  I  maintain  that  a  Court  of  Equity 
has  the  power  of  ordering  void  instruments  to  be  delivered  up 
or  decree  them  void  and  perpetually  enjoin  the  use  of  them  in 
the  following  cases: 

1.  Void  judgments. 

2.  Void  deeds,  promissory  notes,  policies  of  insurance,  &c. 

3.  Forged  deeds. 

4.  Void  entries  and  grants,  &c.  See  American  Digest^  487, 
1  Dev.  225;  2  Yerger,  524,  Johnston  and  Cooper  vs.  CrosswhiUy 
4  Yerger,  383,  Maise  vs.  Gower. 

A  Court  of  Equity  is  the  proper  tribunal  for  *  annulling  a 
grant.  2  Tenn.  Reports,  Sevier  and  Anderson^s^  lessee,  vs.  HiUf 
page  27.     See  155,  HUl  vs.  PoWs  lessee. 

Objection.  That  this  is  a  mere  question  of  boundary,  and 
therefore  the  court  cannot  litigate  it  in  equity.  Answer.  There 
is  no  fouudatipn  for  the  argument.  The  bill  charges  that  the 
complainant's  grant  meanders  the  river;  that  there  is  no  vacant 
land  between  it  and  the  water  to  enter,  and  that  the  entry  is  oa 
the  grant,  and  therefore  void. 

If  the  court  does  not  interfere,  a  great  injury  may  be  the  con- 
sequence. 

This  is  trust  property  to  be  sold  out  as  town  lots. 

1.  We  cannot  force  defendant  to  get  a  grant. 

2.  If  he  had  a  grant  we  cannot  force  him  to  sue,  &c. 

3.  If  we  defeated  him  in  one  ejectment  be  could  bring  others, 
and  thus  prevent  the  use  of  the  properly. 

It  was  remarked,  "It  is  every  day's  practice  to  order  instru- 
ments to  be  delivered  up,  of  which  a  bad  use  might  be  at- 
tempted to  be  made  at  law,  although  they  could  not  even  then 
entitle  the  holder  to  recover.  2  Anst.  454,  referred  to  1  John, 
Ch.  R.  522;  1  Maddox  p.  26. 

Elume,  for  defendants. 
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Gksen,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  by  the  complainants,  trustees  for  the  ^'Memphis 
Auxilisuy  Company,''  who  derive  their  title  from  a  grant  to 
John  Ramsey  and  John  Overton  for  dOOO  acres  of  land*  call- 
iflg  to  lie  on  the  Mississippi  river  and  bounded  on  the  west  by 
the  river,  to  enjoin  the  defendant  Williams  from  obtaining  grants 
upon  two  entries  made  by  him,  calling  to  be  west  of  said 
Ramsey  and  Overton  grant.  One  of  these  entries  calls  to  be-" 
gin  at  a  stake  on  the  west  boundary  line  of  Ramsey  and  Over* 
ton's  d>000  acre  grant,  No.  19,060,  the  north  east  corner  of  a 
fifty  acre  survey  in  the  name  of  said  Williams,  and  sooth 
west  corner  of  John  Overton's  division  of  said  grant,  thence 
with  the  line  of  said  grant  north  41  degrees,  east  17  chains, 
thence  North  36  degrees.  East  4  chains  and  34  links,  thence 
north  49  degrees,  east  6  chains  and  57  links  to  a  stake  on  west 
boundary  line,  thence  west  14  chains  to  the  Mississippi  river, 
a  stake  at  the  water,  thence  down  said  river  with  the  meanders 
of  the  water  27  chains  to  a  stake  at  the  water  due  west  of  the 
beginning,  thence  east  14  chains  to  the  beginning.  Tbe  calls 
of  tbe  other  entries  are  similar  to  tbe  one  above  recited*  To 
this  bill  the  defendant  demurred  and  the  chancellor  allowed  tbe 
demurrer  and  dismissed  the  bill. 

The  question  now  is  whether  this  court  has  jurisdiction  to 
afibrd  the  relief  asked  for?  It  is  admitted  by  the  counsel  for 
the  complainants,  that  if  the  statements  of  the  bill  only  raise  a 
question  of  boundary,  a  Court  of  Chancery  is  not  the  proper 
forum  to  determine  it.  And  we  think  there  is  manifestly  no 
other  question  presented  by  the  facts  set  forth.  The  entries  of 
Williams  both  call  to  lie  west  of  the  complainants^  grant  to  be- 
gin at  a  stake  on  their  west  boundary  and  to  run  thence  with 
said  line,  &c.  It  is  true  it  afterwards  calls  to  run  west  14 
chains  to  the  river,  thence  down  the  river  along  the  edge  of  the 
water  to  a  stake  at  the  water,  and  thence  east  14  chains  to  the 
beginning.  But  these  calls  do  not  produce  any  interference 
with  the  complainants,  for  if  their  land  is  bound  by  the  river  as 
healledges  in  the  bill,  the  defendant,  as  a  necessary  consequence, 

gets  nothing,  because  between  the  western   boundary  of  the 
Vol.  vii.— 71 
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complainants'  grant,  which  is  bis  eastern  boundary  and  the 
river  his  western  boundary,  there  is  no  space.  The  only  ques- 
tion, therefore,  is,  where  is  the  western  boundary  of  the  com- 
plainants' grant?  That  being  settled,  there  is  no  dispute,  and 
that  is  a  question  of  boundary  and  nothing  else.  It  is  suggested 
that  as  proof,  the  calls  of  the  second  and  the  third  do  not  ex- 
pressly mention  again  that  these  lines  are  with  the  western 
boundary  of  the  complainants'  grant,  it  may  be  inferred  that 
they  encroach  upon  it.  We  do  not  think  any  such  inference 
can  be  drawn.  The  first  call  is  to  begin  on  the  west  bounda- 
ly  line  of  the  complainants'  grant  at  a  stake  in  that  line,  thence 
with  the  line  of  said  grant  north  47  degrees  17  chains,  thence 
north  36  degrees,  east  4  chains  84  links^  thence  north  49  de<- 
grees,  east  6  chains  67  links  to  a  stake  on  the  west  boundaiy 
line,  thence  west,  &c.  We  think  the  inference  is  that  the  en- 
tire Eastern  line  of  the  entry  is  to  correspond  with  the  western 
line  of  complainants'  grants.  The  bill  does  not  state  that  the 
courses  called  for  in  the  second  and  third  calls  would  encroach 
npbn  the  grant,  and  in  the  absence  of  such  allegation  the  infer- 
ence is  irresistible  that  they  do  not.  The  case  therefore  pre- 
sents the  single  question  as  to  the  locality  of  the  complainants' 
western  line.  There  is  no  error  in  the  decree,  and  we  order 
that  it  be  affirmed. 
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When  tho  payee  of  a  note  or  bill  single  endorses  it  for  a  valoab^e  consideratioBf 
apon  a  new  and  original  undertaking  between  himsel  fas  endorser  and  the  endorsee, 
and  guaranties  the  payment  thereof— debt  will  Ke  upon  the  gnarantj*.  See  Hatt  vs. 
Jttfg er«,  ante,  p.  536.  ex.  gr.  Brown  brought  an  action  of  debt  against  Bussey  oa 
the  following  endorsement:  "T  qruarantee  the  payment  of  the  within  note  to  A* 
Brown,  for  value  received.''    Held,  that  the  action  was  properly  brought. 


Hamilton  Bussey  was  summoned  to  answer  Andrew  Brown, 
who  sues  for  the  use  of  B.  Ricbmond«  in  an  action  of  debt»  in  the 
Circuit  Court  of  Shelby  county.  The  declaration  contained 
two  counts;  the  first  averring  the  omking  of  a  particular  note 
by  one  David  Boyd,  payable  to  the  defendant,  and  that  the 
defendant  afterwards,  &c.,  endorsed  the  same,  and  guarantied 
the  payment  thereof  to  the  plaintiff.  The  second  count  also 
avers  the  making  of  the  note  and  its  transfer,  but  sets  out  th^ 
note  and  endorsement  in  hcec  verba*  The  defendant  pleaded 
nil  debetf  upon  which  issue  was  taken. 

The  jury  found  a  verdict  for  the  plaintiff,  but  the  court  ar- 
rested the  judgment  upon  motion  of  the  defendant. 

The  plaintiff  brought  up  the  lecord  by  writ  of  error. 

The  endorsement  of  the  defendant  is  in  these  words:  ^'I 
guarantee  the  payment  of  the  within  note  to  Andrew  Brown, 
for  value  received. 

May  11th,  1837.  H.  BUSSEY." 

J.  Wickershamf  for  the  plaintiff 

The  objection  that  debt  will  not  lie  on  an  endorse- 
ment, does  not  apply  here,  because  this  is  neither  a  col- 
lateral nor  contingent  liability,  it  is  in  effect  a  direct  undertakr 
ing  by  the  defendant,  that  he  will  pay  the  note,  which  places 
bim  on  the  same  footing  as  if  he  was  a  joint  maker.  If  the 
guaranty  had  been,  that  Boyd  would  pay  the  note,  or  that  he 
was  solvent,  the  case  would  be  different. 

This  guaranty  is  a  waiver  of  the  demand  and  notice  (Taylor 
and  Willmms  vs.  Rossy  3  Yerg.  R.  330)  necessary  to  fix  the 
liability  of  the  endorser,  which  is  the  only  objection  to  debt  on- 
an  endorsement.    McGuire  vs.  BlatUont  5  Hum.  R.  361. 
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In  the  case  of  Bayley  vs.  Hazard,  3  Yerg.  R.  489,  it  is  de- 
cided that  debt  will  lie  on  a  guaranty,  much  less  a  direct  un- 
dertaking to  pay  than  this.  And  in,  Tappan  Sf  Perkins  vs. 
Campbelly  9  Yerg.  R.  436,  the  last  mentioned  case  is  received 
and  recognized  as  law,  which  it  seems  should  settle  the  ques- 
tion. , 

The  defendant's  liability  comes  within  the  law  merchant^ 
stripped  of  the  conditions  objectionable  to  debt;  hence  no  con- 
^deration  is  necessary  to  be  alledged  or  proved;  but  as  to 
proving  a  consideration,  the  finding  of  the  jury  settles  that 

TuRLBv,  J.  delivered  tBe  opinion  of  the  court. 

On  the  16th  day  of  January,  1839,  David  Boyd  executed 
his  promissory  note  for  $65  64,  due  three  days  after  date,  to 
Hamilton  Bnssey.  This  note  Hamilton  Bussey,  on  the  11th 
day  of  May,  18S9,  endorsed  to  Andrew  Brown,  and  guarantied 
the  payment*  Brown  sued  Bussey  upon  the  guaranty  and 
obtained  a  verdict  against  him,  upon  which  the  judgment  was 
arrested  by  the  Circuit  Judge,  and  a  writ  of  error  is  therefor 
jMDsecuted  to  this  court. 

The  question  presented  for  our  consideration,  is  whether  an 
fiction  of  debt  will  lie  upon  this  guaranty,  and  we  are  clear 
that  it  will. 

We  have  held  at  the  present  term  of  this  court,  in  the  case 
of  Hall  vs.  RogerSf  that  such  a  guaranty  is  not  a  collateral 
undertaking  to  pay  the  debt  of  another,  but  a  direct  and  im- 
mediate contract  between  the  guarantor  and  guarantee,  which 
need  not  be  in  writing,  but  may  be  established  by  parol  proof. 
It  follows  as  a  corollary  from  this  decision,  that  debt  will  He 
upon  this  guaranty,  it  being  a  contract  of  liability,  direct  and 
immediate,  for  the  payment  of  a  specific  sum  in  nvmero^  as  the 
sum  of  $66  64,  the  amount  of  the  note.         ^ 

Judgment  reversed  and  given  for  the  plaintiff  upon  the  ver- 
dict for  principal,  and  interest,  and  cost. 
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Sbat  &  Robinson  t;^.  Moreland. 

Whoro  there  has  been  a  breach  of  contract  without  actual  loss,  the  plaintiff  is  cnti- 

tkxl  to  a  judgment  for  nominal  damages  and  coiits. 

Action  of  sissumpsit  by  plaintiflfd  in  error  against  defendant 
in  error,  in  the  Commercial  and  Criminal  Court  of  Memphis; 
tried  before  Dunlap,  Judge,  and  a  jury  of  Shelby  county.  A 
verdict  was  found  for  the  defendant,  and  judgment  given,  from 
which  plaintiffs  appealed. 

Turley^  for  the  plaintiffs. 

PoBtaUf  for  the  defendant* 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

Nathaniel  W.  Seat  and  John  T.  Robinson  purchased  from 
John  W.  Moreland,  one-fourth  part  of  the  steam-boat  Little 
Ben  Franklin,  at  the  price  of  five  hundred  aud  seventy-five 
dollars,  and  Moreland  agreed  to  go  as  Captain  of  said  boat,  and 
to  do  the  best  in  his  power  for  all  concerned,  and  divide  the 
profits,  if  any.  Seat  and  Robinson  paying  their  proportionable 
part  of  the  expenses. 

Moreland  was  prevented  by  the  sickness  of  his  family  from 
going  one  trip  as  commander  of  the  boat  and  entrusted  her 
to  another.  During  that  trip  the  boat  was  lost;  and  this  ac- 
tbn  is  brought  to  recover  damages  from  the  defendant,  sustain- 
ed, as  is  alleged,  by  reason  of  his  neglect  in  not  taking  the 
command  of  the  boat  during  the  trip  in  which  she  was  lost. 

That  it  was  a  part  of  the  contract  between  the  plaintiffs  and 
defendant,  that  he  should  command  the  boat,  does  not  admit 
of  controversy;  in  entrusting  her  to  another,  he  violated  his 
contract,  and  is,  therefore,  responsible  to  the  plaintifis  for 
whatever  amount  of  damages  they  may  have  sustained  there- 
by. What  this  amount  may  be,  is  a  question  for  the  jury' un- 
der the  charge  of  the  court. 

.  The  court  charged  the  jury;  "That  this  was  an  action  of  as- 
sumpsit on  a  contract,  and  they  must  look  to  the  testimony  and 
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see  whether  such  a  contract  as  that  declared  on  was  made  be- 
tween the  parties;  that  if  they  found  it  was,  they  must  then 
enquire  whether  the  defendant  had  violated  it;  if  he  had,  they 
must  then  enquire  into  the  damages  from  that  violation;  if  the 
plaintiffs  had  suffered  no  damages  thereby,  they  must  find  a 
verdict  for  the  defendant." 

This  charge  is  erroneous.  Where  no  actual  loss  has  been 
sustained  by  the  violation  of  a  contract,  the  damages  are 
nominal,  but  this  entitles  the  plaintiff*  to  a  judgment  for  his 
costs. 

The  judgment  of  the  Circuit  Court  will,  therefore,  be  re- 
versed, and  the  case  remanded  for  a  new  trial. 


Hord  vs.  Bauoh  et  ah* 

The  I088  before  registration,  of  a  deed  to  land  in  the  chain  of  a  person's  title,  is  a 
casualty  seriously  endangering  his  title,  and  he  has  a  right  to  tlie  aid  of  a  Court  of 
Chancery,  either  to  have  the  legal  title  vested  in  him  as  against  the  g^rantor  and  his 
representativesi  or  if  lost,  to  have  the  deed  set  up  and  established  as  in  all  other  cases 
of  deeds. 

Bill  filed  in  the  Chancery  Court  at  Sommerville,  against  the 
heirs  of  Josiah  Baugb  deceased.  The  bill  charges  in  sub- 
stance, that  complainant  purchased  a  tract  of  land  from  one 
Thomas  H.  Fowlkes,  and  obtained  from  him  a  conveyance, 
with  covenants  of  general  warranty  as  to  title-- that  prior  to 
said  purchase,  one  Josiah  Bangh,  then  living,  since  deceased, 
was  seized  and  possessed  of  said  land,  and  sold  and  conveyed 
the  same  by  deed  of  absolute  conveyance  to  the  said  Thomas 
H.  Fowlkes,  which  deed  was  only  acknowledged  before  the 
County  Court  Clerk,  for  the  purpose  of  registration,  and  after- 
wards lost  without  being  registered.  Complainant  purchased 
the  land  from  Fowlkes,  on  the  21st  Sept.,  1842.  Baugh's  deed 
was  executed  in  1841,  and  acknowledged  on  the  17th  of  Janu^ 
ary,  1842.  The  bill  further  stated  that  complainant  was  in 
possession  of  said  land,  but  desired  to  have  the  evidences  of 
title  set  up  and  established— -that  said  Josiah  Baugfa  was  wil- 
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lingi  upon  discovery  of  tb6  loss  of  said  deedi  to  make  a  new 
conveyance;  but  from  accident,  did  not  execute  such  new  con- 
vejrance  before  his  death,  which  took  place  in  1644.  That 
said  Baugfa  died  intestate,  and  the  land  descended  to  his  chil- 
dren as  his  heirs  at  law.  The  bill  makes  these  children  parties, 
and  prays  that  said  deed  be  set  up,  and  that  the  title  to  said 
land  be  divested  out  of  said  heirs  and  vested  in  complainant — 
concluding  with  a  general  prayer  for  relief.  The  defendant's 
answer,  admitting  the  facts  charged  in  the  bill,  and  submitting 
to  the  court  to  render  such  decree  in  the  premises  as  should  be 
just  and  right.  On  final  hearing,  the  Chancellor,  (Andrew  Mc- 
Campbell,)  being  of  opinion  that  there  was  no  equity  in  the 
bill,  ordered  the  same  to  be  dismissed*   Complainant  appealed* 

J*  C  HumphreySf  for  complainant* 

It  has  been  remarked  by  Lord  Hard wicke,  that  the  loss  of  a 
deed  is  not  always  a  ground  to  come  into  a  Court  of  Equity  for 
relief,  for  if  there  is  no  more  in  the  case,  although  the  party 
may  be  entitled  to  a  discovery  of  the  original  existence  and 
validity  of  the  deed,  courts  of  law  may  affi>rd  just  relief 
since  they  will  admit  evidence  of  the  loss  and  contents  of  a 
deed,  just  as  a  Court  of  Equity  will  do*  To  enable  the  party, 
therefore,  in  case  of  a  lost  deed,  to  come  into  Equity  for  relief, 
he  must  establish  that  there  is  no  remedy  at  all  at  law,  or 
no  remedy  which  is  adequate,  and  adapted  to  the  circum- 
stances of  the  case.  In  the  first  place,  he  may  come  into 
Equity  for  payment  of  a  lost  bond;  for  in  such  a.  case  his  bill 
need  not  be  for  a  discovery  only,  but  may  also  be  for  relief; 
since  the  jurisdiction  attached,  when  there  was  no  remedy  at 
law  for  want  of  a  due  proferu  In  the  next  place,  he  may 
come  into  Equity  when  a  deed  of  land  has  been  destroyed,  or 
is  concealed  by  the  defendant;  for  then  as  the  party  cannot 
know  which  alternative  is  correct,  a  Court  of  Equity  will  make 
a  decree  (which  a  court  of  law  cannot)  that  the  plaintiff  shall 
hold  and  enjoy  the  land,  until  the  defendant  shall  produce  the 
deed  or  admit  its  destruction.  So,  if  a  deed  concerning  land 
is  lost,  and  the  party  in  possession  prays  discovery,  and  to  be 
established  in  his  possession  under  it,  Equity  will  relieve;  for 
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no  remedy  in  such  a  case  lies  at  law.  And  where  the  plaintiff 
is  out  of  possession,  there  are  cases,  in  which  Equity  will  in- 
terfere upon  lost  or  suppressed  title  deeds,  and  decree  possess- 
sion  to  the  plaintiff;  but  in  all  such  cases  there  must  be  other 
equities  calling  for  the  action  of  the  Court.  Indeed,  the  bill 
must  always  lay  some  ground,  besides  the  mere  loss  of  a  title 
deed,  or  other  sealed  instrument  to  justify  a  prayer  for  relief; 
as  that  the  loss  obstructs  the  right  of  the  plaintiff  at  law,  or 
leaves  bim  exposed  to  undue  perils  in  the  future  assertion  of 
such  right.     Story's  Equity  Juris.,  1  vol.,  85;  5  ed. 

Equity  has  jurisdiction  to  compel  the  parties,  through  whom 
the  owner  derives  his  title  to  land,  by  deeds  lost  or  unreg^ster* 
ed  according  to  law,  to  make  new  deeds  that  may  be  register* 
ed  in  time,  to  protect  the  party  from  creditors  and  purchasers, 
and  give  him  a  regular  chain  of  title.  6  Munro,  194-220; 
BligMs  keir$  vs.  Banks  ^c.  1st  Pirtle's  Digest,  page  3d8>  sec. 
368. 

PatiUo  and  Pearcej  for  defendants. 

r 

TuRLBT,  J.  delivered  the  opinion  of  the  court. 

This  bill,  filed  by  complainant,  asking  the  aid  of  a  Court  of 
Chancery  to  set  up  a  deed  of  bargain  and  sale  for  a  tract  of 
land,  which  was  lost  and  destroyed  before^registration,  the 
bargainor  having  departed  this  life  without  executing  another. 

The  representatives  of  the  bargainor  do  not  resist  the  relief 
sought,  but  the  Chancellor  dismissed  the  bill,  upon  the  ground 
that  the  bargainor  having  once  conveyed  the  land,  bad  parted 
with  all  his  interest  therein,  and  that  the  Court  bad  no  jurisdic* 
tion  of  such  case. 

In  this  we  think  the  Chancellor  erred.  The  loss  of  the  deed 
is  a  casualty  seriously  endangering  the  complainant's  title,  as 
he  can  maintain  no  adlion  of  ejectment  without  it.  He  then 
certainly  must  have  a  right  to  ask  the  aid  of  a  Court  of  Chance^ 
ry  in  his  case,  either  by  having  the  legal  title  vested  in  bim  as 
against  the  bargainor  and  his  representatives,  or  by  having  the 
deed  set  up  and  established  as  in  all  other  cases  of  lost  deeds. 
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The  complainant  may  have  his  decree  for  either  or  both  of  these 
remedies. 


Morris  vs.  Nhcon. 

A  deed  freely  and  voluntarily  made  by  a  person  when  intoxicated,  though  not  so  mUch 
so  as  to  be  incapable  of  understanding  the  transaction,  and  without  the  fraudulent 
procurement  of  the  grantee,  will  not  be  set  aside  by  a  court  of  Ohanoety  At  the  in* 
stance  of  the  grantee. 

Bill  filed  ia  the  Chancery  Court  at  Bolivar,  by  Robert  Mor- 
ris against  £.  H*  Nixon,  to  set  aside  a  deed  of  conveyance  for 
certain  slaves  and  for  an  account.  The  Chancelbri  (Andrew 
McCampbell,)  dismissed  complainant^s  bill  so  far  as  it  prayed 
a  cancellation  of  the  deed,  but  ordered  the  account  asked  fon 
Complainant  appealed. 

D.  Fentreis^  for  complainant* 

J.  Humphreys^  for  defendant. 

To  set  aside  any  act  or  contract  on  account  of  drunkenness» 
it  is  not  sufficient  that  the  party  is  under  undue  excitement  from 
liquor.  It  must  arise  to  that  degree  which  may  be  called  ex- 
cessive drunkenness,  where  the  party  is  utterly  deprived  of  the 
use  of  his  reason  and  understanding,  for  in  such  case,  there 
can  in  no  just  sense,  be  said  to  be  a  serious  and  deliberate  con- 
sent on  his  part  and  without  this,  no  contract  or  other  act»  can 
or  ought  to  be  binding  by  the  law  of  nature. 

If  there  be  not  that  degree  oi  excessive  drunkenness  then;i 
courts  of  equity  will  not  interfere  at  all,  unless  there  has  been 
some  contrivance  or  management  to  draw  the  party  in  to  drink, 
or  some  unfair  advantage  taken  of  his  intoxication  to  obtain  aa 
unreasonable  bargain  or  benefit  from  him.  1  Story  £q.,  sec* 
231,  and  see  2  Kent's  Com.,  4A1-2. 

If  a  person  is  of  feeble  understand ing,  and  the  bargain  is 

unconsionable,  what  better  proof  can  one  wish  of  its  being  ob- 
72— Vol.  vii. 
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tained  by  frctud  or  imposition,  or  undue  influencei  or  by  the 
power  of  the  strong  over  the  weak.     1  Story  Eq.,  sec.  236. 

The  acts  and  contracts  of  persons  who  are  of  weak  under- 
standings, and  who  are  thereby  liable  to  imposition  will  be  held 
void  in  courts  of  equity,  if  the  nature  of  the  act  or  contract 
justify  the  conclusion,  that  the  party  has  not  exercised  a  delib- 
erate judgment,  but  that  he  has  been  imposed  upon,  circum- 
vented or  overcome  by  cunning,  or  artifice,  or  undue  influence; 
sec.  238. 

In  the  case  of  King  vs.  Coltomj  6  Yen,  76,  the  court  men- 
tion as  evidence  of  fraud,  that  the  contract  was  made  in  secret, 
the  defendant  did  not  cause  the  terms  of  the  contract  to  be 
stated  by  the  complainant  to  any  person.  He  did  not  even 
himself  state  the  terms  in  her  presence  to  any  one.  She  had 
then  no  other  means  of  knowing  what  was  in  the  writings,  but 
as  shb  might  gather  that  information  from  hearing  the  papers 
read.  An  intention  to  act  fairly  would  have  prompted  the  de- 
fendant to  have  had  respectable  persons  present,  in  whose  hear- 
ing the  contract  would  have  been  plainly  and  minutely  stated, 
so  that  it  might  be  apparent,  complainant  understood  what  she 
was  doing. 

Immaterial  from  what  cause  such  weakness  arisesf  whether 
from  temporary  illness,  general  mental  imbecility,  the  natural 
incapacity  of  early  infancy  and  the  infirmaty  of  extreme  old 
age,  or  those  accidental  depressions,  which  result  from  sudden 
fear  or  constitutional  despondency,  or  overwhelming  calamities. 
*  *  Although  there  is  no  direct  proof  that  a  man  is  noi^camr 
po8  or  delirious,  yet  if  he  is  a  man  of  weak  understanding,  and 
is  harassed  and  uneasy  at  the  time;  or  *  *  *  it  cannot  be 
supposed  that  he  had  a  mind  adequate  to  the  business  which  be 
was  about;  and  he  might  be  very  early  imposed  upon.  1  Sto- 
ry Eq.,  sec.  234. 

The  evidence  must  apply  to  the  fisicts  put  in  issue,  and  if  the 
depositions  are  as  to  facts  not  in  issue  they  will  not  be  permitted 
to  be  read.  On  the  same  ground  no  notice  will  be  taken  of 
evidence  by  which  it  is  attempted  to  introduce  a  defence  totally 
different  from  that  made  by  the  answer,  2  Haddock's  Chan- 
cery, 438,  refers  to  I^Uh  vs.  Clarke^  12  ves.,  480. 
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Where  a  transaction  between  a  debtor  and  his  creditor  is  in- 
tended  by  them  both  to  defraud  the  other  creditors  of  the  debt- 
or, but  the  latter  under  all  the  circumstances  of  the  case  is  not 
so  culpable  as  the  former,  it  would  seem  that  a  court  of  equity 
ought  not  altogether  to  refuse  relief  to  the  debtor,  but  to  appor- 
tion the  relief  granted  to  the  degree  of  criminality  in  both  par- 
ties, so  as  on  the  one  hand  to  avoid  the  encouragement  of  fraud 
and  on  the  other  to  prevent  extortion  and  oppression.  1  Bar. 
&  Har.,  £q.  Digest,  568,  sec.  5,  title  fraud;  refers  to  Austin  vs. 
WinseoHj  1  Hen.  &  Munf.,  32. 

The  Chancellor  will  not  relieve  against,  or  enforce  a  contract 
made  to  defraud  creditors  or  others.  In  such  case  the  maxim 
is  in  pari  delicto  potior  est  conditio  defendentis.  But  where  the 
party  against  whom  relief  is  sought,  has  fraudulently  induced 
the  party  claiming  relief  to  attempt  a  fraud,  by  exercising  vast 
ascendancy  and  influence  arising  from  confidence  and  depen- 
dence, making  use  of  dangers  that  did  not  exist  &c.,  the  court 
will  relieve.  3  Marshall,  475,  Deatling^s  heirs  vs.  Murphy* 
as  where  the  party  has  been  cheated  into  fraud  by  some  undue 
influence.  4  Lit.  Rep.,  298,  referred  to  1  Pirtle's  Digest,  310, 
sec.  110. 

Intoxication  does  not  excuse  crime,  but  where  the  crime  al*- 
leged  involves,  premeditation,  deliberation  or  design,  it  is  ma- 
terial in  reference  to  the  determination  whether  such  crime  has 
in  fact  been  committed.  Swanvs*  State,  4  Hump.  140-1-2,  1 
Russell  8. 

If  a  man  is  fully  informed  and  acts  with  his  eyes  open,  he  may 
by  a  new  agreement  bar  himself  from  relief,  but  if  be  is  still 
acting  under  the  pressure  of  the  original  transaction,  or  the  orig- 
inal necessity,  or  if  under  the  influence  of  the  original  transac- 
tion, and  of  the  delusive  opinion  that  it  is  binding  upon  him, 
then  courts  of  equity  will  not  hold  him  bound  by  such  confir- 
mation.    1  Story  £q.,  sec.  346. 

To  make  a  confirmation,  it  must  be  after  the  party  comes  to  a 
knowledge  of  all  the  circumstances  which  attended  the  original 
transaction,  and  does  it  with  a  view  to  confirm  it;  knows  that  his 
act  will  have  that  eflect;  knows  that  he  is'entitled  to  disaffirm  it, 
and  knows  the  law  as  well  as  the  fact.    And  these  facts  must 
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appear  affirmatively.  Bar.  9c  Har.  Eq.  Dig.  title  Confirma« 
tion,  305. 

In  the  case  of  Cherry  vb.  Newsom^  3  Yerg.  369;  Cherry 
gave  a  promissory  note,  which  it  was  insisted  was  a  confirma- 
tion of  the  agreement  impeachable  for  fraud,  but  the  court 
held  otherwise. 

Opinion  delivered  by  Judge  Whyte,  states:  "The  party 
whose  voidable  contract  is  charged  to  be  confirmed  by  this  actt 
or  acts  subsequent,  must  not  only  be  shown  to  have  a  know-* 
ledge  of  the  facts  constituting  the  impeachable  transaction,  but 
he  must  be  shown  to  have  also  a  knowledge  and  be  aware  that 
the  act  he  is  doing  is  to  have  the  effect  of  confirming  the  trans- 
action." And  again: — "The  record  in  this  case,  not  showing 
that  the  plaintiff",  Cherry,  knew  that  he  could  exonerate  him- 
self in  law,"  &c. 

The  following,  extracted  from  the  opinion  in  Cockerdl  vs. 
Ckilmely^  1  Russel  &  Mylne,  418;  Con.  English  Ch.  Rep.  498. 

"In  equity  it  is  considered,  as  good  sense  requires  it  should 
be,  that  no  man  can  be  held  by  any  act  of  his  to  confirm  a  title, 
unless  he  was  fully  aware  at  the  time,  not  only  of  the  fact  up- 
on which  the  defect  of  the  title  depends,  but  of  the  conse- 
quence in  point  of  law;  and  here  there  is  no  proof  that  the  de- 
fendanty  at  the  time  of  the  acts  agreed  to,  was  aware  of  the 
law  on  the  subject,  nor  was  it  even|alleged  in  argument." 

A.  Miller  and  Polky  for  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  brought  to  set  aside  a  bill  of  sale  for  negroes. 

The  complainant  charges  that  having  become  addicted  to 
drunkenness,  and  considerably  indebted,  the  defendant,  who  is 
his  father-in-law,  persuaded  him  that  he  was  his  best  friend, 
and  could  manage  his  property  for  him  better  than  he  could, 
and  taking  advantage  of  bis  intoxicated  situation,  procured  him 
to  make  a  bill  of  sale  for  twenty-three  negroes,  dated  the  first 
of  March,  1842,  for  the  consideration  expressed,  of  six  thou* 
sand  dollars,  no  part  of  which  was  paid.     The  bill  prays  that 
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said  bill  of  sale  be  set  aside,  and  that  the  complainant  be  re« 
stored  to  the  possession  of  his  negroes. 

The  answer  admits  the  execution  of  the  bill  of  sale,  and  ad- 
mits the  complainant  was  an  habitual  drunkard,  but  denies  that 
bill  of  sale  was  made  merely  to  enable  defendant  to  manage 
the  property  for  the  complainant  The  defendant  insists  that 
he  fairly  purchased  the  said  slaves  without  fraud  and  without 
condition,  that  the  complainant  was  not  drunk  when  the  bill  of 
sale  was  made;  no  money  paid  at  the  time  of  the  execution  of 
the  bill  of  sale,  as  it  was  agreed  that  the  defendant  was  to  pay 
the  defendant's  debts,  which  he  had  done  to  the  amount  of  four 
thousand  five  hundred  dollars,  and  the  balance  of  the  purchase 
money  he  is  ready  to  pay  at  any  time. 

It  does  not  appear  from  the  proof  that  bill  of  sale  was  made 
todeftaud  the  creditors  of  Morris,  nor  does  it  appear  that  Nix- 
on employed  any  artificial  or  fraudulent  contrivance  to  induce 
Morris  to  make  the  bill  of  sale.  At  the  time  it  was  executed 
Morris  was  intoxicated,  but  not  so  drunk  as  to  be  incapable  of 
understanding  the  transaction.  The  proof  shows  that  Morris 
had  married  the  daughter  of  Nixon  a  year  or  two  before  the 
bill  of  sale  was  made;  that  he  owned  the  twenty-three  negroes 
conveyed  in  the  bill  of  sale  and  ten  others  that  were  not  con-* 
veyed;  that  he  was  an  habitual  drunkard,  so  that  many  witness^ 
es  say  he  was  not  able  to  manage  his  affairs,  which  had  become 
greatly  deranged,  and  he  was  very  much  in  debt;  that  after  the 
bill  of  sale  was  made,  Nixon  took  possession  of  the  negroes, 
and  when  the  ten  that  were  not  included  in  the  bill  of  sale  were 
levied  on  for  the  satisfaction  of  Morris's  debts,  Nixon,  Morris, 
and  the  Sheriff  substituted  several  of  those  conveyed  for  some 
of  those  that  were  levied  on,  and  had  the  former  sold  and  the 
latter  were  conveyed  by  Morris  to  Nixon;  that  Nixon  has  sold 
several  other  negroes  at  private  sale,  and  Morris,  when  sober, 
had  approved  these  sales  by  Nixon,  and  certified  that  Nixon's 
title  was  good;  that  Nixon  has  paid  considerable  sums  in  dis- 
charge of  Moriis'  debts,  to  enable  him  to  do  which,,  he  has  col- 
lected monies  due  to  Morris,  and  has  received  money  from 
Morris,  and  that  Nixon  has  repeatedly  declared  that  he  took  the 
said  bill  of  sale  solely  on  account  of  Morris'  intemperate  habits 
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to  pay  his  debts  and  save  something  for  bis  wife,  who  is  the 
daughter  of  Nixon. 

The  defendant  stated  to  6.  T.  Fox  that  his  object  in  taking 
the  bill  of  sale  was  for  the  benefit  of  his  daughter  and  Morris, 
because  Morris  was  incapable  of  attending  to  the  business.  He 
told  C.  6.  Polk  that  Coleman  had  cheated  Morris,  and  that  he 
did  not  intend  to  pay  Coleman's  debt,  and  that  he  intended  to 
save  as  much  of  Morris'  property  as  he  could  for  the  benefit  of 
his  daughter,  Mrs.  Morris.  He  told  Sam  Smith  he  would  show 
Morris'  friends  and  his  own  friends  that  he  did  not  get  Morris' 
property  for  bis  own  benefit,  but  for  Morris'  benefit  after  his 
debts  were  paid;  that  the  reason  was  because  he  did  not  think 
Morris  capable  of  attending  to  his  business;  that  after  the  debts 
were  paid  he  intended  the  balance  of  the  property  foi  Morris 
and  his  wife  and  children.  He  told  A.  H.  Rose  that  he  intend- 
ed Morris  should  have  all  that  was  left  after  the  debts  of  Morris 
were  paid.  He  told  P.  H.  Pruet  that  the  bill  of  sale  was  not 
taken  to  defraud  any  of  Morris'  just  creditors;  that  he  intended 
to  see  that  all  just  debts  were  paid,  and  that  his  wish  was  to 
save  something  for  the  benefit  of  Morris'  wife  and  Morris.  He 
told  B.  Williams  that  he  thought  he  could  pay  off  Morris'  debts 
and  leave  something  for  his  (Nixon's)  daughter,  that  if  he  did 
not  take  care  of  her  who  would? 

From  this  proof  we  think  it  clear  that  the  deed  was  freely 

and  voluntarily  made  by  Morris  when  he  was  sufficiently  sober 
to  know  what  he  was  doing,  and  without  thp  fraudulent  procure- 
ment of  Nixon.  The  complainant  is  not,  therefore,  entitled  to 
the  relief  he  prays.  But  we  think  it  equally  clear  from  the 
proof  that  Nixon  took  the  conveyance  upon  a  trust  to  manage 
the  property  for  Morris  to  pay  his  debts,  and  to  save  what  he 
could  of  the  property  for  Morris'  wife  and  family. 

Upon  this  ground  we  should  have  no  hesitation  in  decreeing 
an  account,  and  a  settlement  of  the  remainder  on  Mrs.  Morris 
and  children  if  they  were  before  the  court.  But  they  are  not 
parties,  and  the  bill  so  far  as  it  seeks  to  set  aside  the  deed,  must 
be  dismissed.     In  other  respects,  the  decree  will  be  affirmed. 
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Langford  vs.  Fly. 

1  A  party  who  has  a  right  of  action  for  a  tort,  caunot  bo  deomod  a  "creditor"  until 
he  obtains  judgment.  .The  wrong<doer  is  in  no  senso  a  debtor  by  reason  of  the 
Wrong-done,  until  the  judgment  of  a  court  shall  fix  npon  him  a  pecuniary  burden 
for  the  redress  of  the  wrong,  and  conMquently  a  deed  made  to  defeat  a  recovery  for 
a  tort  does  not  como  within  the  act  of  1801,  ch.  25,  sec.  2. 

2.  A  voluntary  conveyance,  made  with  intent  to  defeat  the  satisfaction  of  a  recovery 
In  an  action  of  tort  then  pending,  will  not  be  sustained  by  a  Court  of  Chancery 
against  the  judgment  when  obtained. 

Nicholas  S.  Langford  filed  his  bill  in  the  Chancery  Court  at 
Trenton  against  John  Fly,  to  enjoin  the  defendant  from  selling 
certain  negro  slaves  under  an  execution  issued  against  John 
Lyon,  upon  the  ground  that  Lyon  had  conveyed  said  negroes 
to  complainant  before  defendant  had  obtained  judgment. 
The  defendant  answered,  and  insisted  that  the  deed  had  been 
made  with  intent  to  defeat  any  recovery  he  might  obtain 
against  Lyon  in  an  action  of  slander  then  pending,  that  the  said 
deed  was  without  consideration  and  void  as  to  him.  Upon  fi- 
nal hearing  before  the  chancellor,  (Andrew  McCampbell,)  the 
complainant's  bill  was  dismissed,  and  he  appealed  to  the  Su- 
preme Court. 

Bullock  and  Claiborne,  for  plaintiff. 

Rains  and  McClanahan,  for  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  to  enjoin  the  sale  of  certain  slaves,  that  have 
been  levied  on  by  virtue  of  an  execution  in  favor  of  the  defend- 
ant against  John  Lyon,  on  the  ground  that  they  were  conveyed 
to  the  complainant  by  a  deed  of  gift,  before  the  rendition  of 
Fly's  judgment. 

The  defendant  brought  his  action  on  the  case  for  slander 
against  the  said  Lyon,  and  pending  said  action  this  deed  of 
gift  was  made*  Lyon,  the  donor,  was  entirely  free  from  debt 
when  the  deed  was  made,  but  was  old  and  infirm,  and  without 
.wife  or  children.    The  donee  is  his  nephew,  and  the  deed  is  a 
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transfer  to  him  of  all  the  said  Lyon's  estate,  land,  negroes, 
stock,  &c. 

Fly  obtained  a  judgment  in  his  action  against  Lyon  for  up- 
wards of  $1200  dollars,  and  caused  this  execution  to  be  levied 
on  a  portion  of  the  negroes  thus  conveyed  to  the  complainant  by 
Lyon,  and  this  bill  is  brought  to  enjoin  the  sale  of  said  property 
for  the  satisfaction  of  the  plaintiff^s  execution.  Two  questions 
are  in  this  case. 

1st.  Is  this  deed  void  by  the  statute  of  frauds,  and 

2d.  Was  it  made  with  the  intention  to  defeat  any  recovery 
Fly  might  obtain  in  his  action  then  pending. 

As  to  the  first  question,  we  think  this  conveyance  is  not  with- 
in the  operation  of  the  act  of  1801,  chap.  25,  sec  2.  That  act 
declares,  that  conveyances  made  to  "delay,  hinder,  or  defraud 
creditors  of  their  just  and  lawful  actions*'  &c.  shall  be  void. 

A  party  who  has  a  right  of  action  for  a  tort,  cannot  be  deem- 
ed a  "creditor"  until  he  obtains  a  judgment.  The  wrong-doer 
is  in  no  sense  a  debtor  by  reason  of  the  wrong,  until  the  judg- 
ment of  a  court  shall  fix  upon  him  a  pecuniary  burden  for  the 
redress  of  the  wrong. 

2.  But  we  are  all  of  opinion,  that  this  deed  was  made  in 
view  of  the  suit  of  Fly  then  pending^  and  with  the  design  and 
intent  of  defeating  the  satisfaction  of  any  judgment  Fly 
might  obtain. 

The  testimony  is  very  voluminous,  and  we  do  not  feel  called 
lipon  to  refer  minutely  to  all  the  proof  by  which  our  minds  have 
been  led  to  this  conclusion. 

The  old  man  Lyon  was  entitely  free  from  debt,  and  be  had 
no  motive  to  make  such  a  conveyance,  except  to  defeat  Fly.  If 
he  had  chosen  to  dispose  of  his  property  by  deed  rather  than 
by  will,  and  had  made  the  deed  with  that  view  only,  common 
prudence  and  ordinary  discrelioa  would  have  dictated  the  stip- 
ulation, that  it  should  take  effect  after  his  death.  But  for  an 
old  man  of  handsome  estate,  to  strip  himself  of  every  thing 
from  which  he  could  desire  support,  and  place  it  in  the  hands 
of  a  nephew,  who  might  forget  and  disregard  the  obligations  of 
gratitude;  or  who  might  squander  the  property,  or  might  die 
and  leave  the  donor  a  helpless  beggar,  cannot  be  accounted  for 
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upon  the  ground  that  the  deed  was  intended  only  as  a  means 
of  disposing  of  his  property  after  bis  death. 

Besides,  this  suit  for  slander  was  pending.  The  defendant  in 
the  suit  knew  that  he  had  uttered  the  slanderous  words,  and 
be  must  have  expected  a  verdict  and  judgment  against  him. 
Thus  situated,  he  made  this  deed  of  gift,  inserting  in  the  con- 
clusion of  it  the  following  clause:  <*Now  this  indenture  is  not 
to  hinder  or  delay  the  collection  of  any  of  my  just  debts,  but 
the  same  are  to  be  paid."  Why  this  clause.^  He  says  him- 
self, he  did  not  owe  five  dollars. 

There  were  no  debts  to  be  affected  by  the  deed,  and  no  per- 
son except  Fly,  who  would  be  at  all  concerned  as  to  his  motive 
in  making  the  deed.  But  this  clause  is  evidently  the  result  of 
a  consciousness  on  his  part,  that  it  might  be  thought  by  others^ 
that  the  deed  was  made  with  a  fraudulent  design,  and  free 
from  debt  as  he  was,  indicates  that  his  purpose  was  to  defeat 
Fly.  He  told  Williams  that  Fly  wanted  to  get  his  property, 
but  he  had  fixed  things,  so  that  he  would  never  get  any  thing. 
Lyon  remained  in  possession  of  the  property  as  before  the  deed, 
took  control  of  it  as  his  own;  sold  the  crops  and  some  of  the 
stock,  and  in  every  respect  acted  as  owner. 

All  these  circumstances,  and  other  facts  not  here  mentioned, 
satisfy  us  that  the  donor  had  other  motives  for  making  this  deed 
than  the  mere  wish  to  substitute  it  for  a  will  in  the  final  disposi- 
tion of  his  property.  But  there  is  no  assignable  motive  than 
that  he  wished  to  defeat  any  recovery  Fly  might  obtain  in  the 
slander  suit.  We  therefore  think  the  chancellor  was  right  in 
dismissing  the  bill,  and  affirm  the  decree. 

73— Vol.  vii. 
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1.  A  deed  conveying  property  to  Mary  and  hor  children,  vested  Mary  with  a  joint 
interest  in  the  property,  and  (she  being  dead)  her  representative  should  be  maiie 
a  party  to  a  bill  for  the  recovery  of  the  property  conveyed. 

3.  Upon  the  allowance  of  a  demurrer  for  want  of  proper  parties,  the  decree  should 
not  be,  that  the  bill  be  dismissed,  but  that  it  stand  over,  with  leave  to  amend,  by 
adding  the  proper  parties. 

Gray  filed  this  bill  in  the  Chancery  Court,  at  Sommerviile^ 
against  Hays,  for  the  lecovery  of  slaves.  The  defendant  de- 
murred to  the  bill,  and  the  presiding  Chancellor,  (McCamp- 
bell,)  allowed  the  demurrer,  and  dismissed  the  bill. 

From  this  decree  the  defendant  appealed. 

W.  r.  Brown,  for  the  complainant. 

He  cited  Calvert  15  Law  Lib.  68;  3  Atk.  110;  1  P.  Wms. 
424;  11  Ves.  366;  2  Atk.  15. 

McCUmahan  and  Totten,  for  the  defendant. 

They  cited,  Shute  vs.  Wade,  5  Yerg.;  1  Story's  Eq.  PI.  87. 

Green,  J.  delivered  the  opinion  of  the  oourt. 

This  is  a  bill  to  recover  certain  slaves,  which  the  complain- 
ant alleges  are  in  possession  of  the  defendant,  and  which  are 
his  property. 

The  bill  states,  that  in  1823,  Joel  Dyer,  a  maternal  grand- 
father of  the  complainant,  made  a  conveyance  to  Blackman 
Coleman,  as  trustee,  for  the  benefit  of  his  daughter  Mary  H. 
Gray,  the  wife  of  Henry  L.  Gray,  and  her  child  James  William 
Gray,  the  complainant,  of  both  real  and  personal  property,  and 
among  other  property  named  in  the  deed,  is  the  negro  woman, 
Flora,  now  in  possession  of  the  defendant.  It  further  alleges, 
that  soon  after  the  execution  of  the  deed,  the  said  Joel  Dyer, 
the  said  Henry  L.  Gray,  and  the  said  Btackman  Coleman,  de- 
parted this  life,  leaving  the  complainant  and  his  mother  sur- 
viving; that  some  time  afterwards  the  said  Mary  H.  intermar- 
ried with  one  Samuel  R.  Davidson,  and  has  since  departed 
this  life,  leaving  complainant  her  sole   surviving  child.     The 
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bill  further  charges,  that  after  the  death  of  the  said  Joel  Dyer, 
and  the  said  Henry  L.  Gray,  the  said  negro  Flora,  through  the 
neglect  or  bad  faith  of  the  trustee,  was  taken  out  of  the  pos- 
session of  complainant's  mother,  the  said  Mary  H.  Gray^ 
Mrhile  he  was  an  infant,  and  was  sold,  since  which  time  she  has 

had  several  children  all  of  whom  are  in  possession  of  the  de- 
fendant. 

The  complainant  prays  for  a  decree  in  his  favor  as  sole 
Qwner  of  all  said  slaves. 

The  deed  referred  to  is  exhibited  with  the  bill,  and  is  a  con- 
veyance to  "Blackman  Coleman,  trustee  for  Mary  H.  Gray 
and  child,  James  William  Gray,  and  such  other  children  as 
she  may  have,  in  consideration  of  his  nataral  love  and  affec- 
tion tohis  daughter  said  Msiry  H.  Gray,"  of  a  tract  of  land  de- 
scribed in  the  deed.    And  then  the  deed  proceeds  as  follows: 
^'And  by  these  presents,  the  said  Joel  Dyer  do  further  give  and 
set  over,  for  the  within  mentioned  consideration,  unto  the  said 
Blackman  Coleman,  trustee  as  aforesaid,  for  the  said  Mary  H. 
Gray  and  chjldi  and  such  other  children  as  she  may  have,  the 
fallowing  personal  property  for  the  said  Mary  H.  Gray's  child, 
and  such  other  children  as  she  may  have,  for  their  use,  benefit, 
and  behoof  forever,  to  wit:  one  negro  woman  named  Flora, 
aged  about  seventeen  years,  one  other  negro  girl  named  Mal- 
vioa,  aged  ten  years,  one  other  negro  named  Hardy,  aged 
fourteen  years,  also  two  horses,  eighty  head  of  hogs,  thirteen 
bead  of  cattle,  one  wagon,  household  and  kitchen  furniture, 
also  one  set  of  farming  utensils;  and  do  by  these  presents  war- 
rant and  foi^ver  defend  the  said  within  named  land  and  pro- 
perty unto  the  said  Blackman  Coleman,  in  trust,  for  the  said 
Mary  H.  Gray  and  child,  and  such  other  children  as  she  may 
have.    In  testimony,"  &c. 

The  defendant  demurred  to  the  complainant's  bill,  which 
demurrer  was  allowed  by  the  Chancellor,  and  the  bill  dismis- 
sed*   From  which  the  complainant  appealed  to  this  court. 

The  first  question  is,  are  these  proper  parties  to  this  bill? 

If  by  the  deed  the  negroes  are  given  to  "Mary  H.  Gray's 
child,  and  such  other  children  as  she  may  have,"  alone,  and 
she  bad  no  interest  in  them,  then,  as  the  complainant  is  her 
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only  child,  he  alone  has  a  right  to  sue.  But  if  the  negroes,  as 
well  as  the  land,  are  given  to  "Mary  H.  Gray  and  child,  and 
such  other  children  as  she  may  have,"  then  an  interest  vested 
in  her,  and  her  representative  is  a  necessary  party.  And  upon 
the  proper  construction  of  the  gift,  we  have  no  doubt. 

The  negroes  are  given  in  consideration  of  the  love  and  af- 
fection of  the  donor  to  his  daughter,  the  said  Mary  H.  Gray. 
Accompanying  this  gift,  are  horses,  hogs,  cattle,  wagon,  house- 
hold and  kitchen  furniture,  and  farming  utensils — (property 
inappropriate  to  be  given  to  an  infant  child) — ^and  all  this  pro- 
perty, land,  negroes,  &c.,  the  donor  warrants  and  defends 
'*to  the  said  Blackman  Coleman,  in  trust  for  the  said  Mary  H. 
Gray  and  child,  and  such  other  children  as  she  may  have." 

It  is  manifest,  from  the  whole  instrument,  that  the  intention 
of  the  donor  was,  to  give  the  negroes  and  other  property  in  the 
same  way  he  had  given  the  land; — ^vesting  it  jointly  in  bis 
daughter  and  her  children; — And  if  this  exhibit  is  correctly 
copied  from  the  original  deed,  the  letter  "s'*  after  the  name  of 
"Mary  H.  Gray,"  was  evidently  written  inadvertently  by  the 
draftsman  instead  of  ''&'%  which  should  have  been  employed. 
But  it  is  probable,  that  in  making  the  copy,  the  word  ^'&"  was 
understood  to  be  the  letter  "s",  and  was  so  written. 

As  Mary  H.  Gray  was  a  joint  owner  of  these  negroes,  her 
administrator  should  have  been  a  party,  and  for  that  reason 
the  demurrer  was  properly  allowed.  But  the  court  should  not 
have  dismissed  the  bill  for  such  cause.  After  the  demurrer 
was  allowed  the  bill  should  have  stood  over,  with  leave  to 
amend,  by  adding  the  necessary  parties.  Calvert  on  Equi- 
ty, 15. 

But  it  is  insisted  by  the  defendant's  counsel,  that  the  state- 
ments on  the  face  of  the  bill  show  the  right  of  action  accrued 
when  Mary  H.  Gray  was  sole;  that  more  than  three  years  has 
since  elapsed,  and,  therefore,  that  her  representative  is  barred 
by  the  statute  of  limitations — and  that  the  one  joint  owner  of 
the  negroes  being  barred,  the  other  also  is  barred,  and  that 
upon  this  ground  also  the  demurrer  was  properly  allowed. 

The  statements  in  the  bill  from  which  these  facts  are  infer- 
red, render  it  probable  that  the  inferences  of  the  counsel  are 
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correct — ^but,  upon  these  points,  the  draftsman  of  the  bill  did 
not  feel  called  upon  to  be  precise^  and  we  da  not  think  the  de- 
fence here  set  up  should  be  allowed  upon  such  loose  statements 
and  inconclusive  inferences* 
Reverse  the  decreci  and  remand  the  cause. 
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ABATEMENT. 

1.  Matter  in  abatement,  arising  out  of  personal  privilegCi 
can  only  be  pleaded  in  person,  and  not  by  an  attorney 
of  the  court  An  appearance  by  attorney  waives  the 
objection  to  the  process,  and  gives  the  court  jurisdic- 
tion.    Shelby  Sj  CoUim  vs.  Johnson  ^  Burk^  503. 

3.  A  plea  by  a  resident  of  Davidson  county,  averring  ser- 
vice of  the  original  writ  on  a  resident  of  ArkansaSy  in 
the  county  of  Shelby,  and  a  dounterpart  on  himself  in 
Davidson,  is  a  valid  plea,  not  to  the  general  jurisdiction 
of  the  court,  but  to  a  want  of  jurisdiction  of  the  person 
of  the  defendant  arising  out  of  personal  privilege.    Ibid. 

ACCEPTOR. 

See  Neooxiablb  Pafbr. 

ACCOUNT. 

See  Chancskt. 
ACKNOWLEDGMENT. 

See  Pbobatb. 

ACQUITTAL. 

See  Conviction* 

ACTION. 

See  Debt;  Joint  Action;  Mistake. 
ADMINISTRATOR  AND  EXECUTOR. 

1.  An  administrator  cannot  legally  transfer  a  slave  belong- 
ing to  the  estate  of  which  he  is  administrator,  to  one 
of  the  distributees,  without  the  consent  and  co-operation 
of  the  others.     Kennedy  vs.  WiUiamsj  60. 

2.  The  suggestion  of  the  insolvency  of  an  estate  to  the 
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County  Court,  and  notice  to  creditors  to  file  their 
claims,  does  not  furnish  matter  in  bar  of  pending  suit. 
The  creditor  may  proceed  to  judgment,  and  if  he  does 
not  file  his  claim  he  fails  to  do  so  at  his  periL  Campbell 
vs.  Hancock,  75. 

3.  A  Court  of  Chancery  cannot  decree  against  a  foreign 
«     ad  ministrator  to  be  discharged  by  assets  in  his  hands. 

Sparh  vs.  White,  86. 

4.  An  administrator  de  bonis  non  possesses  all  the  power, 
and  is^subject  to  all  responsibilities  ot  a  general  admin- 
istrator.    Shackelford  vs.  Rvnyan^  141. 

5.  When  a  judgment  is  obtained  against  administrator  or 
executor  within  six  months  after  qualification,  and  exe- 
cution within  twelve  months;  It  is  held,  that  a  Court  of 
Chancery  has  no  jurisdiction  to  enjoin  such  judgment. 
Roche  vs.  Washington^  142. 

6.  Where  the  administrator  pleaded  to  a  scire  facias  against 
him,  that  he  did  not  waste  or  consume  the  assets  of  his 
intestate,  and  the  plaintiff  replied,  and  a  verdict  was 
found  for  the  plaintiff;  It  is  held,  that  though  the  plea 
was  bad,  the  plaintiff  was  entitled  to  his  judgment. 
Cude  vs.  Spence^  278. 

7.  Administrators  and  executors  are  bound  to  plead  the 
statute  of  1789.  ch.  23,  limiting  the  time  in  which  cred- 
itors must  present  their  claims  against  the  estate  of  de- 
ceased persons,  but  no  other  statute  of  limitations  are 
they  bound  at  their  peril  to  plead.  Brown  vs.  Porter^ 
373. 

8.  The  act  of  1789  is  limited  to  demands  accruing  against 
deceased  persons  in  their  life  time,  and  does  not  apply 
to  any  demands  arising  by  contract,  express  or  impiieci, 
with  the  executor  oi  administrator,  ouch  claims  are 
affected  by  the  common  statute  of  limitations.    Ibid. 

9.  Complainants,  as  administrators,  and  defendant,  had  a 
mutual  settlement,  at  which  they  agreed  not  to  plead 
the  statute  of  limitation  on  either  side,  and,  at  the  settle-^ 
ment  thus  made,  a  balance  was  found  against  the  com- 
plainants, which  they  promised  to  pay.  Complainants 
failing  to  comply  with  their  promise,  the  defendant  pro- 
ceeded to  enforce  his  debt.  Complainants  filed  tneir 
bill  of  injunction,  in  which  they  pray,  **That  they  be 
allowed  all  benefit  of  such  statutes  of  Kmitation,  or  bar 
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by  lapse  of  time,  as  in  the  premises  they  as  administra- 
tors ought  to  claim."  They  are  allowed  the  benefit  of 
the  statute  of  1789,  and  a  part  of  the  defendant's  claim 
is  thereby  barred.  Held,  that  the  defendant  should  not 
be  held  to  his  agreement,  the  consideration  of  which  bad 
failed,  but  should  be  permitted',  on  his  part  also,  to  have 
the  benefit  of  such  statute.     Ibid. 

AGENT. 

1.  The  plaintiff  delivered  a  note  toan  agent  for  collection, 
and  the  agent  delivered  it  to  an  attorney  with  whom 
plaintiff  had  no  communication.  It  is  held,  that  the 
agent  was  not  absolved  by  showing  that  an  attorney  in- 
tervened. It  was  his  duty  to  superintend  the  collection 
.  and  receive  the  money,  and  in  the  absence  of  any  proof 
on  his  part,  showing  exertions  to  collect  the  money  from 
the  attorney  who  received  it,  he  will  be  held  accounta* 
ble.     Harrold  vs.  Gillesine  57. 

3.  Where  an  agent  paid  out  the  money  of  his  principal  in 
discharge  of  a  debt  due  by  another;  it  is  held  that  the 
principal  had  no  cause  of  action  against  him  for  whose 
benefit  his  money  had  been  paid.  No  one  can  be  made 
a  debtor  without  his  consent.     Young  vs.  Dihbrdl  210. 

ADMISSION. 

See  Evidence. 

ALIMONY. 

1.  Upon  a  divorce  a  vinculo^  the  wife  is  entitled  to  a  fair 
portion  of  her  husband's  estate  for  her  support;  and  the 
amount  thus  to  be  appropriated,  is  a  matter  within  the 
legal  discretion  of  the  Chancellor,  subject  to  the  revision 
of  the  Supreme  Court. 

2.  A  decree  setting  apart  half  of  the  defendant's  land  to 
the  wife,  and  half  to  the  husband,  during  their  respec* 
tive  lives,  with  remainder  to  their  children,  is  not  war* 
ranted  by  law.     Robinson  vs.  Robinson  440. 

AMENDMENT. 

1.  A  sheriff  cannot  amend  his  return  to  us  to  avoid  a  mo** 
tion  pending  against  him;  neither  can  his  deputy,  so  as 
to  discharge  his  principal.     Howard  vs.  Bank  26. 

2.  When  a  sheriff  is  no  pSirty,  he  may  amend  his  return  at 
any  time,  so  as  to  state  the  truth  of  the  case.  Atkinson 
vs.  R/i€a59. 

74— Vol.  vii. 
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3«  An  amendmeDt  to  a  petition  for  a  writ  of  certiorari  and 
supersedeas  should  be  received  with  jealousy  and 
awarded  with  caution;  but  being  granted,  the  court 
should  not  on  a  motion  to  dismiss  confine  its  considera- 
tion alone  to  the  original  petition.     Sud  vs.  West  109. 

APPEARANCE. 

ft 

Matter  in  abatement,  arising  out  of  personal  privilege, 
can  only  be  pleaded  in  person,  and  not  by  an  attorney 
of  the  court.  An  appearance  by  attorney  waives  the 
objection  to  the  process,*  and  gives  the  court  jurisdic- 
tion^     Shelby  if  CoUinu  vs.  Johmon  if  Burk,  603* 

ARBITRATION. 

1.  Where  parties  to  a  SMit  submit  the  matter  in  controver- 
sy to  arbitration,  the  arbitrators  can  make  no  award 
on  matters  not  involved  in  the  suit,  except  by  express 
agreement  of  the  parties.     Smith  vs.  Kincaid.2S. 

2.  It  does  not  follow  that,  because  a  cause  is  submitted  to 
arbitration  under  a  rule  of  court,  the  cause  is  thereby 
discontinued;  for  it  maybe  that  it  was  stipulated  in  the 
terms  of  the  submission,  that  the  award  should  be  made 
the  judgment  of  the  court.     Crockett  vst  Beaiy  66. 

3.  When  the  facts  constituting  the  ground  for  a  discontin- 
uance appear  of  record,  the  court  on  motion,  may  pro- 
nounce judgment  on  the  facts,  but  when  the  facts  exist 
in  paisj  they  should  be  pleaded,  so  that  the  adverse 
party  may  have  the  privilege  of  being  heard.    Ibid. 

ASSAULT. 

1.  No  actual  force  is  necessary-  to  constitute  a  false  impris- 
onment. If  a  man  is  restrained  of  his  personal  liberQr 
by  fear  of  a  personal  difficulty^  that  amounts  to  a  Mae 
imprisonment.     Smith  vs.  The  State  43. 

2.  Where  a  party  is  charged  with  a  felonious  assault,  and 
a  nolle  prosequi  is  entered  as  to  the  felony;  it  is  a  dis- 
charge of  the  assault  on  that  indictment*  Brittain  vs. 
The  State  169. 

ASSIGNMENT. 

See  Nbootiablb  Papeb. 

ASSUMPSIT. 

See  Mistake. 
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ATTACHMENT. 

1.  Where  a  judgment  was  rendered  on  an  attachment 
against  a  non-resident  debtor  before  the  period  of  six 
months  had  elapsed,  a«  required  by  act  of  1794,  ch.  1, 
such  judgment  is  irregular  and  reversible  on  wiit  of 
error,  but  is  not  void.  It  is  valid,  till  reversed  and  a 
sale  of  real  estate  on  such  judgo^ent  conveys  title. 
Pwrter  vs.  Fartee^  168. 

2.  An  attachment  may  issue  under  the  provisions  of  the 
act  of  1843,  ch.  29,  for  the  recovery  of  damages  for 
breach  of  contract.    Runyan  vs.  Morgan^  210. 

3.  The  attachment  laws  of  the  State  of  Tennessee  are  not 
to  be  strictly  construed,  but  liberally,  with  a  view  to 
carry  into  eSect  the  obvious  intent  of  the  legislature; 
and,  therefore,  an  affidavit,  that  the  master  of  a  steam- 
boat was  about  to  remove  the  boat  beyond  the  limits  of 
the  State,  is  regarded  as  a  sufficient  allegation,  that  he 
was  about  to  remove  himself  beyond  the  limits  of  the 
State.    Ibid. 

4.  Where  suit  has  been  commenced,  and  the  defendant  is 
about  to  remove  his  estate,  an  attachment  lies  to  secure 
bis  property  to  answer  the  judgment  or  decree,  but  such 
attachment  must  be  returned  to  the  couit  in  which  the 
suit  is  pending,  and  be  a  part  of  the  cause.  Fisher  t( 
Co.  vs.  Cvmmvi^Si  232. 

6.  Where  an  attachment  issues  as  auxiliary  process  to  a 
case  pending,  it  must  issue  from  and  be  returnable  to  the 
Court  in  which  the  suit  is  pending;  but  if  the  defendant 
compels  the  complainant  to  elect,  on  which  he  will  pro- 
ceed, and  complainant  does  elect,  and  the  suit  in  one 
court  is  dismissed,  he  shall  not  object  afterwards  to  the 
jurisdiction.     Isaacks  and  Wife  vs,  Edioards^  466. 

6.  An  attachment  bill  lies  on  all  legal  demands  whenever 
the  debtor  is  about  to  remove  himself  or  his  property 
beyond  the  limits  of  the  State.  Whether  the  defendant 
was  about  to  remove  himself  or  his  property  beyond 
the  limits  of  the  State,  is  the  subject  matter  of  a  plea  in 
abateDQuent     Ibid. 

7.  A  Clerk  and  Master,  who,  as  such,  held  notes,  executed 
for  the  benefit  of  creditors,  on  which  suits  bad  been  in- 
stituted in  the  Circuit  Court,  may  file  his  bill  in  the 
court  in  which  such  notes  were  taken,  for  the  purpose 
of  attaching  the  property  of  the  debtors,  who  were  a- 
bout  removing  such  property.  Rutland  vs.  CvmtningB^ 
279. 
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ATTORNEY  AT  LAW. 

1.  The  plaintiff  delivered  a  note  to  an  agent  for  collection, 
and  the  agent  delivered  it  to  an  attorney  with  ^hom 
plaintiff  bad  no  communication.  It  is  held,  that  the 
agent  was  not  absolved  by  showing  that  an  attorney 
intervened.  It  was  his  duty  to  superintend  the  collec- 
tion and  receive  the  money,  and  in  the  absence  of  any 
proof  on  his  part,  showing  exertions  to  collect  the  money 
from  the  attorney  who  received  it,  he  will  be  held  ac- 
countable.    Harrold  et  (4s*  vs.  Gillespie  et  ah,  57. 

2.  An  attorney  has  no  right  to  purchase  real  estate  under 
his  client's  execution,  for  such  client,  unless  specially 
authorised.     Washingum  vs.  Johmouj  468. 

AWARD. 

See  Abjbitration. 

BAILMENT. 

Where  a  hired  slave  dies  or  runs  away,  the  fact  of  such 
death  or  running  away  being  proved  by  the  hirer,  the 
owner  must  prove  that  negligence  intervened  to  charge 
the  hirer  with  the  loss.     Runyan  vs.  Caldwell^  134. 

BANKRUPTCY. 

!•  A  certificate  of  discharge  under  the  bankrupt  law,  may 
be  pleaded  in  bar  of  a  suit  against  such  bankrupt,  as  a 
surety  on  guardian  bond.     Bouie  vs.  Fucketti  169. 

2.  Where  the  debtor  promised  to  pay  a  debt,  discharged 
by  a  decree  of  Bankruptcy,  after  the  lapse  of  a  given 
time:  It  is  held,  that  no  suit  could  be  maintained  on  the 
debt  and  promise*  until  soch  time  had  elapsed.  Arnold 
vs.EllioU,  354. 

BIDDINGS. 

See  Chancbky  24. 

BIGAMY. 

A  certified  copy  of  a  marriage  license,  with  the  certified 
certificate  of  the  marriage,  is  not,  under  the  16lh  sec- 
tion of  the  act  of  1829,  conclusive  proof  of  the  marriage. 
The  certificates  may  be  proved  to  be  forgeries,  or  acts 
of  unauthorised  persons.     Rice  vs.  The  State^  14. 

BILLS  OF  EXCHANGE. 

See  Neootiablb  Paper. 
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BILL  OF  EXCEPTIONS. 

1.  A  note  or  bill  single  declared  on  can  only  be  made  A 
part  of  the  record,  by  a  bill  of  exceptions  or  by  the 
pleadings.     fVUliahis  ^Hubbard  vs.  Duffy  265. 

2.  An  order  of  the  Circuit  Judge^that  bonds,  notes,  depo- 
sitions be  made  a  part  of  the  record  is  void,  and  they 
can  only  become  such  by  a  bill  of  exceptions.  Wynnt 
vs.  Edwards  418. 

BOND. 

1.  The  loss  of  a  bond  does  dot  oust  courts  of  common  law 
of  their  jurisdiction,  and  the  act  of  1S19,  ch.  27,  does 
not  give  jurisdiction,  but  regulates  the  remedy.  A  de- 
fective affidavit  under  this  act  is«therefbre  amendable. 
Murlock  vs.  Brown  tt  als  61. 

2.  Where  a  guardian  bond  contained  no  penalty,  this 
would  prevent  a  recovery  at  law,  yet  in  equity,  on  proof 
that  the  guardian  obtained  his  ward's  estate  on  the  faith 
of  the  bond,  the  beneficiaries  in  the  bond  would  be  en- 
titled to  a  decree  for  an  account  against  guardian  and 
sureties.     Bumpas  et  als  vs.  Dptson  et  als  310. 

BOND  OFFICIAL. 

See  Taxes;  Motion;  Sheriff. 

BOOK  DEBT  LAW. 

1.  The  hire  of  a  slave  may  be  proven  under  the  book  debt 
law,  as  work  and  labor  done,  within  the  meaning  of 
that  statute.     Irvoin  vs.  JohnsoUf  167. 

"S.  Any  note  or  memorandum  of  the  transaction  reduced  to 
writing,  is  a  sufficient  book  according  to  the  statute. 
Ibid. 

3.  Where  a  party  swears  to  his  claim,  according  to  the 
provision  of  the  book  debt  law,  a  court  will  not  grant  a 
new  trial,  because  it  appears  that  there  are  other  evi- 
dence of  the  fact  within  the  reach  of  the  plaintifil     Ibid. 

BOUNDARY. 

The  Court  of  Chancery  has  no  jurisdiction  to  try  a  mere 
question  of  boundary.  Hale  vs.  Darter  6,  Humph.  79. 
Topp  et  ah.  vs.  Williams  et  als,  569. 

CAPTION. 

The  caption  of  a  record  must  show  the  court  was  held 
at  the  place  required  by  law.  JBo6,  a  slave  vs.  The  State^ 
129. 
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CERTIORARI. 

An  amendment  to  a  petition  for  a  writ  of  certiorari  and 
supersedeas  should  be  received  with  jealousy  and  a- 
warded  with  caution:  but  being  granted,  the  court  should 
not  on  a  motion  to  dismiss  confine  its  consideration  alone 
to  the  original  petition.     Sted  vs.  TVettf  109. 

CHAMPERTY. 

Where  two  judgment  creditors  had  sold  the  land  of  de- 
fendant, and  one  of  them  became  the  purchaser,  he 
bidding,  by  agreement,  the  amount  of  both  judgments, 
and  such  purchaser  filed  his  bill  against  another,  (who 
held  the  land  by  a  fraudulent  conveyance  from  the  debt- 
or,) with  an  agreement,  that  the  other  should  pay  half 
the  costs,  in  the  event  the  suit  was  lost;  it  was  held,  that 
this  was  not  a  champertous  contract  in  regard  to  the  suit. 
TUman  vs.  Searcy  et  als.  S47. 

CHANCERY. 

1.  Dismissal  of  bill  without  prejudice;  under  what  cir- 
cumstances this  will  be  done.     Evant  vs.  Wells  659. 

3.  Upon  the  allowance  of  a  demurrer  for  want  of  proper 
parties,  the  decree  should  not  be,  that  the  bill  be  ais- 
missed,  but  that  it  stand  over,  with  leave  to  amend,  by 
adding  the  proper  parties.     Oray  vs.  Hays  688. 

3.  The  loss  before  registration,  of  a  deed  to  land  in  the 
chain  of  a  person's  title,  is  a  casualty  seriously  endan- 
gering his  title,  and  he  has  a  right  to  the  aid  of  a  Court 
of  Chancery,  either  to  have  the  legal  title  vested  in  him 
as  ajgainst  the  grantor  and  his  representatives,  or  if  lost, 
to  have  the  deed  set  up  and  established  as  in  all  other 
oases  of  deeds.    Hord  vs.  Baugh676.    - 

4.  A  deed  freely  and  voluntarily  made  by  a  'person  when 
intoxicated,  though  not  so  much  so  as  to  be  incapable 
of  understanding  the  transaction,  and  without  the  fraud- 
ulent procurement  of  the  grantee,  will  not  be  set  aside 
by  a  Court  of  Chancety  at  the  instance  of  the  grantor. 
Morris  vs.  NixoUf  579. 

5.  The  Court  of  Chancery  has  no  jurisdiction  to  try  a 
mere  question  of  boundary.  Hale  vs.  Darter,  6  Humph* 
79.     Tojpp  vs.  Williams,  669. 

6.  In  the  absence  of  fraud  a  Court  of  Chancery  has  no 
right  to  decree  relief  on  a  warranty.  Sypert  vs.  Sawyer , 
413. 
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7.  A  Court  of  Chancery  will  prerent  the  removal  of  pro- 
perty beyond  ihe  limits  of  the  State,  and  the  jurisdic- 

#  tion  of  the  courts,  where  it  is  necessary  to  protect  the 
remainder  interest;  or  where  the  remainder  is  lost  to 
the  remainderman  by  sale  or  removal,  it  will  order  the 
owner  of  the  life  estate,  or  a  stranger,  to  restore  the  value 
of  the  remainder.  The  court  will  not,  however,  exact 
security  for  the  forthcoming  of  slaves  which  have  been 
received  in  exchange  for  those  in  which  complainants 
have  the  remainder.    Bonner  et  ux.  vs.  Bonner^  436. 

8«  When  a  husband,  by  virtue  of  a  marriage  settlement, 
gets  into  his  possession  the  estate  of  the  wife,  which  did 
not  pass  by  virtue  of  the  marital  right,  under  a  promise 
to  secure  it  to  the  wife,  creditors  of  the  husband  cannot 
reach  such  estate  because  the  deed  of  settlement  was 
unregistered.  The  Court  of  Chancery  will  protect  her 
rights.     Embry  ^  Young  vs.  Robinson  et  «a?.,  444. 

9.  Where  the  title  to  slaves  is  clear  and  unquestionable,  a 
Court  of  Chancery  will  interpose  and  restrain  a  sale  of 
them  by  execution  against  a  stranger.  Caperton  vs. 
Huddleston^  452. 

10.  Where  two  debtors  conveyed  titles  of  slaves  to  a  trustee 
to  secure  the  payment  of  theii  respective  debts,  a  Court 
of  Chancery  will  take  jurisdiction  at  the  instance  of  the 
trustee  lo  ascertain  the  validity  and  extent  of  their  con- 
jBicting  claims,  and  apply  the  proceeds  to  the  satisfaction 
of  the  proper  debt.     jbpi. 

m 

11.  Parties  to  an  instrument  under  seal,  can  set  up  no  de- 
fense at  law  arising  out  of  the  relation  of  principal  and 
surety,  if  the  fact  of  suretyship  does  not  appear  upon 
the  face  of  the  paper;  for  the  parties  are  in  the  estima- 
tion of  the  courts  of  law  all  principals,  and  cannot  be 
permitted  to  aver  the  contrary.    Dozier  vs.  Lea^  520. 

12.  Being  thus  far  all  principals,  a  contract  for  delay  made 
with  one,  can  in  legal  contemplation,  do  no  injury  to  the 
others;  but  4he  parties  really  injured  by  such  contract 
from  occupying  in  fact  the  relation  of  surety  for  the 
principal,  must  seek  relief  in  a  Court  of  Chancery. 
See  Veberry  vs.  Adams^  9  Yerg.  Rep.  62*,  and  Sprigg 
vs.  The  Bank  of  Mt.  Pleasant,  10  Pet.  S.  C.  Rep.  237'. 
Ibid. 

13*  ^To  impeach  a  judgment  at  law,  in  chancery,  the  com- 
plainant must  go  upon  grounds  of  which  he  could  not 
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have  availed  himself  at  law,  or  was  prevented  from 
availing  himself  of  by  the  fraud  of  the  opposite  party 
or  by  accident     Rice  vs.  JR.  i£.  Bank,  39.  # 

14.  Wheie  courts  of  law  or  equity  have  concurrent  juris- 
diction, a  failure  to  make  the  defense  at  law,  does  not 
oust  chancery  of  its  jurisdiction  if  defendant  answer 
to  the  merits:  it  is  otherwise  where  the  defense  is  pure- 
ly legal.     Ibid' 

15*  The  same  strict  and  full  proof  is  not  required  to  estab- 
lish an  excuse  for  not  making  a  defense  at  law,  that 
would  be  demanded  to  establish  the  defense  itself. 
Ibid. 

16.  A  suit  in  Chancery,  for  the  settlement  of  a  partnership 
concern,  was  submitted  to  arbitration*  and  the  com- 
plainant was  induced  to  take  in  discharge  of  his  claim 
against  the  partnership  a  debt  due  to  the  firm,  on  repre- 
sentations of  solvency  of  the  debtor  by  the  defendant 
The  award  was  made  the  decree  of  the  court  assigning 
the  claim  to  complainant.  On  bill  filed  to  set  aside  the 
award,  on  the  ground  of  fraud,  it  is  held,  that  the  insol- 
vency of  the  claim  need  not  be  proved  by  a  judgment, 
and  execution  returned,  nothing  found.  The  proof  of 
insolvency  by  witnesses,  is  held  sufficient  Brown  vs. 
Harklerode  19. 

17.  A  mere  naked  ignorance  of  the  law  will  not  be  sufficient 
to  authorize  a  Court  of  Chancery  to  set  aside  a  contract; 
but  if  that  ignorance  be  superinduced  by  the  other  par- 
ty, or  if  there  be  a  misplaced  confidence,  or  if  advant- 
age be  taken  of  weakness  of  intellect;  these  with  other 
influences  mixed  with  ignorance  of  the  law  will  be  suffi- 
cient.    Sparks  vs.  Whiter  86. 

15.  The  owner  of  land  bordering  on  a  stream  is  entitled 
to  have  granted  to  him  by  the  County  Court  the  ferry 
franchise;  but  if  he  do  not  apply,  the  County  Court  may 
grant  it  to  another;  and  such  other  ^is  not  liable  to  ac- 
count to  the  owner  of  the  land  for  the  fees.     Ibid. 

19.  A  Court  of  Chancery  cannot  decree  against  a  foreign 
administrator  to  be  discharged  by  assets  in  his  hands. 
Ibid. 

20.  It  is  not  necessary  to  copy  into  the  record,  the  rules 
which  were  taken  in  bringing  a  cause  to  a  hearing,  un- 
less some  question  has  been  made  in  reference  thereto 
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in  the  court  below,  and  the  preparatory  proceedings 
will  be  presumed  to  be  regular,    ibid. 

21.  When  a  settlement  is  made  on  a  married  woman  for  her 
separate  use  without  restriction,  and  the  profits  are  in-> 
sufficient  for  her  support,  the  married  woman  may  under 
the  direction  of  a  Court  of  Chancery  dispose  of  part 
of  the  principal  of  the  estate  for  her  support.  Porter 
vs.  Baldwin^  176. 

22.  If  land  be  purchased  with  partnership  funds,  it  is  in 
equity  partnership  property,  though  the  title  be  in  one 
of  the  partners.     Boyera  vs.  Elliott^  204. 

23.  Where  a  bill  is  filed  for  the  recission  of  a  contract  for 
the  purchase  of  land,  after  tbd  vendee  has  had  posses- 
sion of  the  premises,,  the  court  will,  on  the  decree  of  re- 
cission, exact  of  the  vendee  and  his  security  for  the 
purchase  money  the  value  of  the  premises  whilst  the 
vendee  was  in  possession.     Outlaw  vs.  Morrist  262. 

24.  An  application  to  open  the  biddings  in  the  case  of  a  sale 
of  estate  for  division,  rests  on  different  grounds  from  a 
forced  sale  at  the  instance  of  creditors.  In  a  sale  for  di- 
vision, the  proprietors  have  the  right  and  power  to  direct 
and  control  to  a  much  greater  extent  the  time  and  man- 
ner of  the  sale.     Donaldson  vs.  Young  Sf  Cokerj  266. 

26.  Where  a  guardian  bond  contained  no  penalty,  this  would 
prevent  a  recovery  at  law,  yet  in  equity,  on  proof  that 
the  guardian  obtained  his  ward's  estate  on  tne  faith  of 
the  bond,  the  beneficiaries  in  the  bond  would  be  entitled 
to  a  decree  for  an  account  against  guardian  and  sureties. 
Bumpas  vs.  Dotson^  310. 

26.  A  parol  promise  made  at  the  time  a  bill  single  was  exe- 
cuted, not  to  enforce  the  collection  of  it  till  a  given  time 
after  it  falls  due,  cannot  be  enforced  in  Chancery.  Han- 
cock and  Powell  vs.  Edwards^  349. 

27.  A  Court  of  Chancery  will  not  entertain  a  bill  to  cancel 
an  obligation,  the  consideration  of  which  is  a  violation  of 
chastity,  the  compounding  a  felony,  smuggling,  gaming, 
false  swearing,  or  the  commission  of  any  crime,  or  a 
breach  of  good  morals.  fVealdey  vs.  Watkins  tf  Fergur 
son^  356.  * 

CHARACTER. 

The  general  reputation  of  a  witness  as  connected  with 
his  credibility  m  a  court  of  justice,  is  the  estimate  his 
76— Vol.  vii. 
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neighbors  place  upon  bis  veracity,  and  an  impeaching 
witness  must  state  whether  he  knows  the  general  repu- 
tation of  the  person  in  question;  what  that  reputation  is, 
and  whether,  from  his  knowledge  of  such  reputation, 
he  would  believe  him  in  a  court  of  justice.  J^ord  vs. 
Ford  92. 

CHARTERS, 

See  State  vs.  SheUm^  31;  TUford  vs.  Mayor  and  Al- 
dermen of  Wdodbwnft  190. 

CLERK. 

1.     See  Pbobatb. 

3.  A  clerk  of  a  court  is  not  subject  to  garnishment  for 
monies  received  by  him.  Such  funds  are  subject  to  the 
contn)!  of  the  court  whilst  in  his  hands  as  an  officer  of 
the  court.    Drane  vs.  McQavocky  132. 

■ 

3.  Where  a  clerk  had  permitted  an  officer  who  had  collec- 
ted his  fees  to  qpturn  the  executions  satisfied  without 
the  payment  of  the  money,  upon  an  agreement  that 
there  should  be  an  early  settlement:  It  is  held,  that  the 
sureties  of  the  officer  were  not  discharged  by  this  agree- 
ment.   McNairy  ^  Hay  vs.  MarshaU^  239. 

COLLECTOR. 

See  Taxbs. 

CONSIDERATION. 

A  Court  of  Chancery  will  not  entertain  a  bill  to  cancel 
an  obligation,  the  consideration  of  which  is  a  violation 
of  chastity,  the  compounding  a  felony,  smuggling,  gam- 
ing, false  swearing,  or  the  commission  of  any  crime,  or 
a  breach  of  good  morals.  Weakley  vs.  Watkins  and 
Ferguson,  366. 

CONSTABLE. 

A  naked  order  of  the  County  Court  discharging  a  surety 
in  a  constable's  bond  is  void  and  operates  no  injury  to 
the  other  sureties.     Wynne  vs.  Edwards,  418. 

CONSTITUTIONAL  LAW. 

1.  The  act  of  1844,  ch.  197,  authorizing  the  filing  bills 
tp  defeat  usurious  contracts,  applies  to  cases  of  con- 
tracts entered  into,  or  judgments  obtained  before  its  en* 
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actment  This  statute  is  constitutional,  as  it  does  not 
impair  a  right  but  furnishes  a  rexnedy.  Brandon  vs« 
Green  130. 

2.  The  judiciary  has  no  power  to  award  a  mandamus  to 
the  Justices  of  the  County  Court  to  compel  the  assess- 

'   ment  oi  taxes  for  the  payment  of  county  debts.    Jtati" 
ce9  of  Cannon  County  vs.  Hoodenpyle  et  al.  145. 

3.  The  legislature  has  no  power  by  resolution  to  direct 
that  an  mdividual  who  stands  charged  with  crime  in  a 
court  of  justice  be  discharged  therefrom.  The  court 
and  the  Attorney  General  are  the  only  power  that  can 
discharge  without  acquittal,  and  this  by  nolle  ^osequu 
The  State  vs.  Flemming  et  aU  152. 

CONSTRUCTION. 

See  Will. 

CONTRACT. 

1.  A  mere  naked  ignorance  of  the  law  will  not  be  sufficient 
to  authorize  a  Court  of  Chancery  to  set  aside  a  contract; 
but  if  that  ignorance  be  superinduced  by  the  other  par- 
ty, or  if  there  be  a  misplaced  confidence,  or  if  advan- 
tage be  taken  of  weakness  of  intellect;  tfa^se  with  other 
influences  mixed  with  ignorance  of  the  law  will  be  suf- 
ficient.    Sparh  vs.  White  et  a&,  86. 

2.  The  date  of  payment  of  a  promissory  note  cannot  be 
postponed  beyond  the  time  specified  in  its  face  by  parol 
proof,  except  by  fraud,  accident  or  mistake  the  note 
does  not  contain  the  true  stipulations  of  the  contract* 
Campbell  vs.  Upshawj  185. 

8.  Where  there  has  been  a  breach  of  contract  without  ac- 
tual loss,  the  plaintiff  is  entitled  to  a  judgment  for  nom- 
inal damages  and  costs.  Seat  ^  Robinson  vs.  Moreland^ 
575. 

4.  See  Debd; 

CONTRIBUTION. 

1.  A  bpnd  acknowledged  the  receipt  of  money  by  two 
persons  from  a  guardian,  they  takmg  charge  of  the  chil- 
aren  as  guardians,  and  binding  themselves  to  settle  with 
the  minors  when  they  became  of  age:  Held,  that  it  es- 
tablished the  fact  that  each  party  was  equally  bound  as 
between  themselvesi  for  the  re-payment  of  the  money, 
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unless  there  is  proof  that  one  was  a  surety.    Kincaid 
vs.  McLaifh  68. 

2.  Where  a  partner  executed  a  note  in  the  firm  name  to 
raise  his  share  of  the  capital  stock  and  such  note  was 
executed  to  a  person  ignorant  of  that  fact,  the  firm  was 
responsible  for  the  note,  and  the  other  partner  entitled 
to  his  bill  for  contribution.  This  bill  lor  contribution 
could  be  defeated  however  by  proof  under  appropriate 
pleadings,  showing  that  defendant  had  paid  his  propor- 
tion of  the  debts  of  the  firm.     Fletcher  vs.  Brown^  385. 

CORPORATION. 

1.  The  seal  of  a  corporation  to  an  instrument  is  evidence, 
pritna  facie^  that  it  was  placed  there  by  the  proper  au- 
thority, and  the  instrument  in  the  absence  of  contradic- 
tory proof,  will  be  regarded  as  the  act  of  the  corpora- 
tion.   Levering  Sf  Camcross  vs.  The  Mayor  etals  553. 

2.  A  committee  on  behalf  of  a  corporation,  placed  the 
seal  of  the  corporation  to  an  acceptance  of  the  terms  of 
a  contract.  The  court  holds  that  the  annexation  of  the 
seal  did  not  convert  the  acceptance  into  a  specialty  on 
which  covenant  would  lie.  A  corporation  speaks 
through  its  seal.    Ibid. 

3.  Where  a  proposition  to  grade  and  gravel  streets  was 
made  and  accepted,  in  which  the  prices  per  square  yard 
of  all  the  different  kinds  of  work  was  stated  distinctly, 
and  the  quantity  of  ^ork  to  be  done,  and  the  mode, 
time,  and  place  of  payment  specified,  and  nothing  was 
left  for  future  arrangement,  'except  the  designation  of 
the  streets  to  be  improved  and  thecharacter  of  improve- 
ments to  be  made;  the  court  holds  that  the  proposition 
and  acceptance  constituted  a  valid  contract,  and  that 
it  was  not  void  of  obligation  by  reason  of  indefinitness. 
Ibid. 

CONVICTION. 

To  a  presentment  for  gaming  by  betting  on  a  horse  race 
run  along  a  public  road,  it  is  a  good  defence  that  the  de- 
fendant had  been  convicted  and  punished  upon  a  pre- 
sentment for  running  the  same  identical  race.  Fiddler 
vs.  The  State  508. 

COSTS. 

1.      Where  money  has  been  received  by  a  witness  upon  a 
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judgment  (or  costs  from  the  hands  of  the  sherifT,  and  such 

judgment  is  set  aside  on  a  motion  to  correct  the  taxation, 
an  action  lies  to  recover  the  money  back  from  the  plain- 
tiff in  the  execution,  and  not  from  the  witness.  Gray 
vs.  Alexander^  16. 

2.  Bond  and  security  for  cost  in  a  motion,  is  not  essential  to 
the  jurisdiction  of  the  court.  If  a  motion  to  dismiss  on 
that  ground  be  not  made  in  the  Circuit  Court,  the  objec- 
tion is  waived.     Howard^  et  ah  vs.  Unicm  Bankj  26. 

3.  The  costs  of  suit  at  law  follow  the  event  of  the  cause; 
and  there  is  no  exception  to  this  rule  but  by  statute,  as 
in  a  case  where  it  appears  by  the  record,  that  the  suit  is 
for  the  recovery  of  damages  occasioned  by  the  overflow- 
ing of  water  from  the  erection  of  works  of  public  utility. 
McReynolds  vs.  Ccttesj  29. 

4.  A  statute  which  directs  the  State  or  county  to  pay  costs, 
is  to  be  expounded  as  limited  to  the  costs  of  the  prose- 
cution, unless  the  terms  of  the  statute  are  shown  to  em- 
brace the  costs  of  the  defendant.  Prince^  a  slavCf  vs. 
The  State,  187. 

COUNTERFEIT  MONEY— Keeping  it. 

1.  An  indictment  under  the  32d  section  of  the  act  of  1829, 
ch.  23,  making  the  fraudulently  keeping  in  possession 
bank  notes  which  circulate  as  currency  felony,  must 
alledgp,  that  such  notes  circulate  as  currency.  State  vs. 
Sheltan,  31. 

2.  Whether  bank  notes  circulate  as  currency  is  a  question 
of  fact  and  not  of  law,,  and  the  court  cannot  know  that 
the  notes  of  a  bank,  established  by  a  public  law  circu- 
late as  currency.     The  fact  must  be  proved.    Ibid. 

COUNTERPART  WRIT. 

See  Abatement. 

COVENANT. 

The  measure  of  damages  for  breach  of  a  covenant  to 
pay  one  hundred  dollars  iu  Tennessee,  Alabama  or 
Mississippi  bank  notes,  is  the  specie  value  of  such  notes, 
as  it  would  have  been  most  to  the  interest  of  the  cove- 
nantor to  have  paid.    Hixan  vs.  IBxonj  33. 
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It  is  a  sound  principle  of  criminal  jurisprudence,  that 
the  intention  to  commit  the  crime  is  of  the  essence  of 
the  oSence;  and  to  hold,  that  a  man  shall  be  held  crim- 
inally responsible  for  an  ofience,  of  the  commission  of 
which  he  was  ignorant  at  the  time,  would  be  intolerable 
tyianny.     Duncan  vs.  States  148. 

DAMAGES. 

1.  The  measure  of  damages  for  breach  of  a  covenant  to 
pay  one  hundred  dollars  in  Tennessee,  Alabama  or 
Mississippi  bank  notes,  is  the  specie  value  of  such  notes, 
as  it  would  have  been  most  to  the  interest  of  the  cove- 
nantor to  have  paid.     Hixon  vs.  Hixon^  34. 

2.  Where  the  damages  given  by  the  jury  exceeds  those 
laid  in  the  writ,  it  is  error;  but  the  excess  may  be  remit- 
ted.    Campbell  vs.  Hancock^  76* 

3.  Where  there  has  been  a  breach  of  contract  without  ac- 
tual loss,  the  plaintiff  is  entitled  to  a  judgment  for  nom- 
inal damages  and  costs.  Seat  tf  RoSinsan  vs.  MareUnidf 
576. 

DEBT. 

1.  Debt  will  not  lie  by  endorsee  against  bis  immediate  en- 
dorser.    Frierson  ^  Hughes  vs.  Reeves^  359. 

3.  An  action  of  debt  will  lie  at  the  suit  of  the  drawee 
gainst  the  drawer  of  a  bill  of  exchange.  Sharpe  vs* 
Fawtkes  ^  Quarlesj  512. 

DEED. 

!•     See  EsGBow. 

2.  The  loss  before  registration,  of  a  deed  to  land  in  the 
chain  of  a  person's  title,  is  a  casualty  seriously  endan- 
gering his  title,  and  he  has  a  right  to  the  aid  of  a  Court 
of  Chancery,  either  to  have  the  legal  title  vested  in  him 
as  against  the  grantor  and  his  representatives,  or  if  lost, 
to  have  the  deed  set  up  and  estaolished  as  in  all  other 
cases  of  deeds.    Hord  vs.  Bavgh,  576. 

3.  A  parol  defeasance  cannot  be  pleaded  at  law  to  de- 
feat an  agreement  under  seal.  JVilliam$  vs.  Terrell^ 
661. 

DEED  OF  TRUST. 

1.     Chester  borrowed  money  and  secured  his  endorsers  by 
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deed  of  trust  od  real  estate.  He  again  borrowed  money 
with  the  same  endorsers,  and  applied  it  in  part  satisfac- 
tion of  the  debt,  secured  by  deed  and  died.  It  is  held, 
that  the  dower  of  the  widow  was  chargeable  with  the 
unpaid  balance  in  the  deed  of  trust,  and  that  the  en* 
dorsers  had  no  right  to  tack  to  the  deed  the  sura  for 
which  they  became  subsequently  responsible.  Crreer 
If  Hartsdl  vs.  CeesterU  heirs  and  rep..  77. 

2.  Where  the  name  of  a  party  is  forged  to  a  note  as  a  se- 
curity thereto,  and  he  subsequently  takes  a  deed  of  trust 
on  property  to  secure  him  against  liability,  the  accept- 
ance of  such  deed  of  trust  amounts  to  a  ratification  of 
its   execution.      Fitzpatrick  vs.   School  CommtsssonerSi 

3.  Parol  proof  is  admissible  to  prove  that  a  note  sued  on 
was  the  specific  note  intended  to  be  secured  by  deed  of 
trust,     loid. 

4.  Where  a  party  ratified  his  signature  to  an  instrument 
for  the  payment  of  money  b^  the  acceptance  of  security, 
the  failure  of  such  security  m  the  absence  of  fraud  could 
not  GLffect  the  validity  of  the  ratification.     Ibid. 

DEFEASANCE. 
See  Deed. 

DEMURRER. 

Upon  the  allowance  of  a  demurrer  for  the  want  of 
proper  parties,  the  decree  should  not  be,  that  the  bill  be 
dismissed,  but  that  it  stand  over,  with  leave  to  amend, 
«by  adding  the  proper  parties.     Qray  vs.  HayBg  588. 

DELIVERY. 

To  defeat  the  absolute  delivery  of  a  deed,  and  convert 
it  into  an  escrow,  the  party  must  make  an  e^cpress  con- 
dition on  which  be  delivers  it,  and  that  condition  must 
not  be  complied  with:  An  understanding,  for  instance, 
that  others  are  to  sign  the  instrument,  who  fail  to  do  so, 
is  not  sufficient.  It  must  be  banded  over  on  the  condi- 
tion, that  if  others  do  not  sign  it^  it  shall  be  no  deed. 
Carrick  vs.  French,  459. 
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DELIVERY  BOND. 

1.  A  petilioa  for  a  supersedeas  against  an  execution  on  a 
delivery  bond,  should  state  that  the  slave  was  deliver- 
ed, or  it  will  be  dismissed  on  motion.  Atkinson  ^  Cobb 
vs.  Rhea^  59. 

2.  A  petitioner  for  a  supersedeas  against  an  execution  on  a 
delivery  bond,  having  stated  that  the  slave  levied  on 
was  his  own,  cannot  be  permitted  to  assert  that  the 
slave  was  the  slave  of  the  principal  and  not  his  own. 
Ibid. 

3.  A  bond  taken  for  the  delivery  of  property  to  a  sheriff 
after  the  return  day  of  the  fi-fa.^  where  there  was  not 
time  for  sale  before  the  return  day,  is  a  valid  bond. 
Cheaires  vs.  Alderson^  273. 

DEMAND. 

1.  Parol  evidence  is  admissible  to  prove  an  agreement,  on 
the  assi^ment  of  negotiable  paper,  to  waive  demand 
and  notice.     Dick  vs.  Martin^  263. 

3.     See  Negotiable  Paper. 

DEPOSITION. 

1.  Where  an  order  to  take  a  deposition  was  made  in  the 
case  of  George  Monteeth  instead  of  John  Monteeth,  it 
is  held,  that  if  it  appear  to  be  a  clerical  error,  and  the 
order  was  made  in  the  case  of  John  Monteeth,  the  depo- 
sition is  admissible.     Monteeth  vs.  Caldwelly  13. 

2.  Where  it  appears  that  th^  plaintiff  went  to  trial  under 
the  belief  that  the  deposition  of  one  of  bis  witnesses 
had  been  legally  taken,  but  which  was  rejected,  because 
the  lawyer  who  attended  on  behalf  of  the  defendant, 
had  no  authority  from  the  defendant:  It  is  held,  that  the 
Circuit  Judge  should  have  granted  a  new  trial,  in  order 
that  the  deposition  might  have  been  legally  taken.  Bank 
of  Tennessee  vs.  Couxin,  70. 

DEPUTY. 

A  commissioner  to  value  improvements  on  land  in  the 
Ocoee  District,  under  7th  section  of  the  act  of  1837, 
ch.  2,  cannot  be  appointed  by  the  deputy  of  the  entry 
taker.  He  can  only  be  appointed  by  the  principal. 
Coffee  vs.  Tucker,  49. 
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DEVASTAVIT. 

Where  the  administrator  {beaded  to  a  mr^faciaSf 
against  him,  that  he  did  not  waste  or  consume  the  as- 
sets of  bis  intestate,  and  the  plaintiff  replied ,  and  a  ver- 
dict was  found  for  the  plaintiff:  It  is  held,  that  though 
the  plea  was  bad,  the  plaintiff  was  entitled  to  the  judg- 
ment.    Cvde  vs.  Spence^  278. 

DEVISE. 

See  WxLi*:  Executoe* 

DISCONTINUANCE. 

1.  It  does  not  follow  that^  because  a  cause  is  submitted  to 
arbitration  without  a  rule  of  court,  the  cause  is  thereby 
discontinued;  for  it  may  be  that  it  was  stipulated  in  the 
terms  of  the  submission,  that  the  award  should  be  made 
the  judgment  of  the  court.     Crockett  vs.  BecOy^  66. 

S.  When  the  facts  constituting  the  ground  for  a  discontinu- 
ance appear  of  record,  the  court  on  motion,  may  pro- 
nounce judgment  on  the  facts,  but  when  the  facts  exist 
in  pais,  they  should  be  pleaded,  so  that  the  adverse  par- 
ty may  have  the  privilege  of  being  heard.     Ibii. 

DISTRIBUTEES. 

If  a  distributee  make  a  fraudulent  representation  in  re- 
lation to  property  of  the  estate  which  is  offered  for  sale^ 
without  tne  knowledge  of  the  other  distributees,  their 
rights  cannot  be  affected  thereby.  The  purchaser  has 
his  remedy  against  the  distributee  who  is  guilty  of  the 
fraud.  He  cannot  enjoin  the  purchase  moneys  WU-- 
liama  vs.  McCormack^  308. 

DISTRIBUTION. 

An  administrator  cannot  legally  transfer  a  slave  belong- 
ing to  the  estate  of  which  he  is  administrator,  to  one  of 
the  distributees,  without  the  consent  and  co-operarion  of 
the  others.     Kennedy  vs»  WiUiams^  60^ 

DISTRINGAS. 

See  Taxes. 

DIVORCE. 

1,  Upon  a  divorce  a  vinculo y  the  wife  is  entitled  to  a  fair 
portion  of  her  husband's  estate  for  her  support;  and  the 
amount  thus  to  be  appropriated,  is  a  matter  within  the 
legal  discretion  of  the  Chancellor,  subject  to  the  revi- 
Vol.  vii.— 76 
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ston  of  the  Supreme  Court.  Robiman  vs.  Robinson, 
440. 
3.  A  decree  setting  apart  half  of  the  defendant's  land  to 
the  wife,  and  half  to  the  husband,  during  their  respec- 
tive lives,  with  remainder  to  their  children,  is  not  war- 
ranted by  law.    Ibid. 

DOWER. 

1.  Wh^re  the  legal  title  to  real  estate  was  vested  as  a  se- 
curity for  the  payment  of  the  purchase  money,  and  the 
equitable  owner  died,  his  widow  cannot  have  dower  as^ 
signed  to  her  without  a  discharge  of  the  sum  charged 
'  on  the  estate,  and  if  the  money  be  not  paid,  she  is  en- 
titled to  have  the  land  sold  for  its  payment,  and  to  be 
endowed  of  one-third  of  the  surplus.  Thompson  vs. 
Cochran  et  dU^  72. 

2«  Chester  borrowed  money  and  secured  his  endorsers  by 
deed  of  trust  on  real  estate.  He  again  borrowed  money 
with  the  samo  endorsers,  and  applied  it  in  part  satisfac- 
tion of  the  debt  secured  by  deed  and  died.  It  is  held, 
that  the  dower  of  the  widow  was  chargeable  with  the 
unpaid  balance  in  the  deed  of  trust,  and  that  the  endor- 
sers had  no  right  to  tack  to  the  deed  the  sum  for  which 
they  became  subsequently  responsible.  Chreer  Sf  Hart-^ 
sell  vs.  Chester's  Ihirs  and  Rep.f  77. 

DRUNKENNESS. 

A  deed  freely  and  voluntarily  made  by  a  person  when 
intoxicated,  though  not  so  much  so  as  to  be  incapable  of 
understanding  the  transaction,  and  without  the  fraudu- 
lent procurement  of  the  grantee,  will  not  be  set  aside  by 
a  court  of  Chancery  at  the  instance  of  the  grantee. 
Morris  vs.  Nixon,  679. 

DYING  DECLARATIONS. 

1.  To  make  dying  declarations  competent  testimony,  the 
person  making  them  must  be  conscious  of  the  peril  of 
nis  situation,  and  believe  his  death  impending.  This 
need  not  be  stated  by  him,  but  it  must  be  fairly  infera- 
ble fromhis  language  and  his  condition.  Nelson,  aslane 
vs.  The  State. 

2.  Dying  declarations  are  admitted,  from  the  necessity  of 
the  case,  to  identify  the  prisoner,  and  establish  the  cir- 
cumstances of  the  res  gesta  or  direct  transactions  from 
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which  the  death  results;  when  they  relate  to  former  and 
distinct  transactions,  they  do  not  seem  to  come  within 
this  principle  of  necessity.  Quere,  therefore,  whether 
the  subject  matter  of  the  declarations  of  deceased, 
namely  that  the  prisoner  had  two  or  three  times  before 
tried  to  kill  him,  would  have  been  competent  testimony. 
Ihid. 

ELECTIONS. 

1.  A  charge  in  an  indictment,  under  the  act  of  1841,  ch. 
31,  that  certain  persons  were  judges  of  the  election,  is 
a  sufficient  averment  that  they  were  duly  made  and  ap- 
pointed judges.     The  State  vs.  Randies  ^  Fox  9. 

2.  To  convict  any  one  for  illegal  voting  under  the  act  of 
1S41,  ch.  31,  the  voter  must  know  a  state  of  facts  at  the 
time  of  his  voting,  which  in  point  of  law,  disqualify 
him  from  voting.  A  mere  ignorance  of  the  law  will  not 
excuse  illegal  voting.     McGuire  vs.  The  State  54. 

EMANCIPATION. 

Where  a  will  was  made,  and  slaves  directed  to  be  eman- 
cipated, and  testator  died  before  the  passage  of  the  act 
of  1829:  It  is  held,  that  the  County  Court  of  the  county 
may  give  the  assent  of  the  State  to  the  emancipation. 
John  vs.  TaU,  388, 

ENDORSER. 

1.  Debt  will  not  lie  by  endorsee  against  his  immediate  en- 
dorser.    Frierson  If  Hughes  vs.  Reev^f  369. 

2.  See  Negotiable  Paper. 

ENTRY.  , 

See  Occupant. 

ESCROW. 

To  defeat  the  absolute  delivery  of  a  deed,  and  convert 
it  into  an  escrow,  the  party  must  make  an  express  con- 
dition on  which  he  delivers  it,  and  that  condition  must 
not  be  complied  with:  An  understanding,  for  instance, 
that  others  are  to  sign  the  instrument,  who  fail  to  do  so, 
is  not  sufficient.  It  must  be  handed  over  on  the  condi- 
tion that  if  others  do  not  sign  it>  it  shall  be  no  deed. 
CarricJc  vs,  French^  459. 
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ESTATE. 

See   REMAIlfDBB. 

ESTOPPEL. 

When  a  suit  for  a  divorce,  and  to  secure  a  separate  es- 
tate was  compromised  by  the  husband  and  trustees  of 
the  wife,  and  a  given  sum  settled  on  the  wife  absolutely, 
with  a  right  to  dispose  of  it  by  will,  and  such  compromise 
was  made  the  decree  of  the  court  after  the  death  of  the 
wife,  by  the  husband  and  executor  of  the  will:  It  is 
held,  that  such  decree  was  an  estoppel  of  the  husband's 
right  to  resist  the  probate  of  her  will.  Wynne  vs.  SjAerSf 
394. 

EVIDENCE. 

1.  When  the  competency  of  testimony  is  objected  to  in  the 
Circuit  Court  on  one  insufficient  ground  it  cannot  be 
objected  to  on  another,  in* a  court  for  the  correction  of 
errors.     Monteeth  vs.  Caldwell^  13. 

2.  Where  an  order  to  take  a  deposition  was  made  in  the 
case  of  George  Monteeth  instead  of  John  Monteeth,  it  is 
held,  that  if  it  appear  to  be  a  clerical  error,  and  the  or- 
der was  made  in  the  case  of  John  Monteeth,  the  depo- 
sition is  admissible,     llnd. 

3.  A  certified  copy  of  a  marriage  license,  with  the  certified 
certificate  of  the  marriage,  is  not,  under  the  16th  sec- 
tion of  the  act  of  1829,  conclusive  proof  of  the  mar- 
riage. The  certificates  may  be  proved  to  be  forgeries, 
or  acts  of  unauthorized  persons.    Rice  vs.  The  State^  14. 

4.  An  admission  of  a  fact  is  not  conclusive,  but  such  ad- 
mission may  be  disproved*    Rice  vs.  JR.  JR.  Bamk^  39. 

6.  Where  it  appears  that  the  plaintiff  went  to  trial  under 
the  belief  that  the  deposition  of  one  of  his  witnesses 
bad  been  legally  taken,  but  which  was  rejected,  because 
the  lawyer  who  attended  on  behalf  of  the  defendant,  had 
no  authority  from  the  defendant;  It  is  held,  that  the  Cir- 
cuit Judge  should  have  granted  a  new  trial,  in  order 
that  the  deposition  might  have  been  legally  taken.  Bank 
of  Tennessee  vs.  Cowan^  70. 

6.  Where  a  notary's  book  contained  an  entry  of  protest  for 
non-payment  and  of  notice  given,  and  he  stated  that  he 
was  in  the  habit  of  making  such  entries  at  the  happen- 
ing of  the  event,  his  belief,  based  upon  such  enliy,  is 
good  evidence.    It  was  not  necessary  that  he  should 
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swear  that  he  had  a  recollection  of  the  protest  and  Dotice. 
Ibid. 

7.  Reputation  may  be  heard  to  establish  the  pedigree  of 
illegitimate  child ren»     Ford  vs.  Fordf  92. 

8.  Where  a  will  is  impeached  on  the  ground  of  the  insanity 
of  testator,  it  is  incumbent  on  those  who  impeach  it,  to 
show  that  the  maker  was  not  of  sound  mind  at  the  date 
of  the  will;  and  for  this  purpose  proof  of  insanity  both 
before  and  after  the  dateof  the  will  is  admissible.  This 
proof  throws  the  onus  of  proof  of  sanity,  at  the  date  of 
the  will,  on  those  who  support  the  will  as  valid.    Ibid. 

9.  The  general  reputation  of  a  witness  as  connected  with 
bis  credibility  in  a  court  of  justice,  is  the  estimate  his 
neighbors  place  upon  his  veracity,  and  an  impeaching 
witness  must  state  whether  he  knows  the  general  repu- 
tation of  the  person  in  question;  what  that  reputation  is» 
and  whether,  from  his  knowledge  of  such  reputation,  he 
would  believe  him  in  a  court  of  justice.     Ibid. 

10.  Where  a  testator  in  a  fit  of  insanity  directs  a  will  to  be 
destroyed)  and  it  was  destroyed,  it  is  held,  that  this  did 
not  amount  to  a  revocation,  and  its  contents  being  as- 
certained, the  will  can  be  set  up  by  proof,  as  other  facts 
are  proven  in  a  court  of  justice.  Two  witnesses  are  not 
necessaiy.    Ibid. 

11.  Where  a  will  was  directed  by  testator  to  be  destroyed, 
and  it  was  not  destroyed,  but  preserved,  and  the  testator 
afterwards  ascertaining  the  fact,  recognizes  it  as  his 
will,  and  intends  it  shall  stand  as  such,  it  is  held,  that 
there  is  no  revocation,  and  that  two  witnessesr  are  not 
necessary  to  authorize  a  jury  to  set  up  the  will.    Ibid. 

12.  The  date  of  payment  of  a  promissory  note  cannot  be 
postponed  beyond  the  time  specified  in  its  face  by  parol 
proof,  except  by  fraud,  accident  or  mistake  the  note 
does  not  contain  the  true  stipulations  of  the  contract* 
CamybeU  vs.  Upshaw  185. 

13.  Parol  evidence  is  admissible  to  prove  an  agreement,  on 
the  assignment  of  negotiable  paper,  to  waive  demand 
and  notice.     Dick  vs.  Martin  263. 

14.  Where  the  drawer  of  a  will  takes  a  considerable  inter- 
est under  it,  this  should  excite  the  vigilance  and  jeal- 
ousy of  the  court,  to  see  that  the  testator  was  fully 
aware  of  the  contents  of  the  will,  and  freely  sanctioned 
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tbem.  The  previous  declarations  of  testator  are  com- 
petent evidence  to  go  to  the  jury  to  prove  the  approba- 
tion of  the  contents  ot  the  will;  but  the  sufficiency  of 
such  declaration  is  a  question  for  the  jury  to  determine* 
and  not  the  court.    Patton  Ex*r  vs.  Jilisonet  ah  320. 

15.     See  Parol. 

FALSE  IMPRISONMENT. 

No  actual  force  is  necessary  to  constitute  a  false  impris- 
onment. If  a  man  is  restrained  of  his  personal  lib- 
erty, that  amounts  to  a  false  imprisonment.  SnUth  vs. 
The  State  43. 

FELONY. 

1.  Where  a  party  is  charged  with  a  felonious  assault,  and 
a  noUe  prosequi  is  entered  as  to  the  felony;  it  is  a  dis- 
charge of  the  assault  on  that  indictment.  Brittain  vs. 
The  State  169. 

2.  The  putting  out  an  eye  is  a  maim,  and  an  indictment 
under  the  55th  section  of  the  penal  code  for  putting  out 
the  eye,  the  putting  out  the  eye  whereby  the  party  was 
maimed.     Chick  vs.  The  StaU  164. 

FEME  COVERT. 

See  Sepabatb  Estate. 

FERRY. 

The  owner  of  latid  bordering  on  a  stream  is  entitled  to 
have  granted  to  him  by  the  County  Court  the  feny 
franchise;  but  if  he  do  not  apply,  the  County  Court 
may  grant  it  to  another;  and  sucn  other  is  not  liable  to 
account  to  the  owner  of  the  land  for  the  fees.  Sparks 
vs.  White^  86. 

FI.  FA. 

See  ExBcuTxoN. 

FRAUD. 

1.  An  absolute  conveyance  with  a  secret  defeasance — ^ficti- 
tious considerations,  and  unusual  aud  extraordinair 
powers  given  to  the  bargainor  over  the  estate  conveyed; 
these  are  decisive  indications  of  fraud.  CHhbs  vs. 
TAompsoA,  179. 

2.  A  conveyance  of  record  by  the  laws  of  Louisiana  can- 
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not  be  set  aside  and  annulled  in  an  attachment  suit  a- 
gainst  the  property  conveyed  or  by  execution  levied  on 
it,  or  by  other  collateral  proceeding,  as  may  be  done  by 
the  statutes  of  Elizabeth,  or  the  act  of  1801,  but  only 
by  direct  revocatory  action  against  the  vendee.  Cage 
vs.  fVelk,  195. 

3.  An  express  warranty  in  the  sale  of  a  slave,  in  the  ab- 
sence of  fraudy  furnishes  no  juri^sdiction  to  a  Court  of 
Chancery  to  enjoin  the  purchase  money.  WiUiama  vs. 
McCamack^  308. 

4.  If  a  distributee  make  a  fraudulent  representation  in  re- 
lation to  property  of  the  estate  which  is  offered  for  sale, 
without  the  knowledge  of  the  other  distributees,  t^eir 
rights  cannot  be  affected  thereby.  The  purchaser  has 
his  remedy  against  the  distributee  who  is  guilty  of  the 
fraud.     He  cannot  enjoin  the  purchase  money.     Ibid. 

5.  Where  the  surety  in  a  guardian  bond  took  a  mortgage 
on  the  guardian's  estate,  and  the  mortgage  specified  the 
liability  of  the  surety  ''at  about  $2,000,'*  when  in  fact  it 
amounted  to  only  about  half  that  sum;  It  is  held,  that 
this  mis-statement  of  the  consideration  was  not  conclu- 
sive evidence  of  fraud;  ^he  mortgage  not  professing  to 
state  with  accuracv  the  amount  of  the  liability,  and  the 
actual  amount  having  been  unascertained.  Bumpas  vs. 
Dotsan,  810. 

6.  An  admission  of  the  mortgagee,  that  the  property  mort- 
gaged was  left  in  the  possession  of  the  mortgagor,  with 
the  intent  that  he  should  make  money  thereby,  will  not 
be  evidence  of  a  fraudulent  purpose  in  the  execution  of 
the  deed.    Ibid. 

7.  The  relationship  of  parties,  though  calculated  to  awaken 
suspicion,  is  of  itself  no  evidence  of  a  fraud  in  a  con- 
veyance of  property.     Und. 

8.  The  representative  of  a  fraudulent  vendor  shall  not  im- 
peach the  sale  of  the  vendor;  yet  if  vendee  relinquish 
nis  claim,  the  estate  shall  be  regarded  as  the  estate  of  de- 
ceased.    Sharp  vs.  CaJdwdl  S(  Hunierf  415. 

FRAUDS  AND  PERJURIES. 

1.  A  debtor  in  conveying  his  property  in  trust,  to  secure  a 
portion  of  his  creditors,  cannot  stipulate  for  the  enjoy- 
ment of  a  part  of  it  in  duch  a  manner  as  to  hinder  and 
delay  other  creditors.    A  stipulation  that  the  balance, 
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after  the  payment  of  debts,  should  be  paid  to  the  debtor, 
does  not  binder  and  delay  creditors,  and  is  not  fraudu- 
lent.    Austin  vs.  Johmony  191. 

2.  The. statutes  of  Elizabeth  and  the  act  of  1801,  enable 
creditors  to  subject  the  specific  property,  fraudulently 
conveyed,  while  in  the  hands  of  tne  fraudulent  donee  or 
vendee,  to  the  satisfaction  of  their  claims;  but  they  do 
not  enable  them  to  claim  the  proceeds  of  sale  of  pro- 
perty. Nor  do  they  enable  such  judgment  creditors 
to  reach  notes  assigned  to  the  fraudulent  vendee  for 
money  actually  received,  or  as  indemnity  for  part  of  the 
property  fraudulently  conveyed,  subsequently  got  pos- 
session of,  and  made   av/ay  with  by  such  fraudulent 

•  vendee,  merely  upon  the  ground,  that  in  the  convey- 
ance of  the  specific  property,  the  parties  committed  a 
fraud  against  creditors.     Tubb  vs.  tVUliamSy  367. 

3.  A  party  who  has  a  right  of  action  for  a  tort,  cannot  be 
deemed  a  "creditor"  until  he  obtains  judgment.  The 
wrong-doer  is  in  no  sense  a  debtor  by  reason  of  the 
wrong  done,  until  the  judgment  of  a  court  shall  fix  upon 
him  a  pecuniary  burden  for  the  redress  of  the  wrong, 
and  consequently  a  deed,  made  to  defeat  a  recovery  for 
a  tort  does  not  come  within  the  act  of  1801,  ch.  2&f 
sec.  2.     Langford  vs.  Fly,  586. 

4.  A  voluntary  conveyance,  made  with  intent  to  defeat 
the  satisfaction  of  a  recovery  in  an  action  of  tort  then 
pending,  will  not  be  sustained  bv  a  Court  of  Chancery 
against  the  judgment  when  obtamed.     Ibid, 

FREEDOM. 

See  Emancipation. 

GARNISHMENT. 

1.  In  case  of  garnishment,  if  the  answer  be  not  suflSciently 
specific  to  charge  him,  the  garnishee  will  be  discharged. 
A  suspicion  arising  on  the  face  of  the  answer  of  a  fraud- 
ulent transfer  of  property  to  avoid  process,  will  not  be 
sufficient  to  charge  him.     Brown  vs.  State,  112. 

2.  A  clerk  of  a  court  is  not  subject  to  garnishment  for  mo- 
nies received  by  him.  Such  funds  are  subject  to  the 
control  of  the  court  whilst  in  his  hands  as  an  officer  of 
the  court.     Drane  vs.  McGavock.  132. 

GIFT. 

See  Evans  vs.  WellSf  669:  Life  Estate. 
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1.  Where  the  State  sells  a  privilege,  it  cannot  complain  of 
the  necessary  consequences  of  its  exercise.  Tymannus 
vs.  Williamsy  80. 

2.  See  Occupant. 

GUARDIAN. 

1.  A  bond  acknowledged  the  receipt  of  money  by  two  per- 
sons from  a  guardian,  they  taking  charge  of  the  children 
as  guardians,  and  binding  themselves  to  settle  with  the 
minors  when  they  became  of  age:  Held,  that  it  estab- 
lished the  fact  that  each  party  was  equally  bound  as 
between  themselves,  for  the  repayment  of  the  money, 
unless  there  is  proof  that  one  was  a  surety.  Kincaii 
vs.  McLainy  68. 

2.  A  testamentary  guardian  has  the  legal  right  to  the  pos- 
session and  custody  of  his  ward.  This  le^al  right  will 
be  controlled,  where  the  interest  of  the  child  obviously 
requires  it.     Ward  vs.  Ropert  111. 

3.  Where  a  guardian  bond  contained  no  penalty,  this  would 
prevent  a  recovery  at  law,  yet  in  equity,  on  proof  that 
the  guardian  obtained  bis  ward's  estate  on  the  faith  of 
the  bond,  the  beneficiaries  in  the  bond  would  be  entitled 
to  a  decree  for  an  account  against  guardian  and  sure- 
ties.    Bumpas  vs.  Dotsouj  310. 

GUARANTY. 

1.  Rogers,  for  a  valuable  consideration,  endorsed  the  note 
of  Cain  to  Hall  in  the  following  words:  **I  assign  the 
within  note  to  A.  G.  Hall  for  value  received  of  him." 
Hall  sued  Rogers  as  a  guarantor,  and  upon  trial  offered 
parol  evidence  to  show  that  at  the  time  of  the  assign- 
ment, and  for  the  new  and  valuable  consideration  then 
passing  between  them,  Rogers  agreed  to  pay  the  note 
if  it  could  not  be  made  out  of  the  maker.  Held,  that  the 
evidence  was  competent,  and  should  have  been  admit- 
ted.    Hall  vs.  Rogersj  536. 

2.  Where  a  guarantor  becomes  responsible  by  soche  new 
and  original  undertaking  between  himself  as  endorser^ 
and  the  endorsee,  new  contracting  parties,  and  which  is 
collateral  to  the  original  contract; — ^as  when  the  payee 
of  a  bill  single  or  promissory  note  endorses  it  for  a  valu- 
able consideration  and  guarantees  the  payment  thereof 
to  the  endorsee, — ^sucb  guaranty  is  not  a  collateral  un- 
77— Vol.  vii. 
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dertaking  to  pay  the  debt  of  anotber>  bat  a  direct  and 
immediate  promise  supported  by  a  good  consideration, 
and  therefore  not  within  the  statute  of  frauds  and  per- 
juries, and  may  consequently,  be  proven  by  paroL 
Ibid. 

3.  In  the  case  of  a  guaranty,  the  guarantor  contracts,  that^ 
upon  the  dishonor  of  the  note,  ne  will  pay  the  amount 
upon  a  presentment  being  made  to  the  maker,  and  notice 
of  the  dishonor  given  him  within  a  reasonable  time;  and 
this  reasonable  time  is  ordinarily  measured  by  the  fact, 
whether,  iby  the  omission  to  make  due  presentment  at 
the  maturity  of  the  note,  and  to  give  him  due  notice  of 
the  dishonor,  he,  the  guarantor,  has  sustained  any  loss 
or  injury.  If  he  has,  then  he  is  exonerated  pro  tanto^ 
if  he  has  not,  then  he  is  liable  for  the  whole  note.    Ibid. 

4.  When  the  payee  of  a  note  or  bill  single  endorses  it  for 
a  valuable  consideration,  upon  a  new  and  original  under- 
taking between  himself  as  endorser  and  the  endorsee, 
and  guaranties  the  payment  thereof — debt  will  lie  upon 
the  guaranty.  See  HaU  vs.  Rogers^  ante,  p.  636,  ex. 
gr.  Brown  brought  an  action  of  debt  against  Bussey  on 
the  following  endorsement:  ^*I  guarantee  the  payment 
of  the  withm  note  to  A.  Brown,  for  value  received." 
Held,  that  the  action  was  properly  brought.  Braum  vs. 
Bussey,  573. 

HAWKERS  AND  PEDLERS. 

1.  A  warrant,  charging  the  defendant  with  ''hawking  and 
peddling  without  license  as  required  by  law,"  is  a 
suflSiciently  specific,  and  a  valid  warrant  under  the  act 
of  1838,  ch.  167.     The  State  vs.  Sprinkle  36. 

2.  The  act  of  1838,  ch.  167,  which  provides,  that  hawk- 
ers and  pedlers  without  license,  shall  pay  double  the 
amount  of  the  tax,  is  not  repealed  by  the  act  of  1846, 
ch.  161.  The  act  of  1838  was  made  solely  for  hawk- 
ers, pedlers  and  showmen.  The  act  of  1846  for  ven- 
ders and  retailers.     Ibid. 

HEIRS. 

See  Will. 

HOMICIDE. 

1.  In  criminal  cases  the  court  will  weigh  the  testimony, 
and  if  it  preponderate  against  the  verdict,  they  will 
grant  a  new  trial.     Copdand  vs.  State  479. 
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IS.  If  the  prisoner  was  going  her  own  road  in  a  laudable 
pursuit,  and  was  assailed  in  that  road  with  a  hickory 
stick  of  dangerous  character,  and  thereupon  slew  her 
adversary  with  a  knife;  this  is  homicide  in  self-defence. 
Ibid. 

3.  If  prisoner  upon  meeting  her  adversary  unexpectedly, 
who  had  interrupted  her  upon  her  lawful  road,  and  in 
her  lawful  pursuit,  accepted  the  fight,  when  she  might 
have  avoided  it  by  passing  on,  the  provocation  being 
sudden  and  unexpected,  the  law  will  not  presume  the 
killing  to  have  been  upon  the  ancient  grudge,  but  upon 
the  insult  given  by  stopping  her  on  the  way^  and  it 
would  be  manslaughter.    Ibid. 

4.  If  the  deceased  was  approaching  the  prisoner's  path 
with  the  intention  to  assail  prisoner,  and  oecame  irreso- 
lute and  stopped,  or  abandoned  her  intention^  leaving 
the  prisoner  full  and  unobstructed  right  and  liberty  to 
pass,  and  prisoner  brought  on  the  attack  with  the  design 
to  slay  deceased,  the  killing  would  be  murder  in  the 
first  or  second  degree,  according  to  circumstances;  that 
is,  if  the  killing  was  the  result  of  the  old  grudge,  and  a 
previously  premeditated  intention,  it  would  be  murder 
in  the  first  degree,  but  if  it  were  the  result  of  malice, 
suddenly  produced  by  the  sight  of  her  enemy,  without 
premeditation,  it  would  be  murder  in  the  second  degree. 
Ibid. 

HORSE-RACING. 

1.  It  is  an  indictable  ofience,  under  the  act  of  1833,  ch. 
10,  sec.  2,  to  run  a  horse  race  on  or  along  a  public  road, 
although  no  bet  may  have  been  made  on  the  race. 
Suue  vs.  FiddUfj  502. 

2.  To  a  presentment  for  gaming  by  bettins;  on  a  horse  race 
run  along  a  public  road,  it  is  a  good  defence  that  the  de- 
fendant had  been  convicted  and  punished  upon  a  pre- 
sentment for  running  the  same  identical  race.  Fiddler 
vs.  Stau,  508. 

HUSBAND  AND  WIFE. 

Where  a  specific  sum,  to  be  paid  weekly,  was  decreed 
to  be  paid  by  the  husband  to  the  wife  during  the  pen- 
dency of  a  bill  for  a  divorce,  and  the  bill  was  dismissed 
before  payment;  it  is  held,  that  the  court  had  no  power 
to  enforce  the  payment  of  it  for  the  separate  use  of  the 
wife.    Pers<ms  vs.  Personsy  183. 
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To  constitute  a  breach  of  warranty  of  soundness,  for 
insufficiency  of  intellect  in  a  slave,  the  want  of  intellect 
must  be  so  great  as  to  disqualify  such  slave  for  the  or- 
dinary duties  of  life.     Famaworth  vs.  Eamesty  24. 

IMPROVEMENTS. 

1.  By  virtue  of  the  6th  section  of  the  act  of  1837,  ch.  2, 
no  enterer  of  Ocoee  lands  shall  dispossess  any  settler 
who  may  have  made  improvements,  until  such  improve- 
ments shall  have  been  paid  for.  This  statute  is  im- 
perative, and  the  courts  have  no  power  to  dispense 
with  its  requisitions.  It  applies  also  to  the  assignee  of 
the  settler.     Peck  vs.  Eahn^  22. 

2.  A  commissioner  to  value  improvements  on  land  in  the 
Ocoee  District,  under  7th  section  of  the  act  of  1837,  ch. 
2,  cannot  be  appointed  by  the  deputy  of  the  entry  tsdcer.' 
He  can  only  be  appointed  by  the  principal.  Coffee  vs. 
Tucier,  49. 

INDICTMENT. 

1.  In  an  indictment  for  a  misdemeanor  a  substantial  de- 
scription of  an  oflfence,  is  all  that  is  required.  Bilbro 
vs.  State,  534. 

2.  A  charge  in  an  indictment,  under  the  act  of  1841,  ch. 
81,  that  certain  persons  were  judges  of  the  election,  is  a 
sufficient  averment  that  they  were  duly  made  and  ap- 
pointed judges.     State  vs.  Randies  ^  Fox,  9. 

3.  A  disturbance  of  a  single  member  of  a  congregation 
engaged  in  religious  worship,  is  an  indictable  offence 
within  the  statute  of  1801,  ch.  35.  Cockreham  vs.  The 
StatCy  11. 

4.  The  act  of  1801,  provides,  that  ''if  any  person  shall  in- 
terrupt a  congregation  assembled  for  the  purpose  of 
worshipping  the  deity,  such  person  shall  be  dealt  with 
as  a  riolor  at  common  law."     lUd. 

5.  An  indictment  for  perjury  charged,  that  "defendant 
was  sworn  and  took  nis  corporal  oath  upon  the  holy  gos- 
pel of  jSod,  concerning  the  truth  of  the  matters  con- 
tained in  the  answer."  He  swore  that  the  matters  and 
things  therein  contained,  as  set  forth  of  his  own  knowl- 
edge, are  true,  and  those  set  forth  on  the  information  of 
others,  he  believes  to  be  true.  It  is  held,  that  the  proof 
did  not  sustain  the  charge.  In  indictments  for  perjury 
the  proot  must  strictly  sustain  the  charge.  WiUiams 
vs.  Stute, 
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6.  An  iodictment  for  a  libel  must  profess  on  its  face  to  set 
forth  an  accurate  copy  of  the  alledged  libel  in  words 
and  figures.  If  it  does  not  it  will  be  held  insufficient  on 
demurrer  or  in  arrest  of  judgment*  The  indictment 
Will  not  be  valid  if  it  profess  to  set  forth  the  libel  ac* 
cording  to  its  substance  or  efiect.  State  vs.  Brovmlaw 
and  Cummings  63. 

7.  An  indictment  charges  that  the  libel  '^contained  amongst 
other  things  in  substance  the  following  false*  malicious 
and  libellous  matters  and  things  according  to  the  tenor 
and  efiect  following  that  is  to  say."  It  is  held  that  this 
averment  professes  to  set  forth  the  substance  and  not 
the  words  of  the  libel  and  therefore  not  valid.     Ibid, 

8.  Each  specification  of  libellous  matter  must  alledge  the 
words  published  to  have  been  of  and  concerning  the 
prosecutor.     Ibid. 

9.  To  make  the  finding  of  an  indictment  valid,  there  must 
be  an  entry  on  record  showing  that  the  indictment  was 
returned  by  the  grand  jury  into  open  court,  and  when 
so  returned  and  filed,  the  endorsement  upon  it  becomes 
a  part  of  the  indictment.  It  is  not  necessary  that  the 
endorsement  on  the  indictment  should  be  on  the  min- 
utes.    Brovm  vs.  The  State,  165. 

10.  A  bill  of  indictment  for  sale  of  spirituous  liquors  to  a 
person  to  the  jurors  unknown,  is  good.  The  State  vs. 
Carter,  168. 

11.  The  putting  out  an  eye  is  a  maim,  and  an  indictment 
under  the  66th  section  of  the  penal  code  for  putting  out 
an  eye,  must  aver  the  putting  out  the  eye  wnereby  the 
party  was  maimed.     Chick  vs.  The  State,  161. 

12.  A  bill  of  indictment  must  be  signed  by  the  Attorney 
General,  and  if  signed  by  an  officer  styling  himself  So- 
licitor General  is  invalid.  There  is  no  such  officer  as 
Solicitor  General.     Teas  vs.  The  State^  174. 

13.  An  indictment  against  a  person  summoned  as  a  juror,  for 
having  falsely  sworn  as  to  his  having  formed  or  express- 
ed an  opinion  as  to  the  guilt  or  innocence  of  defendant, 
must  state  that  it  became  material  to  ascertain  whether 
the  juror  had  formed  and  expressed  an  opinion  of  the 
guilt  or  innocence  of  the  defendant,  and  that  an  issue  as 
to  the  qualifications  of  the  jurors  generally,  or  of  the 
juror  in  particular,  had  been  made  by  the  parties  and 
submitted  to  the  court.     St€Ue  vs.  Moffatt,  260. 
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14.  It  is  aa  indictable  oCkncey  under  the  act  of  1833,  cb. 
10,  sec.  2,  to  run  a  horse  race  on  or  along  a  public  road» 
although  no  bet  may  have  been  made  on  the  race.  The 
Suae  vs.  George  Fidlerj  502. 

15.  In  an  indictment,  under  the  act  of  1839,  ch.  47,  51, 
against  a  person  having  the  control  of  a  slave,  for  per- 
mitting said  slave  to  trade  in  spirituous  liquors  as  a  free 
person  of  color,  it  is  not  necessary  to  charge  that  the 
liquor  was  sold  to  a  particular  person.  The  indictment 
is  good,  if  it  simply  avers,  that  the  defendant  permitted 
said  slave  to  trade  in  spirituous  liquors  as  a  free  per- 
son of  color.     The  State  vs.  WeaJa^  522. 

INFANT. 

1.  Where  the  court  can  pronounce  the  contract  to  be  to  the 
infantas  prejudice,  it  is  void;  and  when  to  his  benefit,  as 
for  necessaries,  it  is  good;  and  when  the  contract  is  of 
an  uncertain  nature  as  to  benefit  or  prejudice,  it  is  voida- 
ble only  at  the  election  of  the  infant.  McGan  vs.  Afar- 
$hda,  121. 

2.  An  infant  may  disaffirm  a  voidable  contract  after  he  be- 
comes of  age  by  the  execution  of  another  absolute  deed 
for  the  same  property  to  a  third:  A  second  mortgage, 
however,  is  no  disaffirmance  of  a  previous  mortgage,  be- 
cause the  one  is  not  inconsistent  with  the  other.     Ibid. 

3.  An  infant  executed  a  deed  of  mortgage,  and  whilst  a 
biU  was  pending  for  the  foreclosure  of  it,  and  the  land 
conveyed  in  the  possession  of  a  receiver,  a  deed  of  trust 
was  executed  by  the  infant  to  a  third  person,  it  is  held, 
that  such  second  conveyance  was  void  and  conveyed  no 
title.    Ibid. 

INSANITY. 

1.  Where  a  will  is  impeached  on  the  ground  of  the  insani- 
ty of  testator,  it  is  incumbent  on  those  who  impeach  it, 
to  show  that  the  maker  was  not  of  sound  mind  at  the 
date  of  the  will;  and  for  this  purpose  proof  of  insanity 
both  before  and  after  the  date  of  the  will  is  admissible. 
This  proof  throws  the  <mu8  of  proof  of  sanity,  at  the 
date  of  the  will,  on  those  who  support  the  will  as  valid* 
Ford  vs.  Ford^  92. 

2.  Where  a  testator  in  a  fit  of  insanity  directs  a  will  to  be 
destroyed,  it  is  held,  that  this  did  not  amount  to  a  re- 
vocation, and  its  contents  being  ascertained,  the  will 
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can  be  set  up  by  proof,  as  other  facts  are  proven  in  a 
coort  of  juslLce.  Two  witnesses  are  not  necessary. 
Und. 

INSOLVENCY. 

1.  A  suit  in  Chancery,  for  the  settlement  of  a  partnership 
concern,  was  submitted  to  arbitration,  and  the  complain- 

'  ant  was  induced  to  take  in  discharge  of  his  claim  against 
the  partnership  a  debt  due  to  the  firm,  on  representa- 
tion of  solvency  of  the  debtor  by  the  defendant.  The. 
award  was  made  the  decree  of  the  court  assigning  the 
claim  to  complainant.  On  bill  filed  to  set  aside  the  a- 
ward,  on  the  ground  of  fraud,  it  is  held,  that  the  insol- 
vency of  the  claim  need  not  be  proved  by  a  judgment, 
and  execution  returned,  nothing  found.  The  proof  of 
insolvency  by  witnesses,  is  held  sufficient.  Broum  vs. 
Barlderodcs  19. 

2.  The  suggestion  of  the  insolvency  of  an  estate  to  the 
County  Court,  and  notice  to  creditors  to  file  their  claims, 
does  not  furnish  matter  in  bar  of  a  pending  suit.  The 
creditor  may  proceed  to  judgment,  and  if  he  does  not 
file  his  claim  he  fails  to  do  so  at  his  peril.  Campbell  vs. 
Hancock^  75. 

3.  Where  the  damages  given  by  the  jury  exceeds  those 
laid  in  the  it,  writ  is  error;  but  the  excess  may  be  remit- 

'  ted.     Ihid. 

INTEREST. 

See  Usury. 
JOINT  ACTION. 

1.  When  an  action  is  prosecuted  jointly  against  several 
and  judgment  rendered  against  one  of  the  co-defend- 
ants without  any  disposition  of  the  case  as  to  the  others, 
the  judgment  is  erroneous  and  must  be  reversed,  and  a 
venire  de  novo  awarded.     Hutchins  vs.  Sims  236. 

2.  See  Judoment;  Abatement;  Crovoder  vs,  Sime  257. 

JUDGMENT. 

1.  The  lien  of  a  judgment  upon  equitable  real  estate  will 
sustain  the  jurisdiction  of  a  Chancery  Court  to  subject 
such  estate  to  the  satisfaction  of  such  judgment  without 
a  return  of  nidla  bona,     Montgomery  vs.  McGee  234. 

2.  When  an  action  is  prosecuted  jointly  against  several 
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and  judgment  rendered  against  one  of  the  co-defend- 
ants without  any  disposition  of  the  case  as  to  the  others, 
the  judgment  is  erroneous  and  must  be  reversed,  and 
a  venire  de  novo  awarded.     Hutchins  vs.  Sims  236. 

3.  When  a  joint  judgment  is  rendered  several  persons t 
one  of  whom  did  not  plead,  it  is  held  that  such  judg- 
ment is  erroneous  as  to  all,  the  judgment  being  an  en- 
tire thing.     Williams  ^  Hubbard  vs.  Duffy  855. 

JURISDICTION  OF  COURTS  OF  LAW. 

1.  Where  a  judgment  was  rendered  on  an  attachment 
against  a  non-resident  debtor  before  the  period  of  six 
months  had  elapsed,  as  required  by  act  of  1794,  ch.  1, 
such  judgment  is  irregular  and  reversible  on  writ  of  er- 
ror, but  is  not  void.  It  is  valid,  till  reversed  and  a  sale 
of  real  estate  on  such  judgment  conveys  title.  Porter 
vs.  Partee^  16S. 

2.  Where  two  persons  sign  a  note  as  payors,  courts  of  law 
and  equity  have  concurrent  jurisdiction  to  investigate 
and  determine  the  relation  which  such  payors  bear  to 
each  other  in  regard  to  the  discharge  of  such  note.  LwA- 
ey  vs.  Smith,  299. 

3.  When  courts  of  law  and  equity  have  concurrent  juris- 
diction, and  a  judgment  is  obtained  in  a  court  at  law, 
and  the  plaintiiS*  at  law  answers  the  defendant's  bill 
without  objection  to  the  jurisdiction,  the  objection  to  the 
jurisdiction  is  waived,  and  the  court  will  do  justice  in 
the  premises.     Ibid. 

4.  A  plea  by  a  resident  of  Davidson  county,  averring  9er-> 
vice  of  the  original  writ  on  a  resident  of  Arkansas,  in 
the  county  of  Shelby,  and  a  counterpart  on  himself  in 
Davidson,  is  a  valid  plea,  not  to  the  general  jurisdiction 
of  the  court,  but  to  a  want  of  jutisdiction  of  the  person 
of  the  defendant  arising  out  of  personal  privilege. 
Shelby  Sf  Collins  vs.  Johnson  Sf  BurTc,  503. 

JURISDICTION  OF  CHANCERY  COURTS. 

J.  See  Chancery. 

2.  To  impeach  a  judgment  at  law,  in  chancery,  the  com- 
plainant must  go  upon  grounds  of  which  he  could  not 
have  availed  himself  at  law,  or  was  prevented  from 
availing  himself  of  by  the  fraud  of  the  opposite  party 
or  by  accident.     Rice  vs.  jR.  R.  Bankf  39. 
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3.  Wheie  courts  of  law  or  equity  have  concurrent  juris- 
diction, a  failure  to  make  the  defense  at  law,  does  not 
oust  chancery  of  its  jurisdiction  if  defendant  answer 
to  the  merits:  it  is  otherwise  where  the  defence  is  pure- 
ly legal.     Ibid. 

4.  A  Court  of  Chancery  will  exercise  jurisdiction  to  re- 
strain the  enforcement  of  a  judgment  obtained  by  one 
as  surety  of  a  firm,  under  the  act  of  1809,  ch.  69,  where 
it  api^ars  that  the  person  obtaining  such  judgment  was 
no  surety.     Ider  vs.  Turner ^  116. 

6.  Where  a  judgment  has  gone  against  a  party  in  a  court 
of  law,  where  he  had  an  unembarrassed  defense,  he 
cannot  be  afterwards  heard  in  equity,  unless  he  is  pre- 
vented from  making  his  defense  at  law  by  acci- 
dent or  fraud,  or  fault  of  the  other  party,  without  negli- 
gence on  his  part.     Brandon  vs.  Greeny  130. 

6-  When  a  judgment  is  obtained  against  administrator  or 
executor  within  six  months  after  qualification,  and  exe- 
cution within  less  than  twelve  months;  it  is  held  that  a 
Court  of  Chancery  has  no  Jurisdiction  to  enjoin  such 
judgment.     Roche  vs.  Washington^  142. 

7.  Where  a  specific  sum,  to  be  paid  weekly,  was  decreed 
to  be  paid  by  the  husband  to  the  wife  during  the  penden- 
cy of  a  bill  for  a  divorce,  and  the  bill  was  dismissed  be- 
fore payment;  it  is  held,  that  the  court  had  no  power  to 
enforce  the  payment  of  it  for  the  separate  use  of  the 
wife.    Persons  vs.  Persons^  183. 

8.  The  lien  of  a  judgment  upon  equitable  real  estate  will 
sustain  the  jurisdiction  of  a  Chancery  Court  to  subject 
such  judgment  without  a  return  of  nulla  bona.  Mont- 
gomery vs.  McQeej  234. 

9.  Where  two  persons  sign  a  note  as  payors,  courts  of  law 
and  equity  have  concurrent  jurisdiction  to  investigate 
and  determine  the  relation  which  such  payors  bear  to 
each  other  in  regard  to  the  discharge  of  such  note. 
Lishey  vs.  Smithy  299. 

10.  When  courts  of  law  and  equity  have  concurrent  juris- 
diction, and  a  judgment  is  obtained  in  a  court  at  law, 
and  the  plaintiff  at  law  answers  the  defendant's  bill 
without  objection  to  the  jurisdiction  it  is  waived,  and 
;he  court  will  do  justice  in  the  premises.     Ibid. 

11.  An  express  warranty  in  the  sale  of  a  slave,  in  the  ab- 
Vol.  vii.— 78 
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sence  of  fraud,  furnishes  no  jurisdiction  to  a  Court  of 
Chancery  to  enjoin  the  purchase  money.  WilUams  vs. 
McCormackf  308. 

12.  If  a  distributee  makes  a  fraudulent  representation  in  re- 
lation to  property  of  the  estate  which  is  offered  for  sale» 
without  the  knowledge  of  the  other  distributees,  their 
rights  cannot  be  affected  thereby.  The  purchaser  has 
his  remedy  against  the  distributee  who  is  guilty  of  the 
fraud.    He  cannot  enjoin  the  purchase  money.    Ibid. 

13.  Where  the  tide  to  slaves  is  clear  and  unquestionable,  a 
Court  of  Chancery  will  interpose  and  restrain  a  sale  of 
them  by  execution  against  a  stranger.  Caperton  vs. 
Huddleston,  452. 

14.  Where  two  debtors  conveyed  titles  of  slaves  to  a  trustee 
to  secure  the  payment  of  theii  respective  debts,  a  Court 
of  Chancery  will  take  jurisdiction  at  the  instance  of  the 
trustee  to  ascertain  the  validity  and  extent  of  their  con- 
flicting claims,  and  apply  the  proceeds  to  the  satisfaction 
of  the  proper  debt.    ibid. 

16.  Where  an  attachment  issues  as  auxiliary  process  to  a 
case  pending,  it  must  issue  from  and  be  returnable  to 
the  Court  in  which  the  suit  is  pending;  but  if  the  defen- 
dant compels  the  complainant  to  elect,  on  which  he  will 
proceed,  and  complainant  does  elect,  and  the  suit  in  one 
court  is  dismissed,  he  shall  not  object  afterwards  to  the 
jurisdiction.    IsoclcJcs  and  Wife  vs.  Edwards^  465. 

16.  An  attachment  bill  lies  on  all  legal  demands  whenever 
the  debtor  is  about  to  remove  himself  or  his  property 
beyond  the  limits  of  the  State.  Whether  the  defendant 
was  about  to  remove  himself  or  his.  property  beyond 
the  limits  of  the  State,  is  the  subject  matter  of  a  plea  in 
abatement.    Ibid. 

17.  The  Court  of  Chanceiy  has  no  jurisdiction  to  try  a 
mere  question  of  boundary.  Hale  vs.  Darter ^  5  Hum. 
79.     Toppys.  William,  569. 

15.  The  loss  before  registration  of  a  deed  to  land  in  the 
chain  of  a  person's  title,  is  a  casualty  seriously  endan- 
gering his  title,  and  he  has  a  right  to  the  aid  of  a  Court 
of  Chancery,  either  to  have  the  legal  title  vested  in  him 
as  against  the  grantor  and  his  representatives,  or  if  lost, 
to  have  the  deed  set  up  and  established  as  in  all  other 
cases  of  deeds.    Hord  vs.  Baugh,  576. 
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JURORS. 

See  Perjury. 

JURY. 

Too  much  strictness  cannot  be  used  to  keep  a  jury 
charged  with  the  life  and  liberty  of  a  citizen,  from  ming- 
ling with  the  community  during  their  deliberations- 
ana  the  more  especially  when  there  is  any  excitement 
for  or  against  the  prisoner.      Cochran  vs.  StaUy  544. 

LANDLORD  AND  TENANT. 

1.  A  party  whose  land  is  sold  by  execution  against  him, 
while  he  is  in  possession  of  the  premises,  is  a  qwasi  tenr 
ant  of  the  purchaser,  and  cannot  dispute  his  title;  aliter^ 
where  be  is  not  in  possession.     Wood  vs.  Titmer,  517. 

2.  Where  land  was  sold  at  execution  sale  and  after  the  sale 
the  original  owner  who  was  not  in  possession  atthe  time 
of  the  sale,  rents  the  land  to  a  third  person,  it  is  held 
that  the  relation  of  landlord  and  tenant  existed  between 
the  parties  and  that  the  tenant  who  purchased  the  title 
of  the  purchaser  at  execution  sale  could  not  set  up  the 
title  of  such  purchaser  against  the  original  owner.    Ibid* 

LARCENY. 

1.  Proof  that  a  slave  ran  away  from  his  owner  while  at- 
tempting to  correct  him,  and  was  afterwards  found  in 
the  possession  of  the  prisoner,  who  claimed  him  as  his 
own,  not  sufficient  to  sustain  a  conviction  for  negro  steal- 
ing.    Carey  vs.  State^  499. 

2.  The  corpus  delicti  must  be  made  out,  in  some  mode,  by 
])ositive  or  presumptive  testimony,  before  the  presump- 
tion of  guilt  arising  from  possession  will  attach  to  tne 
accused,  and  the  onm  of  exculpation  be  thrown  upon 
him.     Ibid. 

3.  Tyner  vs.  The  State^  5  Hum.  383,  referred  to  and  ap- 
*  proved.     Ibid* 

LAW  AND  FACT. 

Whether  bank  notes  circulate  as  currency  is  a  question 
of  fact  and  not  of  law,  and  the  court  cannot  know  that 
the  notes  of  a  bank,  established  by  a  public  law,  circu- 
late as  currency.  The  fact  must  be  proved.  State  vs. 
Shdtony  31. 
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LEASE. 

See  LANDiiORD  and  Tbnant.  ^ 

LEGACY. 

1.  See  Will;  Executor. 

2.  Where  a  specific  slave  was  bequeated  to  a  legatee,  and 
be  had  held  possession  of  such  slave  for  seven  or  eight 
years,  with  the  knowledge  of  the  executor:  It  is  held, 
that  his  assent  to  the  legacy  was  given;  but  where  the 
will  made  no  specific  bequest,  the  action  of  the  execu- 
tor assigning  the  slave,  was  required  to  give  tide. 
Squires  vs.  OU,  454. 

LEGITIMACY. 

A  child  born  in  wedlock  is  presunied  to  be  legitimate, 
and  this  presumption  arises  from  the  presumption  of 
the  wife's  chastity.  The  presumption  of  legitimacy, 
however,  yields  to  satisfactoxy  negative  proof.  Cannon 
vs.  Cannonj  410. 

LEVY. 

1.  To  make  a  sale  of  real  estate  valid,  the  return  of  the 
levy  and  sale  must  ffive  such  a  description  of  the  estate, 
that  purchasers  shall  have  the  means  of  knowing  what 
land  is  to  be  sold,  so  as  to  form  some  estimate  of  its 
value;  and  secondly,  there  must  be  such  an  ascertain- 
ment of  its  identity  in  such  return,  as  shall  prevent  one 
piece  of  land  fiom  being  sold  and  another  conveyed. 
Gibbs  vs.  Thompson/ 179. 

2.  Where  there  are  several  defendants  in  an  execution, 
and  there  is  a  finding  of  no  personal  property  as  to  one 
of  the  defendants,  the  execution  may  be  then  levied  on 
his  real  estate.  It  need  not  appear  by  the  return,  that 
the  personal  pxoperty  of  all  the  defendants  is  exhausted 
before  real  estate  may  be  seised.  Crowder  vs.  Sims, 
267. 

LIBEL. 

1.  An  indictment  for  a  libel  must  profess  on  its  face  to  set 
forth  an  accurate  copy  of  the  alledged  libel  in  words 
and  figures.  If  it  does  not  it  will  be  held  insufficient 
on  demurrer  or  in  arrest  of  judgment.  The  indictment 
will  not  be  valid  if  it  profess  to  set  forth  the  libel  ac- 
cording to  its  substance  or  efiect.  State  V8^  Broumhwy 
68. 
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2.  An  indictment  charges  that  the  libel  ^'contained  amongst 
other  things  in  substance  the  following,  that  is  to  say." 
It  is  heldi  that  this  averment  professes  to  set  forth  the 
substance  and  not  the  words  of  the  libel,  and  therefore 
not  valid.     Ibid. 

3.  Each  specification  of  libellous  matter  must  alledge  the 
words  published  to  have  been  of  and  concerning  the 
prosecutor.     Ibid. 

4.  Prosecutions  for  libels  have  always  been  regarded  with 
jealousy,  and  the  greatest  strictness  has  been  required 
in  the  pleadings.     Ibid. 

LIEN. 

1.  See  Partner. 

2.  The  lien  of  a  judgment  upon  equitable  real  estate  will 
sustain  the  jurisdiction  of  a  Chancery  Court  to  subject 
such  estate  to  the  satisfaction  of  such  judgment  without 
a  return  of  nulla  bona.    Montgomery  vs.  McQee^  234. 

3.  A  vendor  of  land,  when  the  purchase  money  has  not 
been  paid,  can  enforce  his  lien  against  a  trustee  and 
cestui  que  trustj  to  whom  it  has  been  conveyed  to  secure 
pre-existing  debts  without  notice  of  such  lien.  Broum. 
vs.  VanlieVy  239. 

LIFE  ESTATE. 

1.  See  Hebcaindeb. 

2.  The  will  of  Willis  provided,  that  the  profits  arising 
from  the  labor  of  two  slaves  should  go,  under  the  di* 
rection  of  the  executor,  to  the  use  of  George  Squires  and 
wife  and  family,  during  the  natural  life  of  Sally  Squires; 
that  at  her  death  the  said  negroes  to  be  the  lawful  pro- 
perty of  the  children  of  George  and  Sally  Squires;  and 
if  there  should  be  an  increase  of  said  negroes,  the  exe- 
cubr,  as  said  children  marry  or  become  of  age,  is  to 
furnish  them  with  one  a  piece,  as  the  case  may  be:  It 
is  held,  that  this  will  vested  a  beneficial  interest  in  Sally 
Squires,  not  only  to  the  original  stock  but  to  the  increase, 
and  at  her  death  the  whole  to  be  equally  divided  among 
the  children  of  George  and  Sally  Squires.  Sguiret  vs. 
Oldy  464. 

3.  James  Jordan  made  a  deed  of  gift  in  substance  as  fol- 
lows: *<Iq  consideration  of  the  love  and  regard  that  I 
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have  for  my  daughter,  Martha  Evans,  I  have  loaned  to 
her  the  following  negroes,  &c.,  for  her  support  and  no 
others,  except  she,  the  said  Martha,  should  have  issue  or 
heirs  of  her  body,  and  in  that  case  I  loan  said  negroes 
to  her  and  her  heirs  for  their  mutual  support.  And  if 
said  negroes  should  remain  in  possession  of  said  Martha 
until  her  death,  and  «he  should  have  legal  heirs  of  her 
body,  I  give  said  negroes  with  their  increase  to  them.^' 
Held  9  that  a  life  estate  was  given  to  Martha  Evans,  and 
a  valid  remainder  to  her  children  living  at  her  death. 
Evsan  ys^  Wdlsf  559. 

LIMITATION  ON  SUITS. 

1.  The  open,  adverse,  and  continued  possession  of  proper- 
ty* by  one  claiming  to  be  owner,  to  whom  it  is  fraudu- 
lently conveyed,  is  a  fact  to  be  made  out  affirmatively 
by  him,  who  insists  upon  the  protection  of  the  statute  of 
limitations.     Tubb  vs.  fVilHanUj  367. 

2.  The  statute  of  Elizabeth  and  the  act  of  1804,  enables 
creditors  to  subject  the  specific  proper^,  fraudulently 
conveyed,  while  in  the  hands  of  the  fraudulent  donee  or 
vendee,  to  the  satisfaction  of  their  claims;  but  they  do 
not  enable  them  to  claim  the  proceeds  of  sale  of  pro- 
perty. Nor  do  they  enable  such  judgment  creditors  to 
reach  notes  assigned  to  the  fraudulent  vendee  for  money 
actually  advanced,  or  as  indemnity  for  part  of  the  pro- 
perty miudulently  convened,  subsequently  got  posses- 
sion of,  and  made  way  vsrith  by  such  fraudulent  vendee, 
merely  upon  the  ground,  that  in  the  conveyance  of  spe- 
cific property,  the  parties  committed  a  fraud  against 
creditors.    lbid.\ 

3.  To  perfect  title  by  the  bar  of  statute  of  limitations,  the 
possession  must  be  under  a  title  purporting  to  convey  an 
mheritance,  a  title  which  shall  descend  to  heirs,  be  sub- 
ject to  execution  sale,  or  sustain  an  action  of  ejectment 
on  behalf  of  the  plaintiff.  Seven  years  possession,  un- 
der a  title  bond)  does  not  make  a  title  which  is  subject 
to  execution  sale.    Narris  vs.  EUis^  463. 

MAIMING. 

The  putting  out  an  eye  is  a  maim,  and  an  indictment 
under  the  65th  section  of  the  penal  code  for  putting  out 
an  eye,  must  aver  the  putting  out  the  eye  whereby  the 
party  was  maimed.     Chick  vs.  The  States  161. 
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MANDAMD8. 

The  judiciary  has  no  power  to  award  a  mandamus  to 
the  Justices  of  the  County  Court  to  compel  the  assess- 
ment of  taxes  for  the  payment  of  county  debts.  Jus- 
tices of  Cannon  County  vs.  Hoodenpyle  et  aL^  145. 

MANSLAUGHTER. 
See  Homicide. 

MARRIAGE. 

A  certified  copy  of  a  marriage  license,  with  the  certified 
certificate  of  the  marriage,  is  not,  under  the  16th  sec- 
tion of  the  act  of  1829,  conclusive  proof  of  the  mar- 
riage. The  certificates  may  be  proved  to  be  forgeries, 
or  acts  of  unauthorized  persons.     Rice  vs.  The  State^  14. 

MISTAKE. 

If  A.  pay  money  to  B.  for  the  use  of  C,  to  whom  he  is 
not  indebted,  by  mistake,  intending  to  have  paid  it  for 
the  use  of  D.  to  whom  he  owed  it.  This  will  not  give 
D.  a  right  of  action  against  E.  for  the  money.  There  is 
no  privity  of  contract  between  the  parties.  The  right 
of  action  lies  with  A.  to  recover  it  back  as  money  paid 
by  mistake.     Wilson  vs.  Gfreer,  513. 

MORTGAGE. 

1.  The  character  of  a  conveyance  is  determined  in  equity 
by  the  clear  and  certain  intention  of  the  parties;  and 
any  agreement  in  the  deed,  or  in  a  separate  instrument, 
showing  that  the  parties  intended  that  the  conveyance 
should  operate  as  a  security  for  the  repayment  of  mo- 
ney, will  make  it  a  mortgage,  and  give  to  the  mortgagor 
the  right  of  redemption;  and  any  agreement  at  the  time 
of  the  loan,  to  purchase  for  a  given  price  in  case  of  de- 
fault, is  not  permitted  to  interfere  with  the  right  of  re- 
demption.    ilfc6ra?i  vs.  Marshall, 'i21. 

3.  An  infant  executed  a  deed  of  mortgage,  and  whilst  a 
bill  was  pending  for  the  foreclosure  of  it,,and  the  land 
conveyed  in  the  possession  of  a  receiver,  a  deed  of 
trust  was  executed  by  the  infant  to  a  third  person,  it  is 
held,  that  such  second,  conveyance  was  void  and  con- 
veyed no  title.     Ibid. 

3.  A  sale  of  mortgagee's  interest  in  land  by  decree  against 
him  alone  conveys  no  title;  the  debt  is  the  principal  and 
the  land  mortgaged  only  an  incident.    Ibid.  « 
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4.  See  Bumpas  vs.  Dotson  310;  WM  ^Foster  vs.  Patterson 
431. 

MOTION. 

1.  A  sheriff  cannot  amend  his  return  so  as  to  avoid  a  mo- 
tion pending  against  him;  neither  can  his  deputy,  so  as 
to  discharge  his  principal.  Howard  vs.  Union  Bank^ 
26. 

2.  An  execution  was  in  the  name  of  the  President  and  Di- 
rectors of  the  Bank  of  Tennessee,  and  a  motion  for  the 
non-return  of  said  execution  was  made  in  the  name  of 
the  President,  Directors  and  Conapany  of  the  Union 
Bank  of  the  State  of  Tennessee.  This  is  an  immaterial 
variance.     Ibid. 

3.  Bond  and  security  for  cost  in  a  motion,  is  not  essential 
to  the  jurisdiction  of  the  court.  If  a  motion  to  dismiss 
on  that  ground  be  not  made  in  the  Circuit  Court,  the  ob- 
jection is  waived.     Ibid. 

4.  A  judgment,  by  motion,  against  an  officer  and  a  part  of 
his  sureties,  is  erroneous;  unless  a  surety  be  dead  and 
have  no  administrator,  or  none  known.  Gibson  vs. 
Martin^  127. 

6.  The  non-return  of  an  execution  must  be  affirmatively 
proven,  to  authorize  a  judgment  by  motion.     Ibid. 

6.  On  a  motion  for  a  non-return  of  ^Ji.fa.y  the  insufficiency 
of  the  return  cannot  be  proved  by  a  copy.    Ibid. 

7.  Since  the  passage  of  the  act  of  1844,  ch.  104,  the  col- 
lector of  taxes  must  give  bond  annually,  and  no  motion 
under  the  statute  lies  on  k  bond  given  for  two  years: 
such  a  bond,  however,  is  a  good  bond  at  common  law. 
Boughton  vs.  State,  193. 

8.  Where  a  Sheriff  received  an  execution  a  few  weoks  be- 
fore his  term  of  service  expired:  It  is  b^ld,  that  unless 
he  had  made  a  levy  before  the  expirfiition  of  his  teroi«  he 
had  no  power  to  act  on  it  afterwards,  and  that  his  sure- 
ties ^ould  not  be  liable  for  a  non-return  of  it.  Fondrin 
vs.  Planters*  Bank^  447. 

MURDER. 

See  Homicide. 

NECESSITIES. 
*  See  Infant. 
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NEGOTIABLE  PAPER. 

1.  Where  a  notary's  book  contained  an  entry  of  protest  for 
non-payment  and  of  notice  given »  and  he  stated  that  he 
was  in  the  habit  of  making  such  entries  at  the  happen- 
ing of  the  event,  his  belief^  based  upon  such  entry,  is 
good  evidence.  It  was  not  necessary  that  he  should 
swear  that  he  had  a  recollection  of  the  protest  and  no- 
tice.    Bank  of  Tennessee  vs.  Cawanj  70. 

2.  Parol  evidence  is  admissible  to  prove  an  agreement,  on 
the  assignment  of  negotiable  paper,  to  waive  demand 
and  notice.     Dick  vs.  ilartin^  263. 

3.  Debt  will  not  lie  by  endorsee  against  his  immediate  en- 
dorser.    Frierson  S(  Hughes  vs.  Reeves^  359. 

4.  An  action  of  debt  will  lie  at  the  suit  of  the  drawee 
against  the  drawer  of  a  bill  of  exchange.  Shatrpe  vs. 
Fowlkes  4r  QuarleSf  512. 

5.  Rogers,  for  a  valuable  consideration,  endorsed  the  note 
of  Cain  to  Hall  in  the  following  words:  ''I  assign  the 
within  note  to  A.  G.  Hall  for  value  received  of  him." 
Hall  sued  Rogers  as  a  guarantor,  and  upon  trial,  ofiered 
parol  evidence  to  show  that  at  the  time  •of  the  assign- 
ment, and  for  the  new  and  valuable  consideration  then 
passing  between  them,  Rogers  agreed  to  pay  the  note  if 
It  could  not  be  made  out  of  the  maker.  Held,  that  the 
evidence  was  competent,  and  should  have  been  admit- 
ted.    HaU  vs.  Rogers,  536. 

6.  Where  a  guarantor  becomes  responsible  by  some  new 
and  original  undertaking  between  himself  as  endorser, 
and  the  endorsee,  new  contracting  parties,  and  which  is 
collateral  to  the  original  contract, — ^as  when  the  payee 
of  a  bill  sinffle  or  promissory  note  endorses  it  for  a  val- 
uable Consideration  and  guarantees  the  payment  thereof 
to  the  endorsee, — such  guaranty  is  not  a  collateral  un- 
dertaking to  pay  the  debt  of  another,  but  a  direct  and 
immediate  promise  supported  by  a  good  consideration, 
and  therefore  not  within  the  statute  of  frauds  and  per- 
juries, and  may  consequently,  be  proven  by  paroL     Ibid. 

7.  In  the  case  of  a  guaranty,^  the  guarantor  contracts  that 
upon  the  dishonor  of  the  note,  he  will  pay  the  amount 

^upon  a  presentment  being  made  to  the  maker,  and  no- 
tice of  the  dishonor  given  him  within  a  reasonable  time; 
and  this  reasonable  time  is  ordinarily  measured  by  the 
fact,  whether,  by  the  omission  to  make  due  presentment 
at  the  maturity  of  the  note,  and  to  give  him  due  notice 
Vol.  vii.— 79 
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of  the  dishonor,  he,  the  guarantor,  has  saetatned  any 
loss  or  injury.  If  he  has,  then  he  is  exonerated  pro 
UaUo;  if  he  has  not,  then  be  is  liable  for  the  whole  note. 
lini. 

8.  When  the  payee  of  a  note  or  bill  single  endorses  it  for 
a  valuable  consideration,  upon  a  new  and  original  un- 
dertaking between  himself  as  endorser  and  the  endor- 
see, and  guaranties  the  payment  thereof — debt  will  lie 
upon  the  guaranty.  See  Ilail  vs.  Rogen^  ante  p.  526. 
ex.  gr.  Brown  brought  an  action  of  debt  against  Busseji 
on  the  following  endossement:  ^'I  guarantee  the  pay- 
ment of  the  within  note  to  A.  Brown,  for  value  received." 
Held,  that  the  action  was  properly  brought.  Brawn  vs. 
Biusetf^  673. 

9.  The  protest  of  a  bill  of  exchange,  is  to  be  made  accord- 
ing to  the  law  of  the  place  where  the  bill  is  payable. 
Carter  vs.  Union  Bank^  54d. 

10.  As  a  general  rule,  a  foreign  bill  must  be  presented  for 
payment,  and  demand  of  payment  made,  by  the  notary 
m  person — a  presentment  and  demand  by  deputy  not 
being  sufficient.    Ibid. 

11.  But  where  an  instrument  of  protest  was  ofiered  in  evi- 
dence, which  was  made  in  New  Orleans,  and  stated  on 
its  face  that  the  notary,  by  his  deputy,  &c«,  presented, 
&c.;  and  where  it  was  shown,  that  by  the  law  of  Louisi- 
ana, each  notary  public  in  New  Orleans  was  authorized 
to  appoint  one  or  more  deputies,  to  assist  him  in  making 
protests  and  delivering  notices,  with  certain  piDvisos: 
It  was  held,  that  the  protest  was  properly  admitted  in 
evidence.    Ibid. 

12.  The  name  of  a  place  annexed  to  the  indorsement  of  a 
party  to  a  bill  or  note,  it  part  of  the  endorsement,  and 
will  authorize  the  holder  to  send  the  notice  of  protest  to 
that  place.     Ibid. 

NEW  TRIAL. 

1.  The  act  of  1801,  ch.  6,  sec.  59,  which  provides  that 
not  more  than  two  new  trials  shall  be  granted  to  the 
same  party,  does  not  apply  to  cases  where  the  record 
shows  upon  its  face  error  in  the  verdict  of  the  jury,  or 
irregularity  amounting  to  error  in  the  proceedings. 
Wilson  V3.  OreeTy  513. 

2.  When,  therefore,  three  new  trials  were  granted  to  the 
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defendant,  but  in  each  trial  the  verdict  v^as  for  more 
than  the  [^aintifF  could  claim  in  any  court,  and  on  the 
third  trial  there  were  but  eleven  jurors,  all  of  which  ap- 
peared on  the  record;  it  was  held  that  the  act  of  1801, 
did  not  apply.    Ibid. 

3.  In  criminal  cases  the  court  will  weigh  the  testimony, 
and  if  it  preponderate  against  the  verdict,  they  will 
grant  a  new  trial.     Capeland  vs.  The  State^  479. 

4.  Gilbert  was  found  guilty  of  murder  on  circumstantial 
evidence,  and  one  oi  the  circumstances  adduced  in  proof 
against  him,  was  that  blood  was  seen  on  his  clothes  on 
the  day  the  murder  was  committed,  and  after  it  was 
committed.  On  a  motion  for  a  new  trial,  he  introduced 
his  affidavit,  in  which  he  stated  that  he  was  surprised 
by  the  introduction  of  this  proof,  and  tlf^t  the  blood  was 
thrown  on  his  clothes  by  an  opossum,  which  he  had 
caught  on  that  day.  He  also  introduced  the  affidavit  of 
a  man,  who  stated  that  he  had  seen  Gilbert  on  that  day 
with  the  opossum  hanging  by  his  side.  The  court  holds 
that  this  was  a  case  of  negligence  and  not  of  surprise, 
within  the  rule  of  the  k\^,  and  that  the  grounds  laid 
were  not  sufficient  to  authorize  the  granting  a  new  trial. 
QUbert  vs.  Statet  524. 

6.  In  criminal  cases  affecting  the  life  and  liberty  of  a  citi- 
zen, the  Supreme  Court  will  scrutinize  and  weigh  the 
testimony  adduced,  and  grant  a  new  trial,  if,  in  their 
judgment,  it  preponderates  against  the  conviction. 
Cochran  Vs.  State^  544. 

6.  ,  Where  a  juror's  affidavit  was  filed,  stating  that  he  be- 
lieved the  prisoner  was  innocent,  and  that  he  assented 
to  a  verdict  of  guilty,  under  the  belief  induced  by  the 
assertions  of  his  fellow  jurors,  that  there  were  fatal  de- 
fects in  the  proceeding  which  would  prevent  the  prison- 
er from  being  sent  to  the  penitentiary,  and  that  the  Gov- 
ernor would  pardon  the  defendant  if  recommended  to 
merc^  in  the  verdict;  Held,  sufficient  to  set  aside  the 
verdict.    Ibid. 

NON  EST  FACTUM.       . 
See  Escrow. 
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NOTARY  PUBLIC. 

1.  Where  a  notary's  book  conlained  an  entry  of  protest 
for  non-pay a:ent  and  of  notice  given,  and  faie  stated  that 
he  was  in  the  habit  of  making  such  entries  at  the  hap- 
pening of  the  event,  his-belief,  based  upon  such  entrVt 
IS  good  evidence.  It  was  not  necessary  that  he  should 
swear  that  he  had  a  recollection  of  the  protest  and  no- 
tice.    Bank  of  Tennessee  vs.  Cotvan,  70. 

2.  See  Negotiable  Paper. 

NOTE.  PROMISSORY. 

1.  See  Neootiablb  Paper. 

2.  The  date  of  payment  of  a  promissory  cannot  be  post- 
poned beyond  the  time  specified   in  its  face  by  parol 

Sroof,  except  by  fraud,  accident  or  mistake  the  note 
oes  not  contain  the  true  stipulations  of  the  contract. 
Campbell  vs.  UpshaWy  185. « 

NOTICE. 

See  Negotiable  PAi»EB. 

OBLIGOR. 

Many  obligors  may  adopt  one  seal  or  one  scroll;  and  the 
question  as  to  whether  the  instrument  is  sealed  or  un- 
sealed, is  one  of  intention,  and  the  oniLS  lies  on  the  plain- 
tiff to  prove  that  the  party  adopted  the  seal  or  scrolL 
HMis  vs.  Pmi,  222. 

OCCUPANT. 

1.  By  virtue  of  the  6th  section  of  the  act  of  1837}  ch.  2» 
no  enterer  of  Ocoee  lands  shall  dispossess  any  set- 
tler who  may  have  made  improvements^  until  such  im- 
prov/ements  shall  have  been  paid  for.  This  statute  is 
imperative,  and  the  courts  have  no  power  to  dispense 
with  its  requisitions.  It  applies  also  to  the  assignee  of 
the  settler.     Peck  vs.  Eakiny  22. 

2.  A  commissioner  to  value  improvements  on  land  in  the 
Ocoee  District,  under  7th  section  of  the  act  of  1837, 
ch.  2,  cannot  be  appointed  by  the  deputy  of  the  entiy 
taker.  He  can  only  be  appointed  by  the  principal. 
Coffee  vs.  TuckeTf  49. 

3.  See  Tymanntis  vs.   Williams,  SO. 
OFFICER. 

See  Sheriff;  Constable;  Levy. 
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ORDER  OF  SALE. 

1.  Where  the  defendant  rested  his  title  to  real  estate  sued 
for  upon  a  sale  of  mortgaged  premises,  by  order  of  a 
Court  of  Cbancery,  and  there  was  no  order  of  sale,  and 
confirmation  of  the  sale,  appearing  on  ihe  record  intro- 
duced as  evidence  of  title.  It  is  held>  that  the  complain* 
ant  should  not  be  permitted  to  urge  this  objection, 
when  the  validity  of  the  decree  and  sale  had  been  as- 
sumed by  the  parties  in  the  pleadings.     Windle  vs.  Cof' 

fee,  420. 

2.  When  a  decree  directed  that  real  estate  be  exposed  to 
public  sale  to  the  highest  bidder  for  cash,  at  a  specified  ^ 
time  and  place,  and  the  Marshal  made  a  deed,  reciting 
that  he  sold  upon  an  order  of  sale  and  a  copy  of  the 
decree:  It  is  held,  that  the  sale  was  valid,  though  the 
record  exhibited  no  order  of  sale  or  confirmation  of 
such  sale.     Ibid. 

PAROL. 

1.  Parol  proof  is  admissible  to  prove  that  a  note  sued  on 
was  the  specific  note  intended  to  be  secured  by  deed 
of  trust.     Kirkpatrick  vs.  School  Commissioners^  226. 

2.  Parol  evidence  is  admissible  to  prove  an  , agreement,  on 
the  assignment  of  negotiable  paper,  to  waive  demand 
and  notice.    Dick  vs.  Mardfii  268. 

3.  A  parol  promise  made  at  theHime  a  bill  single  was*eke-'''-^  . 
cuted,  not  to  enforce  the  collection  of  it  till  a  given  tiriie**  '^  •^•^i 
after  it  falls  due,  cannot  be  enforced  in  Chancery.     Htm-  \ 
cock  and  Powell  vs.  Edwards,  349. 

4.  A  parol  defeasance  cannot  be  pleaded  at  law  to  defeat 
an  agreement  under  seal     Williams  vs.  Terrell,  651. 

PARTIES. 

1.  A  suit  to  establish  the  validity  of  a  will,  is  a  proceed- 
ing in  rem;  all  persons  interested,  for  or  against  the  will, 
have  a  right  to  be  made  parties,  and  the  judgment  binds 
all  persons,  whether  parties  to  the  record  or  not  The 
court  in  which  the  issue  is  formed  and  tried,  must  have 
all  necessary  power  to  permit  parties  on  the  record  to 
withdraw,  and  new  parties  to  be  made  to  answer  the 
purposes  of  justice.     Patton  vs.  AUison,  320. 

2.  A  deed  conveying  property  to  Mary  and  her  children, 
vested  Mary  with  a  joint  interest  in  the  property,  and 
(she  being  dead)  her  representative  should  be  made  a 
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party  to  a  bill  for  the  recovery  of  the  property  conveyed. 
Oray  vs.  HaySf  588. 

3.  Upon  the  allowance  of  a  demurrer  for  want  of  proper 
parties,  the  decree  should  not  be,  that  the  bill  be  dis- 
missed, but  that  it  stand  over,  with  leave  to  amend,  by 
adding  the  proper  parties*    Ibid. 

PARTITION. 

1.  An  application  to  open  the  biddings  in  the  case  of  a  sale 
of  estate  for  division,  rests  on  different  grounds  from  a 
forced  sale  at  the  instance  of  creditors.  In  a  sale  for  di- 
vision, the  proprietors  have  the  right  and  power  to  direct 
and  control  to  a  much  greater  extent  the  time  and  man- 
ner of  the  sale.    Dowddson  vs.  Young  Sf  Coker,  266. 

2.  The  act  of  1787,  ch.  17,  sec.  1,  which  provides  that  the 
return  of  the  commissioners  in  a  partition  suit  shall  be 
made  under  their  seals,  is  merely  directory,  and  does 
not  vitiate  the  record  of  partition  where  the  direction 
has  not  been  complied  with, — ^the  return  having  been 

•  received   and  made  part  of  the  record  of  the  court. 

Bledsoe  vs.  WUeyt  507. 

PARTNERS. 

1.  Where  a  partner  sells  his  interest  in  a  partnership  con- 

fg^  Afttjtjftcf-y  cern,  he  has  no  lien^  the  partnership  debts  for  which 

Uau/p^  jLccn^  ^®  ^*  liable.    Whenne  retired,  he  trusted  to  the  person- 
^*^  al  covenant  of  his  assignees.     Smith  vs.  Eduxirdsf  106. 

2.  If  land  be  purchased  with  partnership  funds,  it  is  in 
equity  partnership  property,  though  the  title  be  in  one 
of  the  partners.     Boyers  vs.  Elliott^  204. 

3.  Where  a  partner  executed  a  note  in  the  firm  name  to 
raise  his  share  of  the  capital  stock,  and  such  note  was 
executed  to  a  person  ignorant  of  that  fact,  the  firm  was 
responsible  for  the  note,  and  the  other  partner  entitled 
to  his  bill  for  contribution.  This  bill  for  contribution 
could  be  defeated  however  by  proof  under  appropriate 
pleadings,  showing  that  defendant  had  paid  his  propor- 
tion of  the  debts  of  the  firm. .  Fletcher  vs.  Browut   385. 

PERJURY. 

1.  An  indictment  for  perjury  charged,  that  ^'defendant  was 
sworn  and  took  bis  corporal  oath  upon  the  holy  gospel 
of  God,  concerning  the  truth  of  the  matters  contained 
in  the  answer."    He  swore  that  the  matters  and  things 
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therein  contained,  as  set  forth  of  bis  own  knowledge, 
are  true,  and  those  set  forth  on  the  information  of  oth- 
ers, he  believes  to  be  true.  It  is  held,  that  the  proof 
did  not  sustain  the  charge.     fViUiams  vs.  StatCf  47. 

2.  An  indictment  against  a  person  summoned  as  a  juror, 
for  having  falsely  sworn  as  to  his  having  formed  or  ex- 
pressed an  opinion  as  to  the  guilt  or  innocence  of  de* 
fendant,  must  state  that  it  became  mateiial  to  ascertain 
whether  the  juror  had  formed  and  expressed  an  opinion 
of  the  guilt  or  innocence  of  the  defendant,  and  that  an 
issue  as  to  the  qualifications  of  the  jurors  generally,  or 
of  the  juror  in  particular,  had  been  made  by  the  parties 
and  submitted  to  the  court..  State  vs.  Moffait^  250. 

PEDLERS. 

1.  A  warrant,  charging  the  defendant  with  ^'hawking  and 
peddling  without  license  as  required  by  law,"  is  suffi- 
ciently specific,  and  a  valid  warrant  under  the  act  of 
1838,  ch.  167.     State  vs.  SprinJchy  36. 

PLEADINGS. 

1.  To  an  action  of  assumpsit  the  defendant  pleaded  non- 
assumpsit,  payment,  and  accord  and  satisfaction,  and 
the  jury  returned  a  verdict,  that  defendant  did  assume 
and  undertake  as  charged.  Held,  that  this  verdict,  in 
legal  effect,  negatived  all  the  pleas  of  defendant.  Mar- 
tin vs.  WiUiamSf  220. 

2.  A  note  or  bill  single  declared  on  can  only  be  made  a 
part  of  the  record,  by  a  bill  of  exceptions  or  by  the 
pleadings.     WHliams  8f  Hubbard  vs.  Dt^^  255. 

3.  When  a  joint  judgment  is  rendered  several  persons, 
one  of  whom  did  not  plead,  it  is  held  that  such  judg- 
ment is  erroneous  as  to  all,  the  judgment  being  an  en- 
tire ^ing.    Ibid. 

4.  Where  the  administrator  pleaded  to  a  scire  facias  against 
him,  that  he  did  not  waste  or  consume  the  assets  of  his 
intestate,  and  the  plaintiff  replied,  and  a  verdict  was 
found  for  the  plaintiff;  it  is  held,  that  though  the  plea 
was  bad,  the  plaintiff  was  entitled  to  his  judgment. 
Cude  vs.  Spence,    278. 

5.  A  party  who  has  covenanted  that  his  title  is  superior  to 
that  of  all  others,  cannot  plead  that  the  plaintiff  was 
informed  that  defendant  would  not  covenant  against  the 


642  INDEX. 

PLEADINGS— Coniinwed. 

title  of  a  particular  person  named;  and  the  refusal  to 
receive  such  a  plea  is  not  error.  Daniel  ^  Murphy  vs. 
McClelland,  298. 

6.  Where  the  defendant  vested  his  title  to  real  estate  sued 
for  upon  a  sale  of  mortgaged  premises,  by  order  of  a 
Court  of  Chancery,  and  there  was  no  order  of  sale,  and 
confirmation  of  the  sale,  appearing  on  the  record  intro- 
duced as  evidence  of  title:  It  is  held,  that  the  complain- 
ant should  not  be  permitted  to  urge  this  objection,  when 
the  validity  of  the  decree  and  sale  had  been  assumed 
by  the  parties  in  the  pleadings.     Windle  vs.  Coffee,  420. 

7.  The  word  '4ssue"  is  often  q^d  as  a  namen  coUectivum, 
and  the  phrase  '4ssue  joined''  may  embrace  various  dis- 
tinct grounds  of  defence.  Pointer  Sf  Thompson  vs.  Rust, 
632. 

8.  Therefore,  where  the  defendant  pleaded  two  distinct 
pleas  to  the  plaintifTs  declaration,  upon  each  of  which 
issue  was  taken,  and  a  jury  was  sworn  to  try  the  issue 
joined,  &c.,  and  their  verdict  was,  that  they  find  the  is^ 
sue  in  favor  of  the  plaintiff,  and  a  judgment  was  ren- 
dered accordingly.  It  was  held,  there  was  no  error. 
lUd. 

POSSESSION. 

See  Limitation  on  Sxjits. 

PRACTISE, 

It  is  not  necessary  to  copy  into  the  record,  the  rules 
which  were  taken  in  bringing  a  cause  to  a  hearing,  un- 
less some  question  has  been  made  in  reference  thereto 
in  the  court  below,  and  the  preparatory  proceedings 
will  be  presumed  to  be  regular.     oparJcs  vs.  Whke,  86. 

PRESUMPTION. 

See  Legitimact. 

PRESENTMENT. 

See  Indictment. 

PRINCIPAL  AND  SURETY. 
See  SvBBTT. 
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PRIVILEGE. 

1.  Where  the  State  sells  a  privilege,  it  cannot  complain  of 
the  necessary  consequences  of  the  exercise^  Tymannus 
vs.   fViUiamSi  80. 

2.  Matter  in  abatecbent,  arising  out  of  pergonal  privilege, 
can  only  be  pleaded  in  person,  and  not  by  an  attorney  of 
the  court.  An  appearance  by  attorney  waives  the  ob- 
jection to  the  process^  and  gives  the  court  jurisdiction. 
Shelby  ^  Collins  vs.  Joknsan  ^  BurTc^  503. 

3.  A  plea  by  a  resident  of  Davidson  county,  averring  ser- 
vice of  the  original  writ  on  a  resident  of  Arkansas,  in 
the  county  of  Shelby,  and  a  counterpart  on  himself  in 
Davidson,  is  a  valid  plea,  not  to  the  general  jurisdiction 
of  the  court,  buttoa#;vant  of  jurisdiction  of  the  person 
of  the  defendant  arising  out  of  personal  privilege.    Ihid. 

PRIVITY. 

1.  Where  an  agent  paid  out  the  monqy  of  his  principal  in 
discharge  of  a  debt  due  by  another:  It  is  held,  that  the 

erincipad  had  no  cause  of  action  against  him  for  whosd 
euefit  his  money  had  been  paid.    No  one  can  be  made 
a  debtor  without  his  consent.     Young  vs.  DibreUf  270. 

2."  If  A.  pay  money  to  B.  for  the  use^of  C,  to  whom  he  is 
not  indebted,  by  mistake^  intending  to  have  paid  it  for 
the  use  of  D.  to  whom  he  owed  it.  This  will  not  give 
D.  a  right  of  action  against  £.  for  the  money.  There 
is  no  privity  of  contract  between  the  parties.  The  right 
of  action  lies  with  A.  to  recover  it  back  as  money  paid 
by  mistake.     Wilson  vs,  Gfreer,  519. 

PROBATE. 

1.  A  clerk  in  taking  probate  of  a  deed  of  bargain  and  sale 
of  property  by  the  acknowledgment  of  the  bargadnor, 
must  aUedge  his  personal  acquaintance  with  such  bar- 
gainor, or  such  certificate  will  be  defective,  and  the 
deed  will  create  no  lien  as  against  a  judgment  creditor. 
1  Hump.  135.     Gamett  vs.  StockUmj  84. 

2.  Defective  probates  cannot  be  aided  by  the  production  of 
probates  on  other  deeds,  or  by  other  pi  oof.     Und. 

3.  An  act  of  Assembly  making  valid  a  certificate  of  pro-" 
bate  after  decree  rendered,  is  void,  and  cahdot  change 
the  existing  rights  of  the  parties  to  the  suit.    Ibid. 

4.  See  Will. 

5.  In  an  action  of  ejectment  the  plaintifi*  o£fered  in  evi-* 
Vol.  vii— 80 
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dence,  a  deed,  to  the  oertificate  of  probate  of  which, 
the  addition  of  his  office  was  not  annexed  by  the  clerk. 
Held,  that  the  defect  was  cured  by  the  act  of  1739,  ch. 
26,  sec.  9^  and  that  the  deed  was  properly  allowed  to 
go  to  the  jury.     Bledsoe  \S'  Frifey,.607. 

PROCESS. 

See  Execution. 

PROFERT. 

The  loss  of  a  bond  does  not  oust  courts  of  common  law 
of  their  jurisdiction,  and  the  act  of  1819,  ch.  27,  does 
not  give  jurisdiction,  but  regulates  the  remedy.  A  de- 
fective affidavit  under  this  att  is  therefore  amendable. 
MurlocTc  vs.  Brown^  61. 

RATIFICATION. 

1.  Where  the  name  of  a  party  is  forged  to  a  note  as  a  secu- 

rity thereto,  and  he  subsequently  takes  a  deed  of  trust 
on  property  to  secure  him  against  liability,  the  accept- 
ance of  such  deed  of  trust  amounts  {to  a  rati6cation  of 
its  execution.  FitzpatricJc  vs.  School  Commissioiiers, 
224. 

2.  Where  a  party  ratified  his  signature  to  an  instrument  for 
the  payment  of  money  by  the  acceptance  of  security, 
the  failure  of  such  security  in  the  absence  of  fraud  could 
not  affect  the  validity  of  the  ratification.     Ibid. 

REDEMPTION. 

Where  land  is  sold  at  execution  sale,  and  the  purchaaer 
takes  possession,  and  such  land  is  redeemed,  the  owner 
is  not  entitled  to  rent  or  damages  for  waste  before  the 
the  redemptioa,  but  is  entitled  to  rent  for  the  time  he 
was  wrongfully  kept  out  of  possession  after  redemp- 
tion.    Kannon  vs.  Pillow^  281. 

REGISTRATION. 

1.  When  a  husband,  by  virtue  of  a  marriage  settlement, 
gets  into  his  possession  the  estate  of  the  wife,  which  did 
not  pass  by  virtue  of  the  marital  right,  under  a  promise 
to  secure  it  to  the  wife,  creditors  of  the  husband  cannot 
reach  such  estate  because  the  deed  of  settlement  was 
unregistered.  The  Cpurt  of  Chancery  will  protect  her 
rights.     Emhry  &(  Tomig  vs.  Robinson  and  Wife^  444. 

2.  The  loss  before  registration,  of  a  deed  to  land  in  the 
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chain  of  a  persoa's  title,  is  a  casualty  seriously  endan- 
gering his  title,  and  he  has  a  right  to  the  aid  of  a  Court 
of  Chancery,  either  to  have  the  legal  title  vested  in  him 
as  against  the  grantor  and  his  representatives,  or  if  lost, 
to  have  the  deed  set  up  and  established  as  in  all  other 
cases  of  deeds.     Hord  vs.  Baugh  et  als.y  576.   ^ 

3.  James  Jordan  madb  a  deed  of  gift  in  substance  as  fol- 
lows: "In  consideration  of  the  love  and  regard  that  I 
have  for  my  daughter,  Marth  Evans,  I  have  loaned  to 
her  the  following  negroes,  &c.,  for  her  support  and  no 
others,  except  she,  the  said  Martha  should  have  issue  or 
heirs  of  her  body,  and  in  that  case  I  loan  said  negroes 
to  her  and  her  heir^  for  their  mutual  support.  And  if 
said  negroes  should  remain  in  possession  of  said  Martha 
until  her  death,  and  she  should  have  legal  heirs  of  her 
body,  I  give  said  negroes  with  their  increase  to  them." 
Held,  that  a  life  estate  was  given  to  Martha  Evans,  and 
a  validremainder  to  her  children  living  at  her  death* 
Evans^  by  their  next  friend  vs.  JFeZ&,  569. 

4.  A  deed,  required,  by  the  laws  of  the  State,  where  it 
was  made  and  registered,  to  be  proved  and  recorded  in 
twelve  months  after  execution,  otherwise  to  be  void, 
must  be  shown  to  have  been  registered  within  the  time 
prescribed  or  it  will  not  be  admitted  in  evidence.     Ibid* 

REMAINDER. 

1.  A  Court  of  Chancery  will  prevent  the  removal  of  pro- 
perty beyond  the  limits  of  the  State,  and  the  jurisdiction 
of  the  courts,  where  it  is  necessary  to  protect  the  re- 
mainder interest;  or  where  the  remainder  is  lost  to  the 
remainderman  by  sale  or  removal,  it  will  order  the  own- 
er of  the  life  estate,  or  a  stranger,  to  restore  the  value 
of  the  remainder.  The  court  will  not,  however,  exact 
security  for  the  forthcoming  of  slaves  which  have  been 
received  in  exchange  for  those  in  which  complainants 
have  the  remainder.     Bonner  and  Wife  vs.  Bonner^  436. 

2.  The  will  of  Willis  provided,  that  the  profits  arising  from 
the  labor  of  two  slaves  should  go,  under  the  direction 
of  the  executor,  to  the  use  of  George  Squires  and  wife 
and  family,  during  the  natural  life  of  Sally  Squires;  that 
at  her  death  the  said  negroes  to  be  the  lawful  property 
of  the  children  of  George  and  Sally  Squires;  and  if 
there  should  be  an  increase  of  said  negroes,  the  execu- 
tor, as  said  children  marry  or  become  of  age,  is  to  fur- 
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nish  them  with  one  a  piece,  as  the  case  may  be:  It  is 
held,  that  this  will  vested  a  beneficial  interest  in  Sally 
Squires,  not  only  to  the  original  stock  but  to  the  increase, 
and  at  her  deatn  the  whole  to  be  equally  divided  among 
the  children  of  George  and  Sally  Squires.  Squires  et 
ux  vs.  Old^  454. 

3.  James  Jordan  made  a  deed^of  gift  in  substance  as  fol- 
lows: *'In  consideration  of  the  love  and  regard  that  I 
have  for  my  daughter,  Martha  Evans,  I  have  loaned  to 
her  the  following  negroes,  &C.9  for  her  support  and  no 
others,  except  she,  the  said  Martha  shouloi  have  issue 
or  heirs  of  her  body,  and  in  that  case  I  loan  said  negroes 
to  her  and  her  heirs  for  their  mutual  support.  And  if 
said  negroes  should  remain  in  possession  of  said  Martha 
until  her  death,  and  she  should  have  legal  heirs  of  her 
body,  I  give  said  negroes  with  their  increase  to  them.'* 
Held,  that  a  life  estate  was  given  to  Martha  Evans,  and 
a  valid  remoinder  to  her  children  living  at  her  death. 
Evans*  by  their  next  friend  vs.  Wells^  559. 

4.  A  deed,  required,  by  the  laws  of  the  State,  where  it  was 
made  and  registered,  to  be  proved  and  recorded  in 
twelve  months  after  execution,  otherwise  to  be  void, 
must  be  shown  to  have  been  registered  within  the  time 
prescribed  or  it  will  not  be  admitted  in  evidence.    Ibid* 

RENTS  AND  PROFITS. 

I.  Where  the  State,  in  violation  of  a  trust,  ordered  a  sale 
of  school  lands,  and  the  lands  were  sold  under  the  law, 
and  the  sales  subsequently  set  aside  on  the  grounds  of 
the  invalidity  of  the  law  directing  such  sale.  It  is  held, 
(the  action  being  authorized  by  law,  that  the  State  was 
liable,  not  for  the  amount  of  rents  received,  but  for  the 
amount  the  lands  would  have  rented  for.  School  Com- 
missioners vs.  State  113. 

2*  Where  a  suit  was  commenced  under  the  act  of  1835, 
ch.  30,  authorizing  the  recovery  of  a  specific  amount  of 
damages  against  the  State;  a  subsequent  statute  direct- 
ing a  different  rule  of  damages  would  not  impair  or 
change  the  state  of  right  existing  at  the  institution  of  the 
suit.     Ibid. 

3.  Where  a  bill  is  filed  for  the  recission  of  a  contract  for 
the  purchase  of  land,  after  the  vendee  has  had  posses- 
sion of  the  premises,  the  court  will,  on  the  decree  of 
recission,  exact  of  the  vendee  and  his  security  for  the 
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purchase  money  the  value  of  the  premises  whilst  the 
vendee  was  in  possession.     Outlaw  vs.  Morris  262. 

4.      See  Redemption. 

REPUTATION. 

Reputation  may  be  heard  to  establish  the  pedigree  of  il- 
legitimate children.     Ford  vs.  Ford  92. 

RETAILING. 

1.  Persons  guilty  of  retailing  under  the  act  of  1837,  are  not 
discharged  from  the  penalties  of  that  law  by  the  pro- 
visions of  the  act  of  1846.     State  vs.  Fleming,  152. 

2.  A  bill  of  indictment  for  sale  of  spirituous  liquors  to  a 
person  to  the  jurors  unknown  is  good.  State  ys*  Carter j 
158. 

3.  The  act  of  1829,  ch.  76,  is  repealed  by  the  act  of  1842, 
ch.  141,  by  implication.     Taylor  vs.  StaXe^  510. 

4.  Under  the  act  of  1842,  eh.  141,  a  verbal  permission 
would  be  sufficient  to  authorize  the  vendor  to  sell  spirit- 
Vious  or  other  liquors  to  a  slave.  And  an  indictment; 
therefore,  is  defective  which  charges  the  defendant  with 
selling  spirituous  liqiiors  to  a  negro  slave  without  a  writ- 
ten permission  from  his  owner.    Ibid. 

5..  In  an  indictment,  under  the  act  of  1839,  ch.  47,  51, 
against  a  person  having  the  control  of  a  slave,  for  per- 
mitting said  slave  to  trade  in  spirituous  liquors  as  a  free 
{)erson  of  color,  it  is  not  necessary  to  charge  that  the 
iquor  was  sold  to  a  particular  person.  The  indictment 
is  good,  if  it  simply  avers,  that  the  defendant  permitted 
said  slave  to  trade  in  spirituous  Ijquors  as  a  free  per- 
son of  color.     The  State  vs.  Weaks^  522. 

RETURN. 

1.  A  sheriff  cannot  amend  his  return  so  as  to  avoid  a  mo- 
tion pending  against  him;  neither  can  his  deputy,  so  as 
to  discharge  his  principal.     Howard  vs.  Union  Bank,  26. 

2.  The  non-return  of  an  execution  must  be  affirmatively 
proven,  to  authorize  a  judgment  by  motion.  Gibsonvs. 
Martin,   127. 

3.  On  a  motion  for  a  non-return  of  aji^fa.  insufficiency  of 
the  return  cannot  be  proved  by  a  copy.     Ibid. 

4.  An  officer  will  not  be  held,  liable  for  the  non-return  of 
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an  execution,  when  bis  failure  has  been  produced  by  the 
instruction  or  intermedling  of  plaintiff.  Robinson  vs. 
Harrison^  189. 

5.  A  bond  taken  for  the  delivery  of  property  to  a  sheriff 
after  the  return  day  of  the  ^.  /a.y  where  there  was  not 
time  for  sale  before  the  return  day,  is  a  valid  bond. 
Ckeaires  vs.  Alderson^  273. 

6.  Where  a  sheriff  received  an  execution  a  few  weeks  be- 
fore his  term  of  service  expired:  It  is  held,  that  unless 
he  had  made  a  levy  before  the  expiration  of  his  term, 
he  had  no  power  to  act  on  it  afterwards,  and  that  his 
sureties  would  not  be  liable  for  a  non-return  of  it.  JPcm- 
drin  vs.  Flanters*  Bankj  447. 

RETURN  DAY. 

See  Levy;  Sheriff;  Return. 

ROAD. 

See  Horse-Racing. 

ROBBERY. 

The  obtaining  money  or  other  valuable  things  by  threats 
of  a  criminal  prosecution  for  passing  counterfeit  money, 
is  no  robbery.     Britt  vs.  States  46. 

SALE. 

1.  If  a  slave  be  delivered  on  trial  with  a  view  to  a  sale, 
the  slave  must  be  returned  in  a  reasonable  time,  or  the 
sale  becomes  absolute.  What  is  a  reasonable  time  is  a 
question  of  fact  for  the  jury  to  determine.  Washington 
vs^Johnson^  468. 

2.  An  attorney  has  no  right  to  purchase  real  estate  under 
his  client's  execution^  for  such  client,  unless  specially 
authorized.     Ibid. 

SCHOOL  LANDS. 

1.  Where  the  State,  in  violation  of  a  trust,  ordered  a  sale 
of  school  lands,  and  the  l^nds  were  sold  under  the  law, 
and  the  sale  subsequently  set  aside  on  the  grounds  of 
the  invalidity  of  the  law  directing  such  sale.  It  is  held, 
(the  action  being  authorized  by  law,)  that  the  State  was 
liable,  not  for  the  amount  of  rents  received,  but  for  the 
amount  the  lands  would  have  rented  for*  School  Comr 
tnissioners  vs.  StcUe  118. 
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2.  Where  a  suit  was  commenced  under  the  act  of  1835, 
ch.  30,  authorizing  a  recovery  of  damages,  a  subsequent 
law  could  not  impair  or  change  the  state  of  right 
existing  at  the  institution  of  the  suit.     Ihid. 

SEAL. 

1.  Many  obligors  may  adopt  one  seal  or  one  scroll;  and  the 
question  as  to  whether  the  instrument  is  a  sealed  or  un- 
sealed instrument,  is  one  of  intention^  and  the  onus  lies 
on  the  plaintiff  to  prove  that  the  party  adopted  the  seal 
or  scroll.     HoUia  vs.  Pond  222. 

2.  Parties  to  an  instrument  under  seal,  can  set  up  no  de- 
fence at  law  arising  out  of  the  relation  of  principal  and 
surety,  if  the  fact  of  suretyship  does  not  appear  upon 
the  face  of  the  paper;  for  the  parties  are  in  the  estima- 
tion of  the  courts  of  law  all  principals,  and  cannot  be 
permitted  to  aver  the  contrary.     Dozier  vs.  Lea  520. 

3.  A  parol  defeasance  cannot  be  pleaded  at  law  to  defeat 
an  agreement  under  seal.     Williams  vs.  Terrell  551. 

SEPARATE  ESTATE. 

1.  When  a  settlement  is  made  on  a  married  woman  for  her 
separate  use  without  restriction,  and  the  profits  are  in- 
sufficient for  her  support,  the  married  woman  may  un- 
der the  direction  of  a  Court  of  Chancery  dispose  of 
part  of  the  principal  of  the  estate  for  her  support.  Por- 
ter vs.  Bxddmn  175. 

2.  Where  a  specific  sum,  to  be  paid  weekly,  was  decreed 
to  be  paid  by  the  husband  to  the  wife  during  the  pen- 
dency of  a  bill  for  a  divorce,  and  the  bill  was  dismissed 
before  payment;  it  is  held,  that  the  court  had  no  power 
to  enforce  the  payment  of  it  for  the  separate  use  of  the 
wife.     Persons  vs.  Persons  183. 

3.  When  a  husband,  by  virtue  of  a  marriage  settlement, 
gets  into  his  possession  the  estate  of  the  wife,  which  did 
not  pass  by  virtue  of  the  marital  right,  under  a  promise 
to  secure  it  to  the  wife,  creditors  of  the  husband  cannot 
reach  such  estate  because  the  deed  of  settlement  was 
unregistered.  The  Court  of  Chancery  will  protect  her 
rights.     Embry  Sf  Young  vs.  Robinson  and  Wife  444. 

SETTLEMENT. 

See  Separate  Estate.  . 


660  INDEX. 

SHERIFF. 

1.  A  sheriff  cannot  amend  his  return  so  as  to  avoid  a  mo- 
tion pending  against  him;  neither  can  his  deputy,  so  as 
to  discharge  his  principal.     Howard  vs.  Union  Bankj  26. 

S«  The  act  of  Assembly,  requiring  the  sheriff  to  exhaust 
the  property  of  the  principal  before  be  seises  the  pro- 
perty of  the  surety,  is  directory  only.  If  under  such 
circumstances  the  sheriff  sells,  the  sale  is  valid,  and 
the  sheriff  is  liable  in  damages  to  the  security.  Atkin- 
son and  Cobb  vs,  Rheaj  59. 

3.  When  a  sheriff  is  no  party,  he  may  amend  his  return 
at  any  time,  so  as  to  state  the  truth  of  the  case.     Ibid* 

4.  A  judgment,  by  motion,  against  an  officer  and  a  part  of 
his  sureties,  is  erroneous.     Gibson  vs.  Martin^  127. 

5.  The  non-return  of  an  execution  must  be  affirmatively 
proven,  to  authorize  a  judgment  by  motion.     Ibid. 

6.  On  a  motion  for  a  non-return  of  ^.  ya.,  the  insufficiency 
of  the  return  cannot  be  proved  by  a  copy*    Ibid. 

7.  An  officer  will  not  be  held  liable  for  the  non-return  of  an 
execution,  when  his  failure  has  been  produced  by  the 
instruction  or  intermedling  of  plaintiff.  Robinson  vs. 
Harrison^  189. 

8.  The  act  of  1842,  ch.  98,  which  provides,  *<that  the  fur- 
ther time  of  two  years  be  allowed  to  former  sheriffs  to 
collect  all  arrearages  of  taxes  due  them,"  was  intended 
to  give  to  such  Sheriffs,  although  they  had  ceased  to  be 
Sheriffs,  two  years  to  use  the  proceeding  of  distringas 
to  enforce  uupaid  taxes,  which  they,  as  Sherifis,  had  ac- 
counted for  and  paid  to  the  State  and  county  officers. 
John  ^  Allen  Broton  vs.  Porter^  373. 

9.  The  act  does  not  interfere  with  the  operation  of  any  of 
the  statutes  of  limitations  of  the  State,  and  therefore 
does  not  warrant  the  collection  by  the  Sheriff  of  any  un- 
paid taxes,  which  would  be  barred  in  the  Courts  by  any 
statue  of  limitations  in  force.    Ibid. 

10.  'Where  a  Sheriff  received  an  execution  a  few  weeks  be- 
fore his  term  of  service  expired:  It  is  held,  that  unless 
he  had  made  a  levy  before  the  expiration  of  his  term,  he 
had  no  power  to  act  on  it  afterwards,  and  that  his  sure- 
ties would  not  be  liable  for  a  non-return  of  it.  Fondrin 
vs.  Planters^  Bank^  447. 
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The  deed  of  a  sheriff  does  not  take  eflect  from  the  tioie 
when  oiade^  but  relates  to  the  date  of  the  sale,  and  vests 
a  legal  title  from  that  period.     Wood  vs.  Turner^  517. 

SLAVE. 

1.  To  constitute  a  breach  of  warranty  of  souifdness,  for 
insufficiency  of  intellect  in  a  slave,  the  want  of  intellect 
must  be  so  great  as  to  disqualify  such  slave  for  the  or- 
dinary duties  of  life.     Famsvxyrth  vs.  Earmstj  24. 

2i  An  administrator  cannot  legally  transfer  a  slave  belong- 
ing to  the  estate  of  which  he  is  administrator,  to  one  of 
the  distributees,  without  the  consent  and  co-operation  of 
the  others.     Kennedy  vs.  WiUiamSf  ExWi  50. 

3.  Where  a  hired  slave  dies  or  runs  away,  the  fact  of  such 
death  or  running  away  bein^  proved  by  the  hirer,  the 
owner  must  prove  that  negligence  intervened  to  charge 
the  hirer  with  the  loss.     Runyan  vs.  CcUdweUi  134. 

4.  The  act  of  1833,  ch.  Ill,  which  provides  a  penalty 
against  steamboats,  &c.,  removing  slaves,  fixes  guilt 
only  oti  those  who  knowingly  receive  and  carry  away 
such  slave.     Duncan  vs.  The  State^  148. 

6.     See  Emancipation. 

6.  ^he  mortgage  must  pay  the  necessary  expenses  of  re- 
covering a  runaway  slave,  on  a  bill  filed  by  him  to  re- 
deem. The  law  is  the  same,  where  vendor,  at  the  time 
of  sale,  with  liberty  to  te-purchase,  conceals  the  fact 
from  the  vendee,  that  the  slave  is  an  habitual  runaway. 
WM  and  Foster  vs.  Patterson^  431. 

7«     See  Larcbny;  Retailing. 

SUBPCENA. 

A  subpoena  to  answer  a  bill  in  chancery,  served  on  the 
defendant  whilst  in  attendance  under  subpoena  as  a  wit- 
ness, is  void,  and  the  bill  will  be  abated  on  the  plea  of 
defendant*     Martin  vs.  Ramsey^  260« 

StMMARY  PROCEEDINGS- 

See  Motion. 

SUPERSEDEAS. 

1.     A  petition  for  a  supersedeas  against  an  execution  on  a 
delivery  bond,  should  state  that  the  slave  was  delivered) 
or  it  will  be  dismissed  on  motion.    Askinaon  if  Cobb  vs» 
Rhea^  59. 
Vol.  vii.— 81 
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2.  A  petitioner  for  a  supersedeas  against  an  executor  on  a 
delivery  bond,  having  stated  that  the  slave  levied  on 
was  his  own,  cannot  be  permitted  to  assert  that  the  slave 
was  the  slave  of  the  principal,  and  not  his  own.     Ibid* 

SURPRISE. 

•  See  New  Trial* 

SURETY. 

1.  A  bond  acknowledged  the  receipt  erf  money  by  two  per- 
sons from  a  guardian,  they  taking  charge  of  the  children 
as  guardians,  and  binding  themselves  to  settle  with  the 
minors  when  they  became  of  age:  Held,  that  it  estab- 
lished the  fact  that  each  party  was  equally  bound  as  be- 
tween themselves,  for  the  repayment  of  the  money,  un- 
less there  is  proof  that  one  was  a  surety.  Kincaid  vs. 
McLain^  68. 

2.  A  Court  of  Chancerv  will  exercise  jurisdiction  to  re- 
strain the  enforcement  of  a  judgment  obtained  by  one, 
as  surety  of  a  firm,  under  the  act  of  1809,  ch.  69,  where 
it  appears  that  the  person  obtaining  such  judgment  was 
no  surety.     Isler  vs.  Tttmer,  116. 

8.      A  judgment,  by  motion,  against  an  oflScer  and  a  part  of 
his  sureties,  is  erroneous;  unless  a  surety  be  dead  and 
have  no  administrator,  or  none  known.     Gibson  vs.  Mar- 
•    ftn,  127. 

4.  Where  a  Clerk  had  permitted  an  officer  who  had  col- 
lected his  fees  to  return  the  executions  satisfied  without 
the  payment  of  the  money,  upon  an  agreement  that 
there  should  be  an  early  settlement:  It  is  held,  that  the 
sureties  of  theoflScer  were  not  discharged  by  this  agree- 
ment.    McNairy  and  Hays  vs.  Marshall^  229. 

6.  Where  a  bill  is  filed  for  the  recission  of  a  contract  for 
the  purchase  of  land,  after  the  vendee  has  had  posses- 
sion of  the  premises,  the  court  will,  on  the  decree  of  re- 
cission, exact  of  the  vendee  and  his  surety  for  the 
purchase  money  the  value  of  the  premises  whilst  the 
vendee  was  in  possession.     Outlaw  vs.  Morris,*  262. 

6.  Where  the  plaintiff*  obtains  a  judgment  against  the  ma- 
ker and  endorser  of  a  note,  he  may  stop  the  sale  of 
property  levied  on  as  the  property  of  the  principal, 
though  the  endorser  may  tender  a  bond  of  indemnity 
to  the  sheriff,  and  request  him  to  sell.     And  on  a  motion 
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to  quash  ibe  execution  against  the  endorser,  on  the 
ground  of  a  previous  levy  on  property  sufficient  to  sat- 
isfy the  judgment;  it  is  competent  to  prove  that  the 
property  levied  on  was  not  subject  to  the  execution* 
Bajik  of  Tennessee  vs.  S.  Tumeyj  211. 

7.  Where  two  persons  sign  ja  note  as  payors,  courts  of  law 
and  equity  nava  concurrent  jurisdiction  to  investigate 
and  determine  the  relation  which  such  payors  bear  to 
each  other  in  regard  to  the  discharge  of  such  note* 
Lishey  vs.  Smithy  299. 

8.  Where  a  surety  filed  his  bill  for  contribution,  where  he 
faeld  funds  of  deceased  sufficient  to  discbarge  the  debt 
which  he  had  paid:  It  is  held,  that  this  was  no  defense 
to  the  bill,  because  he  could  not  retain  for  his  debt,  but 
was  liable  to  the  administrator  for  the  funds  to  bead- 
ministered  according  to  law.  Sharp  vs.  CcddweU  and 
Hunter^  415. 

9.  Where  a  judgment  was  rendered  against  the  principal 
debtor  and  a  surety,  and  the  surety  executed  his  note, 
with  another  surety,  on  condition,  that  plaintiff  in  the 
judgment  would  eissign  the  judgment  to  the  surety  and 
the  surety  executed  the  note  and  the  plaintiff  refused  to 
assign  the  judgment,  but  entered  satisfaction  thereof; 
it  is  held,  that  the  surety  was  entitled  to  a  perpetual  in- 
junction against  the  note  and  the  plaintifFentitled  to  have 
the  satisfaction  set  aside.  Sommerhill  vs.  Cartvxrigkt^ 
461. 

10.  Parties  to  an  instrument  under  seal,  can  set  up  no  de- 
fence at  law  arising  out  of  the  relation  of  principal  and 
surety,  if  the  fact  of  suretyship  does  not  appear  upon 
the  face  of  the  paper;  for  the  parties  are  in  the  estimation 
of  the  courts  of  law  all  principals,  and  cannot  be  per- 
mitted to  aver  the  contrary.     Dozier  vs.  ica,  620. 

ii.  Being  thus  far  all  principals,  a  contract  for  delay  made 
with  one,  can  in  legal  contemplation,  do  no  injury  to  the 
others;  but  the  parties  really  injured  by  such  contract 
from  occupying  in  fact  the  relation  of  surety  for  the  prin- 
cipal, must  seek  relief  in  a  Court  of  Chancery.  See 
Deberry  vs.  Adams^  9  Yerg.  Rep.  52;  and  Sprigg  vs. 
The  Bank  of  Mt.  Pleasant,  10  Pet.  S.  C.  Rep.  237.     Ibid. 

12.  The  act  of  Assembly,  requiring  the  sheriff  to  exhaust 
the  property  of  the  principal  before  he  seizes  the  pro- 
perty of  the  surety,  is  directory  only.    If  under  such 
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circumstances  the  sheriff  sells,  the  sale  is  valid,  and  the 
sheriff  is  liable  in  damages  to  the  security.  Atkiman 
and  Cobb  vs.  Rheay  59. 

TAXES. 

1.  See  Pbdlbbs. 

2.  The  judiciary  has  no  power  to  award  a  mandamus  to 
the  Justices  of  the  County  Court  to  compel  the  assess- 
ment of  taxes  for  the  payment  of  county  debts.  Justices 
of  Cannon  County  vs.  Hoodenpyle,  145. 

3*  Since  the  passage  of  the  act  of  1844,  ch.  104,  the  col- 
lector of  Taxes  must  give  bond  annually,  and  no  motion 
under  the  statute  lies  on  a  bond  given  for  two  years:  such 
a  bond,  however,  is  a  good  bond  at  common  law.  Bough- 
ton  vs.  The  State,  193. 

4.  The  act  of  1842,  ch.  98,  which  provides,  "that  the  fur- 
ther time  of  two  years  be  allowed  to  former  sheriffs  to 
collect  all  arrearages  of  taxes  due  them,"  was  intended 
to  give  to  such  Sheriffs,  although  they  had  ceased  to  be 
Sheriffs,  two  years  to  use  the  proceeding  of  distringas 
to  enforce  unpaid  taxes,  which  they,  as  Sneriffs,  had  ac- 
counted for  and  paid  to  the  State  and  county  officers. 
John  Sf  Allen  Brown  vs.  Porter,  373. 

'  5.  The  act  does  not  intei  fere  with  the  operation  of  any  of 
the  statutes  of  limitations  of  the  State,  and  therefore 
does  not  warrant  the  collection  by  the  Sheriff  of  any  un- 
paid taxes,  which  would  be  barred  in  the  Courts  by  any 
statute  of  limitations  in  force.    Ibid. 

TIPPLING  HOUSE. 

See  Retailing. 

TITLE. 

1.  To  make  a  sale  of  real  estate  valid,  the  return  of  the 
levy  and  sale  must  give  such  a  description  of  the  estate, 
that  purchasers  shall  have  the  means  of  knowing  what 
land  is  to  be  sold,  so  as  to  form  some  estimate  of  its 
value;  and  secondly,  there  must  be  such  an  ascertain- 
ment of  its  identity  in  such  retnrn,  as  shall  prevent  one 
piece  of  land  from  being  sold  and  another  conveyed. 
Gibbs  ws.  Thompson,  179. 

2,  Where  there  are  several  defendants  in  an  execution,  and 
there  is  a  finding  of  no  personal  property  as  to  one  of 
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the  defendants,  the  execution  may  be  then  levied  on  his 
real  estate.  It  need  not  appear  by  the  return,  that  the 
personal  property  of  all  the  defendants  is  exhausted  be- 
fore real  estate  may  be  seized.     Croxvder  vs.  Simst  256. 

3.  To  perfect  title  by  the  bai  of  Statute  of  limitations,  the 
possession  must  be  under  a  title  purporting  to  convey 
an  inheritance,  a  title  which  shall  descend  to  heirs,  be 
subject  to  execution  sale,  or  sustain  an  action  of  eject- 
ment on  behalf  of  the  plaintiS*.  Seven  years  possession, 
under  a  title  bond,  does  not  make  a  title  which  is  sub- 
ject to  execution  sale.     Norm  vs.  Ellisf  463. 

TRUST. 

The  maker  of  a  note  sold  estate  to  the  third  endorser, 
under  an  agreement,  that  the  purchase  money  should  be 
applied  to  the  discharge  of  the  note,  and  to  save  harm- 
less the  second  endorser:  It  is  held,  that  the  third  en- 
dorser was  a  trustee  for  the  second,  and  tbat  the  assent 
of  the  second  endorser  to  the  trust  would  be  presumed, 
and  that  the  trust  could  not  be  afterwards  defeated  by 
arrangement  between  the  maker  and  third  endorser*. 
Stockard  vs.  Stockardt  303. 

USURY. 

1*  Usury  is  not  an  inference  of  law,  to  be  drawn  from  the 
ineauality  of  a  currency  loaned  and  that  stipulated  to  be 
paia  for  it:  but  on  the  contrary,  is  a  question  of  intention, 
to  be  made  out  by  proof.     Hamilton  vs.  Moare^  85. 

2.  The  act  of  1844,  ch.  167,  authorizing  the  filing  bills  to 
defeat  usurious  contracts,  applies  to  cases  of  contracts 
entered  into,  or  judgments  obtained  before  its  enactment. 
This  statute  is  constitutional,  as  it  does  not  impair  a  right 
but  furnishes  a  remedy.     Brandon  vs.  CrresHf  130. 

3.  A  note  was  made  and  endorsed  for  the  purpose  of  sale 
andUsold  at  a  discount  of  twenty-five  per  cent,  the  pur- 
chaser being  informed  of  the  facts.  It  is  held,  that  this 
was  an  usurious  contract  and  the  conoplainant  entitled  to 
a  decree  for  the  excess  of  interest.  The  payment  being 
made  in  a  horse  at  a  fixed  valuation  presents  no  obstacle 
to  a  decree  for  the  excessive  interest.  May  vs.  Camp- 
bell,  450. 

4.  The  purchaser  of  a  real  transaction  note  at  a  discount  of 
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twenty-five  per  centcannot  recover  of  the  endorser  more 
than  he  paia  with  interest;  yet  if  the  endorser  pays  the 
whole  sum  he  shall  not  recover  it  back,  for  it  was  not  a 
usurious  note  in  its  inception.     Ibid.    . 

VARIANCE. 

1.  An  execution  was  in  the  name  of  the  President  and  Di- 
rectors of  the  Bank  of  Tennessee,  and  a  motion  for  the 
non-return  of  said  execution  was  made  in  the  name  of 
the  President,  Directors  and  Company  of  the  Bank  of 
the  State  of  Tennessee.  This  is  an  immaterial  vari- 
ance.    Hotoard  vs.  Union  Bank,  26. 

2.  An  indictment  for  perjury  charged,  that  "defendant 
was  sworn  and  took  his  corporal  oath  upon  the  holy  gos- 
pel of  God,  concerning  the  truth  of  the  matters  con- 
tained in  the  answer."  He  swore  that  the  matters  and 
things  therein  contained,  as  set  forth  of  his  own  knowl- 
edge, are  true,  and  those  set  forth  on  the  information  of 
others,  he  believes  to  be  true.  It  is  held,  that  the  proof 
did  not  sustain  the  charge.  In  indictments  for  perjury 
the  proof  must  strictly  sustain  the  charge.  WiUiams 
vs.  State,    47. 

VENDORS  AND  PURCHASERS. 

■ 

1.  A  vendor  of  land,  when  the  purchase  money  has  not 
been  paid,  can  enforce  his  lien  against  a  trustee  and 
<:e8tui  que  trust j  to  whom  it  has  been  conveyed  to  secure 
pre-existing  debts  without  notice  of  such  lien.    Brown 
vs.  Vanliery  239. 

2.  Where  a  bill  is  filed  for  the  recission  of  a  contract  for  the 
purchase  of  land,  after  the  vendee  has  had  possession 
of  the  premises,  the  court  will,  on  the  decree  of  recis- 
sion, exax:t  of  the  vendee  and  his  security  for  the  pur- 
chase money  the  value  of  the  premises  whilst  the  ven- 
dee was  in  possession.     Outlaw  vs.  Morrisy  262. 

VERDICT. 

1.  To  an  action  of  assumpsit  the  defendant  pleaded  non- 
assumpsit,  payment,  and  accord  and  satisfaction,  and 
the  jury  returned  a  verdict,  that  defendant  did  assume 
and  undertake  as  charged.  Held,  that  this  verdict,  in 
legal  effect,  negatived  all  the  pleas  of  defendant.  Mar- 
tin vs.  Williams,  220. 

2.  Therefore,  where  the  defendant  pleaded  two  distinct 
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pleas  lo  the  plaintiff's  declaration,  upon  each  of  which 
issue  was  taken,  and  a  jury  was  sworii  to  try  the  issue 
joined,  &c.,  and  their  verdict  was  that  they  find  the  issue 
in  favor  of  the  plaintiff,  and  a  judgment  was  rendered 
accordingly.  iLwas  held,  there  was  no  error.  Pointer 
vs.   Thompson,  5321 

VESTED  rights: 

Where  a  suit  was  commenced  under  the  act  of  1836, 
ch.  30,  ^authorizing  the  recovery  of  a  specific  amount  of 
damages  against  the  State,  a  subsequent  statute  directs 
ing  a  different  rule  of  damages  would  not  impair  or 
change  the  state  of  right  existing  at  the  institution  of  the 
suit.     School  Commissioners  vs.  State,  113. 

WARD. 

See  Guardian. 

WARRANT. 

1.  A  warrant,  charging  the  defendant  with  "hawking  and 
peddling  without  license  as  required  bylaw,"  is  suffi- 
ciently specific,  and  a  valid  warrant  under  the  act  of 
1838,  ch.  167.     State  vs.  Sprinkle,  36. 

WARRANTY. 

1.  To  constitute  a  breach  of  warranty  of  soundness,  for 
insufficiency  of  intellect  in  a  slave,  the  want  of  intellect 
must  be  so  great  as  to  disqualify  such  slav^  for  the  ordi- 
nary duties  of  life.     Famsworth  vs.  Earnest,  24. 

2.  An  express  warranty  in  the  sale  of  a  slave,  in  the  ab- 
sence of  fraud,  furnishes  no  jurisdiction  to  a  Court  of 
Chancery  to  enjoin  the  purchase  money.  fViUiams  vsr 
McCormacky  308. 

3.  In  the  absence  of  fraud  a  Court  of  Chancery  has  no 
right  to  decree  relief  on  a  warranty.  Sypert  vs.  SatV" 
yer,  413. 

4.  Warranty  is  personal  covenant,  for  which  an  executor, 
who  gives  it,  is  personally  responsible.     Ibid. 

WIDOW. 

See  DowEK.^ 

WILL. 

1.  Where  an  executor  refuses  to  offer  a  will  for  probate, 
any  legatee  may,  and  a  slave  to  whom  his  freedom  is 
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bequeathed,  is  within  this  provision  of  the  law.    Pord 
vs.  Ford,  92. 

3.     A  marksman  may  be  a  witness  to  a  will.     Ibid. 

3.  Where  a  will  is  impeached  on  the  grouncl  of  the  insanity 
of  testator,  it  is  incumbent  oil  those  who  impeach  it,  to 
show  that  the  maker  was  not  of  sound  mind  at  the  date 
of  the  will;  and  for  this  purpose  proof  of  insanity  both 
before  and  after  the  date  of  the  will  is  admissible.  This 
proof  throws  the  onus  of  proof  of  tenity,  at  the  date  of 
the  will,  on  those  who  support  the  will  as  valid.    Ibid. 

4.  If  a  person  have  a  competent  share  of  understanding  to 
govern  himself  and  his  estate,  he  may  make  a  valid 
will.     Ibid. 

6.  Where  a  testator  in  a  fit  of  insanity  directs  a  will  to  be 
destroyed,  and  it  was  destroyed,  it  is  held,  that  this  did 
not  amount  to  a  revocation,  and  its  contents  being  ascer' 
tained,  the  will  can  be  set  up  by  proof,  as  other  racts  are 
proven  in  a  court  of  justice.  Two  witnesses  are  not 
necessary.    Ibid. 

6.  Where  a  will  was  directed  by  testator  to  be  destioyedf 
and  it  was  not  destroyed,  but  preserved,  and  the  testator 
afterwards  ascertaining  the  fact,  recognizes  it  as  his 
will,  and  intends  it  shall  stand  as  such,  it  is  held,  that 
there  is  no  revocation,  and  that  two  witnesses  are  not 
necessary  to  authorize  a  jury  to  set  up  the  wilL    lUd. 

7.  A  testamentary  guardian  has  the  legal  right  to  the  pos- 
session and  custody  of  his  ward.  This  legal  right  will 
be  controlled,  where  the  interest  of  the  child  obviously 
requires  it»     Ward  vs.  Ropert  111. 

8.  A  suit  to  establish  the  validity  of  a  will,  is  a  proceddinfi; 
in  rem;  all  persons  interested,  for  or  against  the  wiU, 
have  a  right  to  be  made  parties,  and  the  judgment  binds 
all  persons,  whether  parties  to  the  record  or  not.  The 
court  in  which  the  issue  is  formed  and  tried,  must  have 
all  necessary  power  to  permit  parties  on  the  record  to 
withdraw,  ana  new  parties  to  be  made  to  answer  the 
purposes  of  justice,    ration  vs.  AUtBont  320. 

9.  A  party  of  record  to  an  issue  on  the  validity  of  a  will, 
may  withdraw,  assign  his  distribunve  interest  in  the 
estate,  in  the  event  of  the  setting  aside  the  will,  and  be 
a  witness  in  the  cause.  Such  assignor  is  not  rendered 
incompetent  by  reason  of  the  act  of  1821,  ch.  66,  nor 
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by  the  fact,  that  the  assignor  is  a  feme  coverts  and  that 
her  assignment  may  be  set  aside  in  equity.     Ibid. 

10.  Where  the  drawer  of  a  will  takes  a  considerable  inter- 
est under  it,  this  should  excite  the  vigilance  and  jealousy 
of  the  court,  to  see  that  the  testator  was  fully  aware  of 
the  contents  of,  the  will,  and  freely  sanctioned  them. 
The  previous  declarations  of  testator  are  competent  ev- 
idence to  go  to  the  jury  to  prove  the  approbation  of  the 
contents  of  the  willf  butthe  sufficiency  of  such  declara- 
tion is  a  question  for  th«  jury  to  determine,  and  not  the 
court.     Ibid* 

11.  It  is  the  duty  of  ag  executor  to  maintain  the  validity  of 
a  will,  if  it  be  assailed,  by  the  employment  of  counsel, 
and  the  production  of  the  proof;  and  if  he  colleagues 
with  others  to  defeat  it,  and  it  is  set  aside,  those  inter- 
ested in  its  establishment,  not  being  parties,  may  file 
their  bill  to  establish  its  validity.     John  vs.  Tate^  388. 

13.  Where  a  Chancery  Court  sets  aside  the  finding  on  an 
issue  of  devisavit  vel  non  against  a  will  which  bad  been 
previously  proved,  the  probate  is  reinstated;  and  the 
parlies  to  the  suit  in  Chancery  are  concluded,  by  the 
restoration  of  the  probate.    Ibid. 

13.  Where  a  will  was  madci  and  slaves  directed  to  be 
emancipated,  and  •  testator  died  before  the  passage  of 
the  act  of  1829:  It  is  held,  that  the  County  Court  of  th  e 
county  may  give  the  assent  of  the  State  to  the  emanci- 
pation.    Ibid.    . 

14.  After  a  will  has  been  proved,  no  stranger,  or  kinsman 
who  is  not  next  of  kin,  nor  the  next  of  kin,  who  has  been 
duly  cited  to  witness  theprobate,  shall  be  [permitted  to 
disturb  such  probate.     fVyntUt  Ex*r.  vs.  Sjnersy  394. 

16.  When  the  County  Court  sets  aside  the  probate  of  a  will, 
and  orders  an  issue  to  be  made  up  to  test  the  validity  of 
the  instrument,  an  appeal  lies  from  such  an  order:  such 
an  order  comes  within  the  provisions  of  the  act  of  as- 
sembly which  allows  an  appeal  to  the  Supreme  Court 
to  either  party,  plaintiff  or  defendant,  when  dissatisfied 
with  the  sentence,  judgment  or  decree  of  the  County 
Court.     Ibid. 

16.  When  a  suit  for  a  divorce,  and  to  secure  a  separate  estate 
was  compromised  by  the  husband  and  trustees  of  the 
wife,  and  a  given  sum  settled  on  the  wife  absolutely, 
with  a  right  to  dispose  of  it  by  willi  and  such  compromise 
Vol.  vii.— 82 
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was  made  the  decree  of  the  court  after  the  death  of  the 
wife  by  the  husband,  and  Executor  of  the  will:  It  is  held, 
that  such  decree  was  an  estoppel  of  the  husband's  right 
to  resist  the  probate  of  her  will.     Ibid. 

17.  The  fifth  clause  of  Goodall's  will  directed  that  certain 
property  at  the  death  of  his  wife  should  be  equally  di- 
vided between  the  children  of  his  brothers  and  his  sis- 
ter: It  is  held  that  the  children  were  the  direct  objects 
of  his  bounty  and  that  all  the  nephews  and  nieces  of  his 
brothers  and  his  sister  took  equal  shares  of  the  estate. 
Seay  vs.  Winston^  472. 

18.  The  10th  clause  directed  that  "the  residue  of  my  avail- 
able funds  shall  be  equally  divided  as  above  except  the 
portion  which  would  fall  to  my  nephew,  W.  Y.  Goodall 
and  my  nieces,  Ann  Eliza  O.  Robertson  and  Martha 
Coleman,  I  wish  to  descend  to  their  heirs  respectively." 
It  is  held  that  the  word  heirs  is  a  word  of  purchase  and 
not  of  limitation,  and  that  the  children  of  E.  O.  Robert- 
son, N.  Coleman  and  W.  Y.  Goodall  took  per  stirpes  and 
not  per  capita.     Ibid. 

WITNESS. 

1.  Where  money  has  been  received  by  a  witness  upon  a 
judgment  for  costs  from  the  hands  of  the  sheriff,  ana  such 
judgment  is  set  aside  on  a.  motion  to  correct  the  taxa- 
tion, an  action  lies  to  recover  the  money  back  from  the 
plaintiff  in  the  execution,  and  not  from  the  witness. 
Oray  vs.  Alexander^  16. 

2.  Where  a  witness  is  examined,  he  is  entitled  to  his  fees, 
though  he  be  incompetent.  His  incompetency  may  be 
waived,  or  his  interest  released;  and  it  does  not  follow 
that  he  was  not  examined,  because  be  appears  of  re- 
cord to  have  been  incompetent.    Ibid. 

3.  A  marksman  may  be  a  witness  to  a  will.  Ford  vs. 
Fordj  92. 

4.  The  general  reputation  of  a  witness  as  connected  with 
his  credibility  in  a  court  of  justice,  is  the  estimate  bis 
neighbors  place  npon  the  veracity,  and  an  impeaching 
witness  must  state  whether  be  knows  the  general  repu- 
tation of  the  person  in  question;  what  that  reputation  is, 
and  whether,  from  bis  knowledge  of  Buch  reputation, 
he  would  beUeve  him  in  a  court  of  justice.    Ibtd. 
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.5.  Where  a  testator  in  a  fit  of  insanity  directs  a  will  to  be 
destroyed,  and  it  was  destroyed,  it  is  held,  that  this  did 
not  amount  to  a  revocation,  and  its  contents  being  as- 
certainedy  the  will  can  be  set  up  by  proof,  as  other  facts 
are  proven  in  a  court  of  justice.  Two  witpesses  are 
not  necessary.     Ibid. 

6.  A  subpoena  to  answer  a  bill  in  chancery,  served  on  the 
defendant  whilst  in  attendance  under  subpoena  as  a  wit- 
ness, is  void,  and  the  bill  will  be  abated  on  the  plea  of 
defendant.     Martifi  vs.  Ramsey,  260. 

7.  A  party  of  record  to  an  issue  on  the  validity  of  a  will, 
may  withdraw^  assign  his  distributive  interest-in  the  es- 
tate, in  the  event  of  the  setting  aside  the  will,  and  be  a 
witness  in  the  cause.  Such  assignor  is  not  rendered  in- 
competent by  reason  of  the  act  of  1821,  ch.  66,  nof  by 
the  lact,  that  the  assignor  is  a/eme  covert^and  that  her 
assignment  may  be  set  aside  in  equity,  rattan  vs.  Al- 
lison^  320. 

FINIS. 
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